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A single volume, estimated to contain some fourteen 
hundred pages, was considered to be too bulky for con¬ 
venience, and for this reason it was resolved to bring 
out the Note-Book in separate volumes, thereby allowing 
parties to have their copies interleaved, if they so wished 
it. It will bo obviously easy to collect examples of 
t elisions from time to time, as they illustrate the differ- 

nmnvTT ° f them > -d doubtless 

many will prefer to have their copies interleaved for 

this purpose. 

To obviate the inconvenience which might be felt 
from the different maxims not being classed under sneci- 

Ah! ap ; a complete Index is adcIe<1 ' s ° t,wt the 

end T ‘° ‘ U su tjoct-matter required, 

' lof<ir to lL A o’milar plan will be observed in 
volume two, which is also in the press and it ‘ l \ 

that as parties become more and more'familiar withtl"' 
maxims themselves, any inconvenience tl,at mi-ht „fl " 
" lse exist will disappear. ^ j-° ht otlier - 





PREFACE 


The Reasons and the Principles of the Law can never changc-CmTTT. 


In India, where equity and good conscience are, to a large extent 
the guides of judicial decision, an apology for the introduction of 
legal principles is scarcely necessary. Unsupported by a practi¬ 
cal acquaintance with them, good conscience, alone may bee nn 3 
but a blind guide to equity. The decisions of our Courts at 
sent rest too much upon individual iudmywmf. • . ^ 1S 

voluntas, which as frequently stands pro ratione : and altho o-} 
it is quite true, with reference to the decisions of the Crown 
Courts at home, as with reference to the decisions of the Com 
pany’s Courts here, that Qui in omnibus rationem ouT 
runt, rationem suBVERTUNT, still discretionary deofoi ^ " ' 
system, has been called the Law of Tyrants r» • • ^ ° S a 
rest on the weak support of individual opinion are open to ex 
ception with every latitude of impeachment, within the rana e f 
a different opinion. Thus to every such decision there 
broad margin in error. But were the judgments of our C * 2 
built up and constructed upon the safer foundation , 1 vT ! 
principles, that margin would be narrowed, and bold would thlt 
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Court of appellate jurisdiction be that would rashly meddle 
such a decision. To subvert that, would then be, to subvert the 
principle, as, in matters of Law, it would be to subvert the 
Statute. The great bulk of actions turn upon points of acknow¬ 
ledged principle. The decision of every case, however, will 
almost invariably be made, in reference to some intermediate 
equities, involving resolution, by the application of an appropriate 
Principle. The design in preparing this note book, is to intro¬ 
duce judicial principles, in an elementary and untechnical shape, 
so as to make our subordinate Courts, bench and bar, familiar 
with them. Leading cases have been cited in illustration of their 
meaning. These are taken from the decisions of the Sudder 
Court, and the Crown Courts. It is hoped, that thus the judg¬ 
ments of the subordinate Courts, may, to a certain extent, be 
brought within the safer limits of intelligible principle, so that 
their decrees may cease to be assailable in appeal, which they must 
continue to be, so long as they rest alone, upon what we may call, 
Rae Hakim, or individual opinion—which is, .too often, caprice. 

Many cases present themselves, which to bench and bar, are 
alike cases of difficulties, but with the knowledge of judicial 
principle, the right way of decision will soon evolve itself, ex- 
tenebris. Further, we shall have ceitainty in our decisions, in¬ 
stead of caprice. Miserkima est seuvitus ubi ju9 est aut 
vagum aut iNCEitTUM. That is, “ The condition of that people 
is superlatively wretched, where the administration of the Law 
is capricious and uncertain.” Every judgment in itself equit¬ 
able, when analysed, will be found to be supported by judicial 
principle and vice versa. It is well, that, the deciding judge, 
should be aware that his judgment is so sustained. A mere 
knowledge of the Laws, memoriter, will not make a good judge, 
and it has been repeatedly observed, that those men, who by 
a trick of memory, can quote chapter and verse of any Law, 
are the very worst exponents of the principles upon which the 
Law rests. Pleadings too, are model mystifications, very volu¬ 
minous and proportionately obscure. A good honest pleader 
untrammelled with the iniquities of a bad case, would, if ac¬ 
quainted with judicial principle, present his client's cause for 
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vision, in such a way, as to make it turn upon some particular 
precedent oi common principle and in proportion as the plead¬ 
ings assume this character, the judgments must assume it also. 
The maxims with more especial advertence to Civil Law have 
been selected for illustration. Every thing technical is dis¬ 
carded. On the subject of each particular maxim, the Author of 
these rough notes, would refer for information to Broome’s Legal 
Maxims and Best’s Principles of Law of Evidence. Broome’s Com¬ 
mentaries, Sidney Smith’s Principles also are Works that should 
be in the possession of every officer acquainted with English, 
ihe Oordoo counterpart has been translated under his supervi- 
sion, by Molvy Ameroodeen Alimud, a very intelligent native 
gentleman, in the most correct and classical language. The 
remarks of Knight Bruce, Jr. in the case of the Attorney General 
v. the corporation of Beverly, are worthy of the attention of the 
judges of second and third instance. He says : « It is generally 
understood to be the duty of an appellate judge, to leave 
undisturbed a decision, where he is not thoroughly persuaded 
there has been an error. It is, I believe, in appeals, as much a 
mle or maxim of the English Court of Chancery, as it was of 
tic Civil Law, that to doubt, to entertain grave and solid 
UB b was to affirm, because to reverse is to disturb an exist- 
u r, oi.dkr oi things. Certainly, it has not been uncommon for 
jucges, when reversing, to avow that they have hesitated and 
o express distrust; nor considering that sometimes, or perhaps 
often, he judge appealed from, k net lean likely to be accurate 
than the judge appealed to (and how often reversals and affirm- 
ances are alike reversed) does it appear to me, that they can be 
« ned. But still, in whatever form and with whatever sin- 
cen y terms of deference and diffidence may be used, a reversal 

convbtT— Pr ° Ceed from a j ud S e fit for his office, without a 
for Fob 01 ] ■- U l “ S ° WU mind > that is right.” Law Magazine 
j! le r C ' P* 415. To these pregnant words, nothing that 

tor eoukl add, would give either point or force. How 

mtherTn^ 18 . 5,111 18 f0 ;:" d ' ,e “ n0t "P™ Principle, tat 

thing ; r^' 0 " f *, S " PCn0r »■* 

and tins is a natural consequence, where decision 
b % 
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rests upon opinion. It is hoped that this great evil will cease; 
for it destroys the confidence of the community. Frequently 
too, the tone of “ diffidence and deference” has bejen wholly 
wanting, and whereas the lower Courts with the witnesses before 
them, were in a position of superior advantage, for the formation 
of a correct judgment, there seems to have beep. the l^ess occasion 
for remarks, too often peremptory and frequently discourteous. 

In the conflict of cases, which will be met with and which 4 

might suggest difficulties, it is suggested to our judicial officers, 
to follow the Law, for, nom exemplis sed legibus judicandum. 

Where there are conflicting judgments in interpretation of any 

Law, then to follow that interpretation which is truest to the 

principles of construction. A careful avoidance of all technical ^ 

terms may, it is hoped, render the principles intelligible, and the 

vernacular counterpart may probably assist those qualifying 

themselves for the public services, as a work is placed within 

their reach, which may interest them as students of Law, as 

well as students of languages, and promote their advancement 

in both, and their efficiency as public judicial servants hereafter. 

The author respectfully dedicates this note book to the bar 
practising in the Hon'ble Company's Courts, as a slight mark 
of his appreciation of those high qualifications, for which so 
many of its members are distinguished and which would do 
credit to the bar of any country. 
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MAXIMS. 


Ex facto oritur jus.—The Act brings the Law to bear. 

TTbi jus ibi remedium.-For every Legal Wrong there is a Legal Remedy. 

Lex semper dabit remedium.—The Law will always afford a Remedy. 

Actio non datur non damnillcato.—An action will not accrue to a party in- 
demnifled. r J 


Damnum absque injuria. Injuria absque domno. 
Degul damage : a wrong without a damage. 


—A Legal 


injury without 


The second and third maxims form the Charter of a free peo¬ 
ple, and as such have been given precedence in this note book. 
The rule of our Government in India, is this, that no wrong 
can be perpetrated without a remedy, in redress of it, against 
the wrong doer. That is to say, that wherever and whensoever 
there occurs an actionable wrong, by whomsoever it has been 
committed, redress is available to the injured party. Mere 
novelty of the wrong will be no bar to such an action, in redress 
of it; as the world runs on, new things are created, new rio-hts 
are originated in them, and new wrongs follow in their invasion 

, “ *•>*«*% m of Ha own nature 

because there is a wrong. Where the principle is new ib 

intervention of the legislature becomes necessarv to ' T 

statute, for the future (Broome's Legal Mmd„£ P. us" T £ 
r, g U asserted and to be vindicated, must be i» tie 1„ “ 
sense, a legal right, and not void for impolicy 
being so, it- must be preferred in a legal manner. It , 
barred by laches, by the various statutes of Limit +• 

17»3, n. 1805, XIII. 18*8, VIIL of 1 831 , 




or other Acts. It must also be a superior right to that set up 
in plea to it, (vide page 11, Smith's Manual) and it may. be 
defeated by Estoppel. In cases of fraud, limftatioi^will inn 
from date of discovery, and in cases of ^Unfounded litigation, 
where the conjjgftion has been protracte^so as to originate 
limitations, the period so consumed will ^.aljatpd (p. IS, 
Smith's Manual) and instances will be given hereafter ol cases 
in which the udder Court has thrown out of limitations such 
period. Again, of wrongs committed by public officers, actions 
will lie against them. If for neglect to perform the duty, then 
they will be compelled to perform it. It suffices to add, that 
there can scarcely be such a thing as a legal right, without a 
corresponding remedy for its invasion. The exceptions to this 
rule are those cases in which the individual injury merges into 
the public benefit or advantage. Thus, private property is in¬ 
vaded and appropriated for public purposes, such as the making 
of roads, excavation of canals, construction of railways, im¬ 
provements of towns, abatement of nuisances, and in every 
instance, with the remarkable exception of the latter, which it is 
fervently hoped, will not long continue an exception, compensa¬ 
tion is given. That is to say, there is an indemnity for the loss. 
But still to a party not wishing to part with his property, who 
can deny the compulsory invasion of his right, to the prejudice 
of the enjoyment of it, in his own way ? To these instances we 
apply the maxim salus populi suprema lex and privatum incom- 
modum publico bono pensatur i. e. the interests of individuals 
give way to the public advantage. Under these principles, we 
pull down a house in order to arrest the progress of a fire. 
That will be virtually a damnum absque injuria; better 
that one house could be pulled down, than that the whole 
street should be destroyed. In India, we have constantly the 
institution of new markets and hauts, the vicinage of which 
certainly injures those already established; but the establish¬ 
ment of markets is an advantage to the public, and although no 
one can doubt that much injury is done without any corre¬ 
sponding public advantage, in the omission of the legislature to 
provide for the days upon which they are to be held, still the 
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institution of new markets, are of those damages, which are not 
actionable wrongs. It is for the legislature to enforce the prin¬ 
ciple sic utiore tuo ut alienum non L/edes, by preventing liauts 
being held within a few yards of each other, upon the same day, 
and thereby promote the peace of the country and the welfare 
of its inhabitants and put a stop to those scenes of violence, that 
prevail, in consequence of an exuberant system of Civil liberty. 
"Individual officers have attempted to interfere, but being with¬ 
out law, their attempts have generally been abortive, in appeal. 
Less objectionably or rather wholly without objection, may be 
mentioned, the establishment of schools, shops, and so forth. 
Of toits generally, a tort is defined to be, <c a wrong indepen¬ 
dant of contract,” and involves the idea, if not of an infraction 
of Law, at least of some infringment of, or witholding of a legal 
right. A right of action is founded, 1st, on the invasion of some 
legal right; 2ndly, on the violation of some duty towards the pub¬ 
lic, productive of individual damage to the plaintiff or prosecutor; 
Srdly, the infraction of some private duty or obligation produc¬ 
tive likewise of damage to the complainant. With reference to 
the first, it is not necessary, that actual or specific damage should 
be proved to have resulted. With reference to the second, or 
ex delictu actions, the duty, its breach, and consequent damage 
must be proved, vide passim Broome’s Commentaries Common 
Law, P. 658-659, Ch. 1, book 3. 

It appears appropriate in this place to introduce the preamble 
of Reg. III. 1793 in illustration of the spirit in which our 
Government is conducted, as regards civil rights. That ) * 
hie is wholly conceived in the spirit of these essential maxims 
and well illustrates them. 

1. The many valuable privileges and immunities which have 
been conferred upon the natives of these provinces, evince the 
solicitude of the British Government to promote their welfare 
and must satisfy them that the Regulations which may be 
adopted for the internal government of the country, will be cai° 
culated to preserve to them, the laws of the Shaster and tl' 
Koran, in matters to which they have beei ‘ 
protect them in the free exercise of their 


L mvaria % applied, to 
religion, and to afford 
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security to tlieir persons and property. The benefit/ however, 
which they would derive solely from Regulations enacted for the 
above purposes, would be but partial, unless the judicial establish¬ 
ments for dispensing those Regulations, are framed upon prin¬ 
ciples, which will render them ‘the means of protecting private 
rights and property, under the changes and temporary derange¬ 
ments, to which all forms of government must occasionally be 
liable. To ensure, therefore, to the people of this country, as 
far as is practicable, the uninterrupted enjoyment of the inesti¬ 
mable benefit of good laws duly administered, Government has 
determined to divest itself of the power of interfering in the 
administration of the laws and Regulations in the first instance, 
reserving only, as a court of appeal or review, the decision of 
certain cases in the last resort; and to lodge its judicial autho¬ 
rity in courts of justice, the judges of which shall not only be 
bound by the most solemn oaths, to dispense the laws and 
Regulations impartially, but be so circumstanced, as to have no 
plea, for not discharging their high and important trusts with 
diligence and uprightness. They have resolved that the author¬ 
ity of the laws and Regulations so lodged in the courts, shall 
extend, not only to all suits between native individuals, but that 
the officers of Government employed in the collection of the 
revenue, the provision of the Company’s investment, and all 
other financial or commercial concerns of the public, shall be 
amenable to the courts, for acts done in their official capacity 
in opposition to the Regulations : and that Government itself, 
in superintending these various branches of the resources of the r 

state, may be precluded from injuring private property, they 
have determined to submit the claims and interests of the pub¬ 
lic in such matters, to be decided by the courts of justice accord¬ 
ing to the Regulations, in the same manner as suits between 
individuals. To deprive the judges of the courts of the power 
of delaying or denying justice, the Governor-General in Council 
f ^ eterm ined to frame the constitution of the courts, upon such 
^ af: enable every individual, by the mere observ- 

* . er tain foi ms, to command at all times the exercise of 
e JU( lLlal P ower °f the state thus lodged in the courts, for the 
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redress of any injury which he may have sustained, in'his person 
or property, A system for the administration of the laws and 
Regulations so constituted, will contain an active principle 
which, allowing for the various characters and dispositions of 
those who may he employed in the immediate conduct of it, 
must continually operate, to the important ends of compelling 
men to he just in their dealings; bringing into action that 
spiiit of industry which is implanted in mankind, and which 
exerts itself in proportion as individuals are certain of enjoying 
the fruits of it, dispensing prosperity and happiness to the great 
body of the people, and increasing the power of the state, which 
must be proportionate to the collective wealth, that by good 
government it may enable its subjects to acquire. As the basis 
of this system for the administration of justice, the Governor- 
Genera] m Council ha. lodged tho power, specified i„ this Regu¬ 
lation m He Court, „f Dewanny Adawlut established ’ ||e 
several zillahs, and in the cities of Patna, Dacca, and Moorshe- 
clahacl, for the trial of civil suits in the first instance 

The plaintiff, a malee or gardener, sued in the lower court for 
the affirmance of certain rights, to supply flowers at the per¬ 
formance of stated religious ceremonies, which the defendant 
had invaded and himself supplied the flowers, and lie obtained 
a decree. In appeal, held, that such an action was against the 
policy of law as administered in our courts, being of the nature 
of a right to a monopoly, within certain localities, and according¬ 
ly the orders of the coiu-t below were reversed. Gyan Cl.undee 
Malee appellant, 5th February, 1857. 

Note. Tbis decree, rests presumably on grounds, on publicmi 
utiiatatem and then miVATra mcom.iod™ 

sAfim, but where individuals are seised in specif,c privileges of 
customary and acknowledged rights, the exercise of which is 
not a prejudice to the pul,he, hut only to an individual competi 
tor and not com.ng within the broad maxim of JL ,, 
and not being of the nature of a contract in restraint of 
semble, that the Jurist would consider acts done ii i° 
of them, actionable wrongs, and tjbi jus ibi injuru anVth^ 1 ^ 

6EMPER habit remedium. But; the truest teef 1 aiU 1011 LEX 

St test h ere, would be 


to take tlie case differently. Flowers not being' forthcoming, 
the ceremonies were imperfectly performed. By customary right, 
the defendant, was bound to supply them. An action based 
upon that custom is preferred against the defendant malee, ex 
delictu. The duty is proved, its infraction and consequent 
loss is established. A decree passes as of necessity. Is not 
such a party to maintain an action, when his particular rights 
under that particular custom are invaded ? semble that lie is, and 
before a prescriptive right can be ignored, it must necessarily be 
shown that the custom is bad and void, and then under the 
maxim, males usus est abolenous “ a custom in itself bad, is 
to be set aside,” you ignore the custom in which those parti¬ 
cular rights have arisen; otherwise, customs have the force of 
law and between parties bound by such customs, they must be 
observed, unless otherwise repugnant to principles of public 
policy or express statute. 

A party, who claimed a right to settlement, omitted to prefer 
any such claim to the collector, on which account, his action was 
dismissed in the lower court; in appeal, such omission, held to he 
no bar to an action to establish his right to the settlement. 
Ilurreeram appellant, 15th August, 1850. 

The plaintiff, having been incapacitated from work by reason 
of the injuries he had received from the defendants, sued to 
recover maintenance from them, after their conviction in the 
criminal court. Held in special appeal, affirming the orders of 
the lower appellate court, that the defendants were answerable 
in civil damages for the after-consequences of an assault, which 
led to the amputation of the plaintiffs leg. Shushee Chereema 
appellant, 11th January, 1854; 

A sale in execution having taken place, the judge subsequent¬ 
ly by a summary order, reversed the sale and ejected the auction- 
purchaser in favour of a third party. Held, on appeal, that the 
third party must establish his rights by regular suit, and that 
it was not competent to the judge to act as he did. 1.7th June 
1S52, Mahomed Namodeen, appellant. 

The annexed might he referred to another maxim also lex 
KON favkt i) elicatorum voTis. The law pays little attention to 
mere fastidiousness. 


VIQNV i° ' 


11 



In a case resting simply upon covenant, if the party seeking 

specific performance be entitled in possession, he lias a right to 
the enjoyment of the property, modo et forma, according to his 
covenant; but if lie be entitled in remainder only he must shew 
that he has sustained some material damage by reason of the 
bieach to entitle him to relief of this nature. Jhonstone v. Hall, 
.2 Kay & J. 414; 2 Jur., N. S., 780 ; 25 L. J., Chanc., 462. 

Demise of land for 999 years, at a yearly rent of 33/. odd, 
and covenant by lessee not to carry on, or suffer to be carried on, 
in any building to be erected on the premises, any of several 
noxious or objectionable trades and employments, “or any other 
trade, business, or employment whatsoever,” but to use the pre¬ 
mises solely for private dwelling-houses. The lessor died, having 
devised the premises to one for life, and to the plaintiffs in 

: 

tenant for life (who was not a plaintiff 
upon the ground that, having regard to the circumstance, that 
the plaintiffs were merely entitled in remainder, the relief prayed 
lor was too minute, there being no case of waste h„f .,,1 • 

W* •* respectability of the neig* 0 ^d l ^^ 

measure affected; and! the argument from , g “ * >me 

not apply, the plaintiffs having no right of re-entry C ° UlJ ' 
But held, obiter, that in a gross ease, c. <v ' • '' 

an injunction would have been granted, although ^ 

were not entitled iu possession, Ib. _ Digest Jurist. 

Action for Injuries to.] —Action in the ZhZZ '* 
lie against the lessee of a mine for an injury to thZ i " ^ ^ 

ing mine, although the act complained of mi<»ht i 
subject of an action for the breach 0 f an e ° * ^ 

Mo, leer v. Kenrick, 13 C. B. 188.-~.Zfy**, 

^putable Deposits and Assignments . 1 —l| t] , ‘ , 

S '« »» «- «-■-* with the ,« n i m * tZZ l ' e ‘ W - 
ion in gent payments, but there was no agreement / 
a form# mortgage. Before the plaintiff had m, i 4 ^ * Xeeute 


he was not entitled thereto, but only to a memorandum, signed 
by the defendant, specifying the terms of the deposit. Sporle 
Wliayman, 20 Beav. G07 ; 24 L. J., Chanc., 789.— Digest, Jurist . 

The order in Council March 31, 1855, is a practical illus¬ 
tration, of the maxim lex semper dabit remedium. There is a 
commendable elasticity about it, deserving of the warmest en¬ 
comia. 

An order in Council, dated the 13th of June, 1853, establishes 
new rules and regulations to be observed in appeals to the Queen 
in Council, which will be found in extenso in 2 Jur., N. S., 181, 
Part 2, and in Fisher’s Supplement to Harrison’s Digest, tit. 
Privy Council. 

By a subsequent Order in Council, dated March 31, 1855, 
reciting that doubts had arisen with reference to the power of 
the Judicial Committee to suspend or relax, under special cir¬ 
cumstances, the regulations in appeal cases established by the 
first-mentioned Order, it was ordered that in appeal cases in 
which a petition of appeal to the Queen shall have been lodged, 
and referred by the Queen to the Judicial Committee, the said 
regulations shall be subject to any order or direction which, in 
the opinion of the Lords of the Judicial Committee, the justice 
of any particular case may seem to require. 2 Jur., N. S., 182, 
Part 2; G Moo. Ind. App., Appendix. 

A decree passed against the Plaintiff, in an action preferred 
against him in the collector’s court for rents, which decree in 
a regular suit was reversed. His property had, however, been 
sold in the execution of the Summary decree and he sued to 
recover damages; held, in concurrence with the lower court, that 
such action would lie. 3rd Feb. 1853, Joykishen Mookerjee, 
appellant. 

Pending special appeal, a sale in execution of the decree of 
the lower court took place, of which the special appellate court 
had no notice at the time of decreeing the special subject matter 
ot the appeal to appellant and consequently no order was made 
as to the reversal of the execution sale held, that the appellant 
had his remedy by action to reverse the sale, the siulder court 
having no power to interfere under the circumstances. 17th June, 
1852. Iteonath Banerjea, appellant. 
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Where a joint decree passed against several parties to a com¬ 
mon title, an appeal on the part of a single individual, admitted. 
Ala Rukkee Begum appellant, 17th June, 1852. 

The Plaintiffs lost their pottali and sued under Section LIX. 
Regulation VIII. 1793, to have their rates fixed, having paid 
rents at 1-4 per biggali and obtained a decree at 3-3-12. 
The lower appellate court said that as the rates were variable the 
action could not lie. Held in special appeal that under the Re¬ 
gulation, a tenant is entitled to have a pottah at fair rates and 
consequently entitled to have them settled, but the lower court 
simply dismissed the claim, thus leaving the defendants to deal 
with the Plaintiffs as they chose. They had agreed to let them 
receive the land at 4-12, but even that is not allowed by an order 
of the sudder ameen. lie says, if they cannot come to terms 
they may give up the lands, that is, the plaintiffs are left entirely 
at the mercy of the defendants, case remanded. Huree Mutheer, 
appellant, September 22nd, 1847. 

The wife of the plaintiff was falsely accused of theft and 
at the instance of the defendants, her house was searched. On 
the institution of a civil action, a decree for damages for G4 Rs. 
was given by the lower court, which was reversed in appeal • held 
in special appeal that the reasons of the lower court, viz. that 
\he plaintiff's wife was a woman who appeared in markets and 
ihe bazaar, were quite insufficient, and that such a principle was 
alike opposed to law and justice. Rana Karushara annplW 
No. 83, of 1844, 13th March, 1845. ' 

The plaintiff as head of his tribe sued the defendants who 
were members of his own tribe for witholding certain privileges 
and to recover damages amounting 32 Rupees, and obtained a 

deAee winch was reversed by the lower appellate court on the 

grounds that such claims were not cognizable n„ • i 
pel held that the wltog of the We, apjKltee court Z £ 
•posed to the law and practice of the courts, which have enter 
tamed and tried many such cases, in which privileges claimed 1 - 
individuals or particular classes have been in issue A v ^ 
ly the order of the lower appellate court was reversed^'^ 

Das Manjee, appellant, 29th June, 1847. 
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A party applied to the collector, to make a partition (Butwav- 
as) of his estate, which the collector refused and the applicant 
brought an action in the civil court, for a declaratory decree, in 
which the lower courts pronounced the collector s orders final. 
Held in special appeal, that if the party have a right, the courts 
of justice have jurisdiction and may ordei the collector to make 
the division, and as the collector refused to do, what he was bound 
to do by the law, he should be made a defendant and according¬ 
ly the orders of the courts below were reversed. 2.2nd June, 
185:2, Keerutnath Ojali, appellant. 

Plaintiff, sued to annul a forged bond for 5000 Rs. and the 
lower courts gave a decree pronouncing the deed to be a forgery. 
In special appeal, held that no action would lie, the plaintiff 
having received no injury, no claim having ever been preferred on 
the bond. 29th November, 1853. Bhyrob Chunder Mijimdar, 
appellant. 

Note .—This case is given as an instance of actio non oritur, but 
great injury was done to individual credit, and forged instru¬ 
ments may be decreed to be delivered up, without any trial at 
law, on proof of forgery. Smith's Manual Equity Jurispru¬ 
dence and Story 701. Probably this precedent will receive re¬ 
consideration. Vide Musst. Benee Conwur. 23rd July 1856, 
when the contrary was held. 

Note. — Ek facto oritur jus is thus explained by Best, in his 
invaluable and scholarly work, Principles Law Evidence. “ If you 
commit murder or steal you shall be punished." “ If you buy a 
man's goods you shall pay for them," hold true as rules of law 
though no murder or theft were ever committed, and though 
every debt contracted were faithfully discharged. The rule con 
tinues in abstraction and theory, until an act is done on 
which it can attach and assume as it were, a body and shape • 
the maxim must be understood in this sense, and the duty of 
judicial tribunals consequently embraces the investigation of 
doubtful or disputed facts, as well as the application of the 
principles of Jurisprudence to such as are ascertained S \ 
Best, Principles Law Evidence. 1 

Tim plaintiff, a native lady, being unable to prosecute tlefen- 


danfc on the criminal side, instituted an action for G2 rupees 
damages on the civil side and obtained a decree, which was re¬ 
versed in appeal, the lower appellate court, holding that no 
action would lie on the civil side and that she ought to have 
brought an action before the magistrate ; held in special appeal, 
that the principle laid down by the lower appellate court was 
apposed to both law and practice, remand accordingly. Arana 
Bebi, appellant, 21st August, 1847. 

The plaintiff, after the relinquishment of certain estates, on 
the conclusion of previous disputes, and execution of compro¬ 
mise, sued the opposite party, for registration of his name as 
proprietor; to which action, the defendant pleaded, that the 
action was unnecessary, inasmuch as that the plaintiff had only 
to apply to the collector and have liis name registered in due 
course; a decree with costs passed for plaintiff. Held in appeal 
that no award of costs, could be made in such an action ; that the 
plaintiff was bound to apply for registration, in the first instance 


to the collector and as it would only have been necessary, had 
the other party raised objections to her title before the collector. 
Honoman Pershad, appellant, 5th June, I860. 

Upon the breach of a contract, for the sale of shares, the pro¬ 
per measure of damages, is the difference between the contract 
price and the market price, at the time of the breach Powell 
v. Jessojgi, 18, C. B. 836.— Digest, Jurist . 

So, in an action against an Incorporated Company for impro¬ 
perly withholding shares, on the ground of an alleged forfeiture 
for non-payment of calls, after a tender of the sum due for calls 
and interest, the owner is entitled to recover of the Company 
the value of the shares, at the market price of the day 0 f tl ' 
tender, deducting the amount of calls and interest. Cockerel! v 
I """\ %>», W, C. B. 454.— Digest, ta. ' 

, a r " ,crc Partu* have made a contract 

tvlnch one of them has broken, the damages which the other 

ought to receive should be, either such as may fairly and . .. 

ably, be considered arising naturally, i. e . according to tl/ 0 
come, of things, from the breach of contract itilf, or sul'l 
may reasonably be supposed to have been in the eoitempteien 
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of both parties at the time they made the contract, as the pro¬ 
bable result of the breach of it. Radley v. Baxendale , 9 Exch. 



841; 18 Jur. 358: 23 L. J., Exch., 179.— Digest, Jurist . 

There are instances of communications being so highly privi¬ 
leged, upon principles of public policy, as not to be affected by 
the presence of malice. Thus, for libels published or slander 
uttered in the due course of parliamentary or judicial proceed¬ 
ings, no action of libel or slander can be maintained, whatever 
may have been the malice of the defaming party. (See Lord 
Beauchamp's v. Sir Richard Croft , Dy. 285 a; Astley v. Young e, 

2 Burr. 807 ; Anfield v. Feverhill , 2 Bnlst. 2G9; lloll Ab. 87, 
pi. 4 • 1 Stark. Libel, 246, note («) ; and Stockdale v. Hansard , 

9 Ad. and El. 1 ).—Digest, Jurist . 

A party bought a gold moliur from another, which, however, 
proved to be counterfeit, and on refusal of the vendor to refund, 
sued to recover back the money he had paid for it. The lower 
court rejected the claim, because no conditions were entered into, 
to refund in the event of the mohur proving bad, on which 
grounds the lower appellate court, upheld the decision on appeal. 
In special appeal it was held, that without any reference what¬ 
ever to any agreement, plaintiff was entitled to recover and the 
orders of the court below were reversed. 4tli August, 1852, Roop- 
ram Malitoom, appellant. 

Note .—In this case probably, the sudder court considered, that 
the defendant had means of knowledge, not available to the 
plaintiff and that it was not a case where “ Scientia utrinque 
par, pares facit contfahentes,” in which case “ the*law will not 
assist an improvident purchaser, nor will it interpose, where 
both the contracting parties were equally well-informed with the 
actual condition of the subject-matter of the contract.” p qqq 
Broome’s Legal Maxim, Art. caveat emptor. 



The plaintiff, sued for the removal of two newly erected lviuths 
or markets, and to recover damages on account of the injury 
done to his own market, which had been previously established 
The lower court held, that every zemindar had a right to e. tab 
lish a market in his own estate and that an action would not 
lie, which finding was set aside in appeal. Held contraril in 



special appeal, that it was fully competent to the appellants, 
defendants, to establish a market on their own lands and that 
no action could arise from so doing and accordingly, the original 
finding of the lower court was upheld, in reversal of the orders 
of the lower appellate court. 3rd March, 1853, Jynurayen Dutt, 
appellant. 

The plaintiff, sued to recover Co.’s Its. 25,000 for defamation of 
character, because the defendant in answering the plaintiff s objec¬ 
tions in a former case between them, had applied the word 
furebee or trickster, to him. The lower court dismissed the 
action, as per precedent, 16th March, 185*3, Akbnr Alee Khan, 
appellant. Held in appeal, that the plaintiff has failed to show 
any special endamagement from the words used by the defendant’ 
and as per precedent Ramdolal Bhose, decided 22nd December, 
1852, terms of general abuse, without proof of special injury, 
do not form ground for award of damages. Muddun Thakere, 
appellant, 30tli April, 1856. 

The plaintiff, sued to set aside certain deeds, which had been 
Forged and registered, and the lower court referring to the prece¬ 
dent 29tli November, 1853, p. 943 S. D. A. dismissed the action. 
Held in appeal, that the precedent did not apply, the deed in that 
case, not having been carried into effect, whereas the registration 
of the deed was a publication, seriously injuring the plaintiff’s 
rights and compromising her daughter’s interests, accordingly 
in reversal of the orders of the lower court, the appeal was 
decreed. 23rd July, 1856, with Benee Conwur, appellant. So 
similarly Shaher Mahomad. 12th February 1851. 

Note. The injury done in these cases is not contingent upon 
the mere registering the fabricated deed. It may be an aggra¬ 
vation of a subsisting injury, but a party having such deed and 
being known to have it, causes in itself an actionable wrong, 
being an invasion of another’s right and a disturbance iu its 
. enjoyment, clearly producing a right qf action in which the 
damages may be nominal. 

The plaintiff sought to set aside a sale of a talook, although 
three months previously to the sale, he had alienated his t ilooh 
dary rights, in proof of which the Bill of sale, executed by him, 
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Was produced by the defendants. Held that such party had 
no ground of action whatever. 27th July 1853, Fukeer Mahomed, 
appellant. 

Terms of general abuse, without proof of special injury, do 
not form a ground for an award of damages. Syud Ahmed 
Buksh, appellant, 10th March 1852, Ramdolal Bhose, appellant, 
2nd December, 1852. 

A talookdar, whose talook had been bought by Government, 
sued the parties with whom Government made the settlement 
for a share therein, they having been his coparceners in the 
estate, prior to the sale for arrears, and obtained a decree admit¬ 
ting him to a share of the settlement. Held in appeal that the 
plaintiff had no legal claim whatever, and the decree of the 
lower court was accordingly reversed. Bholanath Goh, appel¬ 
lant, 9th September 1852. 

The next following maxim will shew that up to a late date 
in many cases there were jura without remedia, and the cases 
therein noted, might have been quoted as illustrating the present 
maxim, in vindication of which, the former cursus curiae was 
broken in upon. 

A decree made with costs against a land agent and receiver, 
after his discharge, for the delivery up of all documents relating* 

r . O 

to the estate and its management. Beresford (Lady) v. Driver , 
16 Beav. 134; 22 L. J., Chanc., 407.— Digest, Jurist . 

The lessees of a ferry provided steamboats for the conveyance 
of passengers, goods, and cattle from A. to B., and also slips for 
landing and embarking, which were (generally) sufficient for the 
purpose :—Held, that they were liable for an injury sustained by 
the horse of a passenger from the side rail of the landing slip 
(of the dangerous state of which they had been forewarned) 
giving way, although the horse was at that time under the con¬ 
trol and management of its owner. Willoughby v. Korridge, 
12 C. B. 742.— Digest, Jurist 

In the case of Pranputtee Konwur, 2nd June 1856, given below, 
the views of the different judges as applicable to the maxims 
in this chapter will be shown, jus non oritur non damnificato, 
and ubijus ibi remedium. 


19 



<SL 


Note. —Injunctions are issued, upon the application of the 
owner of the inheritance, or of a mesne remainder man for life, 
or of trustees against tenants for life, and other persons im¬ 
peachable for waste—waste is substantial damage to the rever¬ 
sion and its essential character is that the party committing it, 
is in rightful possession—again, equitable waste is where the 
-owner of a particular estate impeachable for waste, commits waste 
mala fide. Injunctions are issued against tenants for life in such 
cases and in the above case Pranputtee Konwtir, the dissentient 
judge was for extending the remedies of the court rather than 
narrowing them and boni judicis est dihimeue lites, ne lis 

EX LITE O III AT U It ET INTEREST EEIPUBLICLE UT SIT FINIS LITIUM— 

and semble, that an action in injunction as against the life-in- 

terest to restrain waste ought not to be strange to the practice 

° ° 0U ff 1 ’ 1 Iudiaj which are court s of equity as well as law. 
buit laid at rupees 70,971-2-1-7 krants. 

Mil. A. Sconce. Respondent, the plaintiff in this action, sets 

forth two objects : first, to establish his right to succeed to the 

property left by Lala Ishureenundunpersaud, deceased, of which 

possession, he admits, is vested for her life in the (appellant) 

defendant, Pranputtee, mother of the deceased Ishureenundun, 

am secondly, to declare Musst. Pranputtee incompetent to 

a lonate or otherwise encumber the property which should revert 

mraif ’ M ^ Plaiutiff > Lala fcnpertab- 

a am, and Lala koongbeharee, father of Ishureenundun, were 

cousins, and Ishureenundun thus stood in the relation of 

r ° 4 % tie W court . dell tie 

“ P .T t,<F ’ &V0U '' °“ b ° th " f H *-> Potto, and ft, 
last issues taken in this appeal with respect to that finding 

that on both points the suit is inadmissible & ' 

» ^tr eodei “ “- 

hold presumable, «, J "utt ? 

position as defendants, to oppose the title which plaintiff i. 
establish, whereas plaintiff sues only Pranputtee , ^ to 
interest he accepts. Plaintiff wishes to be declared Ct 1 
“ ** * W muputtee cannot b" t 
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heir, and therefore it is an inevitable conclusion that some one 
else than Prauputtee must be the person to defend a cause ol 
action which, by plaintiff's own showing, cannot arise till she 
dies. This plea seems to me to be unanswerable, plaintiff, look¬ 
ing to a contingency which cannot occur till the personal occu¬ 
pancy of the only defendant in the suit has, by her death, ter¬ 
minated, claims to have his reversionary right declared against 
all the world, that is, excluding all who might have an interest 
in opposing his claim; he institutes a suit in which he alone is a 
competent party in the nominal contest raised by him, and he 
claimed and has carried a decree ostensibly against Pranputtee; 
but really in a matter, which not arising during her life, neces¬ 
sarily presupposes the adverse interest of those who on her death 
might assert their title to succeed. Plaintiffs suit is premature 
and not justified by the circumstances; for neither does he him¬ 
self profess to have appropriated any right which others might 
challenge, nor has the event arisen which alone can give cause 
for the appropriation of the property specified by others or by 
himself, and in truth the case is one both without parties or 
cause of action. I give no opinion generally regarding the 
admissibility of declaratory actions by parties in expectancy 
brought against parties opposed to the consummation of that 
expectancy, but the object of this suit is to declare against no¬ 
body, and yet every body, a light not now appropriated or ap¬ 
propriable, but which at some future time will become available 
for appropriation, while no provision is made in the suit to 
reserve the rights of those who at that time, as well as plaintiff, 
may prefer a claim to the property. 

Upon the second point also it seems to me that plaintiff has 
mistaken his action. He asks the Court to generally restrain 
Pranputtee from alienating the property she is for life possessed 
of, and he asks this because it is a principle of law; obviously, 
however, the general decree sought for cannot add any thing to 
the law, it may only he expository of law, but it gives no right 
which the law does not give. Such a decree is superfluous and 
does not properly form the subject matter of a suit. Further, 
an order asked for not to alienate is not referred to any particu- 
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act done or intended to be done, nor to any particular portion 
of the property; and a general order of the form indicated, far 
from being conformable to the law may be actually opposed to 
the law, for, as is well known, Hindu widows, both for the dis¬ 
charge of husband’s debts or for the performance of other acts 
that may be obligatory on them, are by law competent to dis¬ 
pose of property in which otherwise they hold only a life-interest. 
Indeed, in the argument before this Court, Baboo Sumbhoonath 
Pundit for respondent, admitted this. He said that it was not 
the purpose of plaintiff to assert that under no possible circum¬ 
stances could Pranputtee alienate any portion of the property, 
and that the suit was in fact instituted to settle one question, 
viz., who, of Pranputtee, should be considered the next heirs. 

For these reasons, I think that the judgment of the lower 

court should be reversed, and plaintiffs suit be nonsuited with 
costs. 

Mr. C. B. TREVOR.-The plaintiff in this suit, Lala Ramper- 
tab Singh, sued Musst. Pranputtee Koonwur for a declaration of 
his reversionary right in certain property as the heir of his 
second cousin, Ishureenundunpersaud j on the death of his 
(Ishureenundunpersaud’s) mother, the defendant in the suit 
who has only a life-interest in the property ; f or the cancelment 
of a warasutnama filed hy her in the collectorate, dated 25tli 
May 1849, which sets forth, that the defendant is 'the heir of 
her husband, Koonjbeharee Lai, deceased, and for the General 
prohibition of alienation by defendant of the property in her 
possession. 

The defendant, amongst other statements, avers that on the 

death of her husband, Koonjbeharee, she filed in the collector,!! 
a wtirasutnama, or certificate of heirship, stating that her has 
hand had died leaving her his widow and , .. . 

Ishureenundunpersaud his heir- that i 1 son named 

t i i,,;"., , ’ tllat subsequently her son 

.w r ™md 0 . taa fcmwi but that *, has . .UugbL, 

(Bnjomindun Koonwur) living, who probably may hem- * 

that defendant, on the death of her husband and min' 

entitled during her life-time, hy right as heir to tl 01 S ° U ’ * S 

of - “ 4 *• “W““* of ’ lho Of the propIrtjbeW 




mg to her late husband, and that after her death her daughter, 
Brijonundun Koonwur, will be entitled by right of inheritance 
to the same. 

The daughter preferred a claim before the principal sudder 
ameen to the property in the present possession of the mother 
and, as between all the parties before her, the principal sudder 
ameen gave a decree in plaintiff” s favour. 

Objections have been raised before this Court in appeal as to 
the suit itself, inasmuch as it displays no cause of action against 
Musst. Pranputtee, and also on the supposition that the suit will 
lie as to a defect of parties before the Court. 

It appears to me that the first question requiring solution is 
this, will a declaratory action brought by a party in expectancy 
to have his reversionary right declared, lie or not, and I am of 
opinion that under the system of law administered in this coun¬ 
try such a suit is inadmissible: for any actual or threatened inva¬ 
sion of a present right a remedy exists in our courts, as also for 
any actual injury done to an unquestionable future interest; but 
for a declaration of a future interest and for an order by way of 
injunction regarding that interest, an action, unaccompanied by 
any statement of actual or threatened legal injury to that alleged 
interest, under which category comes the present suit, will not lie. 

In stating this opinion, I do not give an opinion whether or 
not such a suit might with advantage be engrafted on the sys¬ 
tem of law existing in this country, I merely assert that such 
actions have hitherto been unrecognised in our courts, and such 
being the case, I would not recognise them now without legisla¬ 
tive enactment on the subject. 

Moreover, the plaintiff in this suit sues for a declaration of 
his right to succeed defendant; he allows that she has a life- 
interest in the property; she also pleads that she has only a 
life-interest; there, consequently, is no point of contention be¬ 
tween the plaintiff and his sole defendant; the contention is 
between plaintiff and any party or parties who may claim to 
succeed the defendant, and by such claim oppose that of the 
plaintiff; this suit, therefore, if not in its nature objectionable, 
must, as laid in the plaint against Musst. Pranputtee alone, fail; 
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it is tine that a daughter of the defendant gave in a petition of 

claim and on that petition the whole case below turned, but this, 

to change the issue before the Court on the petition of a third 

party, seems to me to be very irregular. 

1 he only suit which at the present time could be sustained by 

plaintiff against the defendant, Musst. Pranputtee, would be 

one for prohibiting her from alienating the property in which 

she holds a life-interest; but in order to sustain this suit, some 

act of alienation either incholiate or complete must be stated, 

'' llclx m '8ht serve as the ground of action; in this suit only a 

1=1 * \ Inhibition is demanded and no infringment of plaintiff’s 

vested interest by any particular act of alienation is alleged, the 

present smt, therefore, even as regards the prohibition to alienate 

A s n °t1 7’ f ° '!f al mjUry havin S been sustained by plaintiff. 

seet “e to 'I -"T” *"• « W - >'“> iUdf 
seems to me to be m its nature inadmissible, it is needless to 

inquire whether all the parties who have a claim to succeed here- 

atter to the property under the law of the Mitacshara are before 

the Court, or not; their presence or absence is, under the view 

taken by me, immaterial. I would reverse the decision of the 

principal sudder ameen and nonsuit the plaintiff T 7 

declining to onter into the merits otthis ° ™ ° f 

being any thing shown from the nature of the „ OUTU of there 

of the plaint, which according to our iteonlnf * ° °* <:eims 

that course necessary. The words of Section Vitt"^ r<mder 
HI. of 1793, describing the various kinds f • * ^S^ation 

brought before our colts, are madl to f ^^-y be 
may arise respecting the succession of riobtlo reT ^ 
property. Proceedings and judgments m ° 11 P Pei ' S ° nal 

wards provided, are to he regulated • ^ Same ’ 11 18 after - 

Mahomedans, aecordino- to +lT„ i ’ !' 011363 °* Hindoos and 
a«d therefore, in determining 

of suits hronght, it is reguiaite to teep ” tWise 

the peculiar nature of the claims «.,!.L ,, „ , 111 l “», 

»w two Casses have ,o contest ^ 
gether, in sue" cases, an y attempt at 
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rules of law, which cannot reach, and could not have contem¬ 
plated litigation of the kind. It appears to me, in the present 
case, that it is only by an attempt, such as I have alluded to, 
that we can listen to the objections put forward to the hearing 
of plaintiffs suit. These objections essentially are that plaintiff 
has no locus standi; that his action is for a declaratory order on 
the title he advances, and to bar or prevent an alienation which 
he anticipates, but which has not taken place; looking at the 
position which plaintiff occupies, supposing him to hold the pecu¬ 
liar nature of reversionary interest in the property in suit, which 
is held by an heir in a Hindoo family, subject only to the inter¬ 
vention of occupancy of a childless Hindoo widow, I cannot see 
that the entertainment of a declaratory action in our courts 
would, in itself, be opposed to former precedent, and there is 
nothing, certainly, in our Regulations which prevents it. It 
would only be by application of the principles of English law, 
though not of other codes, that an action of the kind could not 
be heard, so that, even if the present case was purely for declar¬ 
ation of title of plaintiffs right to hold the family ancestral pro¬ 
perty, after the death of the occupying widow, I do not think 
with reference to the peculiar nature of such an interest and 
such an occupancy under Hindoo law, that, in due observance of 
that law, we could refuse to hear the suit. But the action, as 
brought, does not appear to me simply to partake of the nature 
of a declaratory one; the plaintiff sets forth that he held the 
reversionary interest after the widow defendant, that this widow 
abjuring the merely limited interest she was entitled to, had, on 
death of her husband in 124G Euslee, filed a petition before the 
collector of the district, with a warasntnama , by which she pray¬ 
ed to be registered as actual heir, along with her infant son, 
then alive, and that after the infant's death, which took place 
in the year following, persisting still in her claim as absolute 
heir, she was preparing' to alienate the pioperty to plaintiffs' 
detriment, he being, under the law of Mitacshara prevalent in 
the district, the actual inheritor after death of the boy. He 
therefore comes forward to assert his rights invaded by the 
widow, praying the court, in recognition of them, that the widow 





}J jit be restrained in the alienation. This is substantially 
^prayer of the plaint, the recognition of or declaration of title 
icing only as a means to the end, so that, one way or another, I 
do not see that we can refuse to hear the suit on ground of its being 
for a declaration of title. I next proceed to notice the objection that 
there hacl been no alienation stated as actually effected, and that the 
action was anticipatory. Under the circumstances of the case, 

I hold this objection to be untenable, as well as that in respect 
to the declaration of title, with which it is so immediately con¬ 
nected, as if plaintiff's assertion was made good, that he held 
the place in succession, which he claims under the law of Mitac- 
shciia, it follows that he, and he alone, would be the party to 
bring a suit to restrain waste or alienation by the widow. The 
to him in reversion could not properly do so, and it has 
>een recognised by various decisions of this Court that the first 
m reversion can. The commencement of the plan and act of 
a lenation was m the assertion by the widow of the absolute 
itle, as heir, which she set up, under the warasutnama she filed, 
and which she continued to maintain after death of her son, as 

S le . d0GS now in defence of the action. But whether the waste 
or alienation had been in part effected or not, we have the high 

Su,r y p° f \ dmSl0n of ‘ theL * e chief justice of the Calcutta 
me ourt, m the ease of Hurreedass Dutt versus Rono-o- 

ZZo Tn that according to principled 

Hindoo law blended with equity, on an application of a reversion- 
aiy cir to restrain Hindoo females from carrying out their plans 
or committing further alienation or waste of the property n 
their p 0SS es S i 0 n for life only, an injunction may issue. The 
principle is here admitted that the suitm- tl, n • • 

not/ wait the waste has iee„ 00 “ li tt 'TT'*’ 

bat may come forward on the interest i °t a ’ lenat,on «“ ade , 
prevent or bar that which is eomtelmk . 
certainly. I cannot see when the pravt £[" M > 4 - 

injunction of the kind, that there is any nooTrTJoVfor “ 
mg or narrowing- the terms of our Regulation lV 

“ % Hindoo law, and shutting out p“IS 1th ” 
he seeks. The defen d • i ' i , 10m the remedy 
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lower court, maintained that the plaintiff has not the title he 
asserted, and that she, (defendant) appellant, had absolute title 
herself, nor does she make any denial of the alienation being on 
foot. The principal sudder ameen going into the merits of the 
case had declared plaintiff to have made good the title he assert¬ 
ed, and has ordered the injunction as a consequence, setting 
aside both (defendant) appellant's asserted title, and that of a 
third party, who also came forward to dispute it. If the deci¬ 
sion on the merits, or on the issues, raised on the respective 
rights of the parties, be correct, I cannot see that there is any 
thing opposed to law in the judgment given or any thing inca¬ 
pable of being given force to in a decree to the extent prayed for 
and believing that there is nothing in the plaint or in the action 
which under Regulation and Hindoo law should prevent our hear¬ 
ing it, I would go into the merits of the contest between the 
parties and decide on the same, as the best means of preventing 
long and protracted litigation which must otherwise ensue." 
Lex semper dabit remedium; but it is also true, that the law, 
cannot be made available and itself creates an impossibility of 
redress as in the divorce law, now repealed. 

Assuredly the claptrap, dear to the half-instructed, that there 
is one law for the rich and another for the poor, false as it is in 

general application, had a justification in the ease of comW 

misfortune. The wealth, man, injured by a wi f e> | lad Wt to 
loose Ins attorney, and in due course an Act of Parliament sun¬ 
dered the tarnished chain. La Beine levent were the few magic 
words, which some fifteen hundred guineas or ,so eouhl always 
purchase. But what was the poor man to do ? Judge Maule’s 
hitter irony when sentencing an unfortunate fellow whose f 
had deserted him and her children, and who ventured to take t 

himself another wife, ■will live in most memories. cc Joh i> ° 

you have committed bigamy. To plead the hardship of'^our 
ease and the necessity of finding a mother for your litl lo rh'n° lU 
is no excuse. You should have gone to the tribunals of • 
country, obtained the verdict of a jury, the sentence of m l/ i 
siastieal Court, and an Act of Parliament dissolving Vn \ ' ^ ? 
nage. As you have not chosen to do this, but have vioktedthe 


Kws of Heaven and of man, I sentence you to be imprisoned 
until the Court rises this afternoon, and may what has passed 
be a warning to you.” Such an address will not be again deli¬ 
vered, thanks to the new Divorce Act, which, though by no 
means complete, in the first place establishes the right of all 
wronged persons to the relief in question; and, secondly, pro¬ 
vides machinery which, honestly worked, will carry out the 
objects of the Legislature. It will behove those, however, who 
have the arrangement of schedules, of fees, and other details, to 
see that the ecclesiastical lawyers, whose ce vested rights” have 
been interfered with, do not seek to indemnify themselves by 
harpy ism. 

In an action on the criminal side in which the defendant had 
been eventually acquitted under conflicting opinions of his guilt, 
a suit was instituted as against the plaintiff and liis witnesses 
for the court side, for damages, the action was dismissed. Held 
on appeal that the mere acquittal of a party, would not in itself 
sustain any action lor damages on the civil side, 19th November 
3856, Shaikh Azhur Alii, appellant. 

A perpetual injunction was granted against trustees who cut 
down three ornamental trees, and failed in proving to the satis- 
faction of the Court that they were prejudicial to the residence. 
Campbell v. Attyood, 17 Beav. 623.—. Digest, Jurist. 

To say of a tradesman, “ If he does not come and make terms 
with me, I will make a bankrupt of him and ruin him,” is action¬ 
able, without proof of special damage. Brown v. Smith, 13 
C. B. 596.— ib. 


«o an action will lie for saying of a trader that his cheques are 
dishonoured. Bolin v. Stewart U C. B. 595; 18 Jur. 536; 23 
L C - l > H8—Per Williams, J.— ib. 

A declaration lor slander, charging a clergyman in holy orders 
wit y neon money, is had, without showing actual damage, or 
that he holds some clerical office or employment producing; 4- 
poral profit. Gallwey v. Marshal, 9 Exch oy. . T T 
Exeh., 78.— ib. ' u J -> 


The lower court decreed the delivery up of a deed of 11 
Mn “ h to the plaintiff and dUmissod the Kst „ fte 
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action. Held in appeal, that an order, to deliver up a document 
was inconsistent with the practice of the courts, no process exist- 
ing by which to compel parties to give up deeds. Low, appel¬ 
lant, 7 th February, 1857. 

Note .—There are two grounds on which courts of equity will 
order, void or cancelled deeds to be delivered up, 1st where its 
improper use might prejudice the plaintiff or affect his title (2) 
where an objection of an equitable character exists against the 
instrument itself not cognizable at law. Per Ld. Eldon, “ my 
opinion has always been, differing from others, that a court of 
equity has the power to order the surrender of a void deed and its 
delivery to those whose property may be affected if it remains in 
the hands of others.” The process is'by injunction ; if the deed 
is voidable, courts of equity will generally set it aside, cancel it 
or direct it to be delivered up, if there is a fraud as against the 
plaintiff without participation ; 2nd, if there be a constructive fraud 
against public policy, without participation of plaintiff therein; 
3rd, where there has been participation on the plaintiff, but where 
a prejudice would be done to public policy by allowing it to 
stand. So of forged instruments, and an order may be made 
for the delivery up. P. 262, 263, 264, 265, Sydney Smith, 
Principles of Equity. Semble, that the process to enforce obedience 
is for the decree-holder to proceed by notice of breach of injunc¬ 
tion and proceed “ in personam” and to commit the party in 
contempt. If our courts are courts of equity, there is no reason 
why being so, they should narrow their equitable jurisdiction 
for wherever a wrong exists working a prejudice, a remedy J s to 
be found and boni judicis est ampliare jurisdictionem, not ’ 
usurpation of jurisdiction, but in extension of equitable remedies 
vide passim Chitty, p. 935, writ of Injunction and T*, 
Commentaries, p. 296. ° 0rGC s 

In Davison v. Duncan the Court of Queen's Bench 
(Jan. 23, 1857) that it is no defence to an action f 0r a Hh 
newspaper, that the matter complained of is a true aec ° ^ a 
what passed at a public meeting of Commissioners und' 
improvement Act, assembled for the purposes of th > \ ^ ^° U U 
piivilege accorded to the publication of judicial * ^ ^ ie 


P l °ceedings was 
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supported on the ground that it was for the public benefit, and 
that they were conducted under the control of the judges. 
There is also another very important reason, which is applicable 
to contested judicial proceedings, and not to public meetings, 
namely, that both sides are heard. Hence it would seem, that 
the publication of ex parte proceedings, even in a court of jus¬ 
tice, would not be protected. This was intimated by Coleridge, 

Jin his judgment, and reference may be made, in support of 
his Lordship’s view, to Hoare v. Silverlock , (9 C. B. 20), and 
the cases therein cited. There Maule, J., said, a We cannot say 
that a fair account of proceedings, which must be public and 
not ex parte, is not, generally speaking, a justifiable publication, 

I say, generally, not universally, for matters may take place in 
courts of justice, the publication of which would be injurious to 
the public.” And -Williams, J., stated the rule to be, that “a 
lair account of the proceedings in a public court of justice, not 
being ex parte, is privileged.” 

Mr. Starkie says, “ Courts of justice are open to all; the com¬ 
mon law of the land is to he learned principally by attention to 
the practice and proceedings of such Courts, and therefore it is 
of essential importance to the public that such proceedings 
s ould, to a great extent at least, be communicated to all On 
principles of public convenience, the ordinary rule is, that no 
actmn can he maintained in respect of a fair and impartial report 
of a judicial proceeding. This rule is subject to several natural 
anc necessary limitations—first, as to the subject-matter of the 
report; and, secondly, as to the manner in which the proceeding 
s repoi c. First, as to the subject-matter. As the privilege 

itLTcf f ° U t d T gr ° UndS ° f ^ ^ con- 

that to 'publkhT-oSa ok“‘7 f tte 

tile public, us where it ii„- 0 l''°"i ^ “ ,u 1 injurious to 

. 1 ’ , involves blasphemous or indecent mat 

tors.... ..llie publication also of ox parte proeeediog. in criming 
cases » not only not pnwleged by the law, b„ t is regarded 
great misdemeanour. Where the evidence is ex parte tl “ 
charged has no means of establishing a defence • and’ \ ***** 

mature statements tend to excite undue preiutlbJ ■ Pl '°’ 

1 ie J luUce s against the 
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accused, and to deprive him of the benefit of a fair and impar¬ 
tial trial; and therefore, in several instances, the publication of 
matters of criminal charge contained in depositions before ma¬ 
gistrates has been held to be indictable.It seems also that 

the publication of ex parte proceedings, even of a civil nature, 
when they are injurious to the characters of individuals, cannot 
be justified.” (Law of Libel and Slander, vol. 1, pp. 261, 
263—265). 

Neither upon principle, therefore, nor by analogy, can the 
immunity which is claimed for reporting the proceedings at 
public meetings be supported. It does not follow that there is 
a remedy against the person uttering the slander at the meet¬ 
ing, where there is a remedy against the publisher of the defa¬ 
mation in a written form, because the words uttered may not be 
actionable when spoken, and yet may be so when written. And 
tins distinction between verbal and written defamation will be 
found for the most part to be a substantial one on examination; 
for although there is little difference between slandering A. to 
11. verbally, or by letter to 11., yet there is a vast difference 
between uttering a slander against A. to few or many persons 
and publishing it in a newspaper or other work of public eir- 
culation.* 

These very useful remarks are annexed, from the Jurist. 21st 
February, 1857, upon the principles regulating the decision of 
cases of libel—precedents, we may well follow; neither is the 
note attached inapplicable to the press of this couutry 


* ^ Vc 1,c g rct to perceive that it has lately become a habit with tl T’ 
to abuse the judges whenever they decide the law contrary to the^ > ^ 
wishes of that journal. An exception, however, to such abuse ' UL " S 01 
their leader of the 18th inst., where they heap compliments m 

Campbell in a fulsome and exaggerated style; but even then Lonl 

refrain from decrying the other learned judges of Westminster IPdi^™ 106 
language applied to these eminent and justly-respected men shc\ i ‘ ^ ^ 
\>utu can neither understand nor appreciate the mental rwyw V ^ ^ 1C 
earning, the independence, and sincere love of justice bv «-l * ^ 

distinguished, y * hlc b they are 
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A. executed a deed, in which he and B. were named as sure¬ 
ties, but which B. did not execute. The creditor brought an 
action on the deed against A., who pleaded the non-execution 
by B. as a plea on equitable ground. This plea was met in 
such a way that the decision at law might probably have turned 
on a mere point of pleading:—Held, that the pendency of the 
plea was no reason why a court of equity should decline to 
interfere by injunction to restrain the prosecution of the action. 
Evans v. Bremridge , 2 Jur., N. S., 311 \ 25 L. J., Clianc., 
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The annexed gives the rule as to what parties may or may not 
be made defendants in a suit. 

2. Bank of England .]—A bill was filed against the executors 
of a testator for an account of his estate, and the Bank of 
England were made defendants. The bill alleged that the tes¬ 
tator had been possessed, during certain periods of his life, of 
various sums of stock standing in his name in the Bank, and it 
sought discovery as to those particular sums, but no relief was 
prayed against the Bank:—held, upon demurrer by the Bank, 
that neither an individual nor a public company who had no 
interest in the subject-matter of the suit, and against whom no 
relief was prayed, could be made a party to the suit. Saunders 
v. Saunders, 3 Drew. 387 ; 1 Jur., N. S., 1008 ; 25 L. J., 
Clianc., 2G.— Digest, Jurist. 

4. Corporations.'] —A plaintiff cannot make defendant a cor¬ 


poration, in whom he shews no liability, and against whom be 
prays no relief, merely for the purpose of discovery, and a cor¬ 
poration so made a party may demur. Saunders v. Saunders 

3 Drew. 387; 1 Jur. N. S., 1008; 25 L. J, Chanc., 2o’ 
— Dig. Jur . 

Semble, that an attorney who receives instructions to prepare 
a security for the payment of an annuity to a woman in conse¬ 
quence of past cohabitation, is g-uilty of negligence if he does it 
by a mere agreement only, not under seal. Parker v liolh 1 
C.B, 691. ’ 

In such a case, the judge told the juj-y that every attorne - ' 
bound under pain of being made responsible in an aeti ' t. 
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bring* a fair and reasonable amount of care and skill to the 
performance of his professional duty, without defining what 

is a fair and reasonable amount of skill:—held no misdirec¬ 
tion. 

Where property has been lost to the true owner and is sub¬ 
sequently traced, in the mean time having been changed and 
converted to other uses, the Mahomedan Law is as^annex- 
ed. 


If the thing has been altered during the period of disposses¬ 
sion so that it cannot be restored to its original state; for in¬ 
stance, if gold or silver has been converted into vessels; cloth 
dyed, or converted into wearing apparel, building materials ap¬ 
plied to buildings, and so forth, the right of the proprietor in 
the materials is lost, and he can only recover full compensa¬ 
tion. 

Aboo Huneefah is of opinion that the real proprietor may 
recover the thing in its altered state, and that the fraudulent 
possessor is entitled to no compensation for his workmanship; 
hut his disciples contend, that whenever a valuable operation 
has taken place, the proprietor must be contented with full com¬ 
pensation by means of course of the altered thing, if necessary; 
because the restoration of the thing to its original state has 
become impossible, and the proprietor suffers no injury, when he 
obtains compensation; but if the purchaser were to lose his 
workmanship, he would sustain a positive loss. ILcdaya, Yol Hj 
p. 530. ■ ' 


When a beam or other materials is built into a house, so that 

it might be restored, but not without great detriment to the 

other party, it is for the same reasons held, that the right of t] le 

proprietor is converted into a right to full comL ,• 

Beta,a. Yol. III. p. 687 P ““ tl0 "' 

The annexed case will show, that ubi jus Tl »r , 

° lUSMEDlUM 

or that there is no limit or restriction to equitable remedi 
reason of any mere locality.— Jurist , October ‘Snl, ]§ 5 y 
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VICE-CHANCELLOR WOOD’S COURT. 

The Collins Company v. Brown—Same v. Cohen.— 

June 9 and 10, 1857. Jurist, Reports. 

Injunction—Piracy of trade-mark—Fraud—Alien ami. C., the 
plaintiff\ an alien ami, manufactured in his own country certain 
goods, which he distinguished by a peculiar trade-mark. The 
goods obtained considerable reputation both in his own country 
and in various other foreign countries, and also in some British 
colonies, but it wax not shewn that any of such goods had ever 
been even introduced or imported into England. The defendants 

were in the habit of manufacturing in and selling in this country 
goods similar in appearance , and with an exact copy of the plain- 
s peculiar trade-mark. Some of these imitative articles were 
sold and used abroad in countries where the plaintiff’s goods had 
obtained a reputation .—Held, that the plaintiff was entitled to 
an injunction restraining the defendants from copying or imitat- 
ing the trade-mark. 

A man has no property in a trade-marl, hut he has a right to pre¬ 
vent anybody else from using it, so as to attract custom which 
otherwise would flow to himself. 

Senile, a for, on onmlom .. injur, i, franinle.tl, committed 
Mo, a remd, m-tle conrte of whm 

nwirl anoon rtlt/i nat Z ~ 7 ^ 
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enemy. 


curs, and even although he he at the time an alien 

The question in this case was, whether a foreigner, who had 
acquired a trade-mark m his own countrv but , 

used it in this country, had a right to restrain a British subject 
from using it here. It appeared from the statements in the bill 
that Cojlins and Co. were established in Massachusetts, United 
States, as cutlers. Their brand was “ Hardford Works ■” and 
another part of the goods there was, generally inlaid fhvZ 
letters, “Look for the ' Hardford’ mark if you want the genuine 
article from Collins & Co.” Several manufacturers in Sheffield 
of whom the defendants were two, made goods similar in p at * 
tern and appearance, and with an exact copy of the trade ma ^ 
and reference. The bill did not allege that the plaintiffs had 
ever brought any of their goods to England, or that they hid 
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ever been sold hare; but it was stated that the goods had ac¬ 
quired a reputation, and were known and recognised by tins 
trade-mark in various other countries, including Australia. The 
defendants demurred for want of equity. 

Marf indale, for the demurrer—This is not a purely personal 
.. •. • „ mixed action, which, like real actions, must be 

tried in the forum of the place where the injury is inflicted or 
the property is situated. No injury is done to the plaintiffs in 
this country, for they have not thought it necessary to acquire 
anY rights here. (Story’s Confl. Laws, §. 554 et seq.) There is 
„o fraud here, for there is no contract. There is not even any 
imposition on the customer; and if there were, the customer 
should come here to complain of it. The plaintiffs do not re¬ 
present the customer, and do not pretend that they can do so. 
The plaintiffs cannot say that they have been deceived. The 
whole case is merely this—that the defendants are using a trade¬ 
mark in this country which the plaintiffs say they have an ex¬ 
clusive right to use in America. If the plaintiffs had taken out 
a patent for an article in America, but not here, the defendants, 
or anybody else, might freely make the patented article here. 
(Pisani /‘Lawson, G Bing. N. C. 30 ; S. C., 3 Jur. 1153 ; Perry 
v. Truefit, G Beav. 6G; Sykes v. Sykes, 3 B. & Cr. 541). 

Eddie, for the plaintiffs, was not called on. 

Sir W. P. Wood, V. C.—The whole point may be considered 
independently of the question, whether this is a personal action 
or not. If personal, then of course the remedy is to be had 
wherever the plaintiffs can find the injurer. But the remedy in 
cases of taking another person’s trade-mark is founded on the 
fraud committed by the person so using it, thereby falsely re¬ 
presenting that the article on which the trade-mark is placed 
has been made by the person whose trade-mark is used. There 
is no- property in a trade-mark, but a person may acquire such a 
right in respect to it as to say that nobody else shall use it. 
A°’s trade-mark placed on goods is an announcement to all the 
world that the goods are made by A. No man has a right to 
state a falsehood and commit a fraud; therefore nobody but A. 
has a right to make that representation. If A. has, by the use 
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«««1 i» the minds of the c»s 
omers in any market the opinion that goods so morlred are of 

A. s manufacture, nobody but A. has a right to use that mart 
and paW off a surreptitious article upon a purchaser. And so 
it is put by Lord Hardwickein Blanchard v. Hill, ( 2 Att IS,, 
whreh was a suit for an injunction to restrain the defendant 

”«Tt n o\^ mrt ° f ** -M* *• pS 

doubt ol the fraud; and wherever there is fLJ ° "° 

frauded may sect Ids remedy in the. ' ““ I >ets0, > de¬ 

committed. Overrule the L„“r yWhere ** ^ » 

«e™“cL°rTAich ww W °H d ' V ‘ ?- “ S i,i "S J”dgTO»t in the 
from P„ r ‘ v. 

Isangdale to the efcct « ** 

acquire a property merelv in , „ ' that a man cannot 

person has no rio-ht to use it - ^ but fchafc aaofc her 

which would, butfor such ^ 

brat used it. His Honor then said-TI, PerS0n who 

t0 , d ° With the question of copyright TlTl ^ 
whether a fraud has not been p ei Lt J‘ i V"* 7 fpiestion h, 

that a su,J jeet of any foreign state % ] ^ 1 ^ “° doubt 
enemy,'lias a right to be heiml to ^innl *?T ^ aQ aliea 
Court ought to have a capacity to i„ t 7 * raud; aad every 

upoir the subject of any state whatevj *° PWmt a ^nd 
I he annexed remarks by Mr J u .f 
a damnum absque injuria in its place tIle maxim 

derstand that no action lies in a L^' “* ° an Wul1 
nhsque injurift, that is, where ihm is ^ t ^ <h " Umi «» 
»»y Wfong or , iolatioa of MJ rig]ll of done without 

not able to understand, how it can be said Wt 1 »m 

r 4 ” le S«l souse, that 
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an action will not lie, even in a case of wrong or violation of a 
right, unless it is followed by some perceptible damage which 
can be established as a matter of fact; in other words, that in-- 
jurist sine damno, is not actionable; on the contrary from my 
earliest reading, I have considered it laid up among the very 
elements of the common law, that wherever there is a wrong, 
there is a remedy to redress it; that every injury imports dam- 
ao-o in the nature of it and if no damage is established, the 
party injured is entitled to a verdict for nominal damages; a 
fortiori, this doctrine applies, where there is not only a violation 
of a right of the plaintiff, but the act of the defendant if con¬ 
tinued, may become the foundation, by lapse of time, of an 
adverse right in the defendant; for there it assumes the charac¬ 
ter, not merely of a violation of a right, tending to diminish 
its value, but it goes to the absolute destruction and extinguish¬ 
ment.” Actual perceptible damage is not indispensable as the 
foundation of an action. The law tolerates no further enquiry, 
than whether there has been a violation of a right; if so, the 
party injured, is entitled to maintain his action, for nominal 
damages in vindication of his right. P. 92, Broome’s Com¬ 
mentaries. Art. nature of rights. The word injuria is defined 
by the expression, legal wrong. Damnum, by the word, damage, 
not necessarily pecuniary or perceptible, but appreciable and 
capable in legal contemplation, of being estimated by a jury, 
idem, p. 75-76 ; and damnum sine injuria, damage unaccompanied 
by legal wrong, is not actionable at law. 

This is inapplicable to contracts, breach constituting injuria. 
Injuria sine damno, i. e a legal injury without actual damage 
will sustain an action, it being actionable to deprive a party of a 
right given him by law, although no damage, loss or injury be 
thereby occasioned. Per. Ld. Holt, it the plaintifl have a right, 
he must have of necessity a means to vindicate and maintain 
it and a remedy, if be is injured in the exercise or enjoyment of 
it, and indeed, it is a vain thing to imagine a right without a 
remedy, for want of right and want ot lemedy are reciprocal. 
Surely every injury imports a damage, though it does not cost 
the party one farthing, for a damage is not merely pecuniary. 
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ut an injury imports a damage, where a man is thereby hinder¬ 
ed of his right. P. S5 idem. The law gives no private remedv 
for any thing but a private wrong; the damage must not be bad 
for remoteness, and vide, in jure proxima non remota causa 
speetatur. 

The true measure of damages in an action for not re-delivering- 
shares lent to the defendant upon a contract to return them on 
a given day, is not the market price at the time of the breach, 
but the market price at the time of the trial. Owen v. Routh, 
14 C. B., 327 ; 18 Jur. 35G ; 23 L. J., C. P., 105.— Digest, Jurist. 

In an action against bankers for refusing to pay a trader’s 
cheques, they having at the time of refusal sufficient assets of 


the trader, the latter may recover substantial damages without 
proof of actual damage. Rolin v. Steward, 14 C. B. 595; 18 
Jui. 5o0; 23 L. J., C. P., 148.— Digest, Jurist. 

3 he measure of damages in the case of a breach of a contract 
to deliver goods at a specified time, is, the difference between 
the contract price and the market price at the time of the breach 
of contract, or the price for which the vendee had sold; hut the 
latter cannot recover, as special damage, the loss of anticipated 
profits to be made by his vendees. Peterson v. Ay re, 13 C. 
B. 353.— Digest, Jurist. 

Ihe plaintiff had been taken by the hand and the term coolie 
applied to him, and turned out of a certain assembly and sued 
to recover damages and obtained a decree. In appeal, question 
was raised as to the competence of civil courts, to entertain such 
an action, with reference to the terms of Section xviii. Regu¬ 
lation III. 1793. Held with reference to the ruling in the case 
Lukhiilarayon appellant, 19th March 1857, that the Section 
quoted is no bar to an action on the civil side. The assault of 
which the Criminal Courts take cognizance, is a wrong done to 
the-public. The injury, for which the plaintiff in a civil action 
seeks redress, is a violation of a private right. The object of the 
prosecution in the former ease is to punish the offence committed 
against the public. In the latter to obtain compensation f or 
the injury personally sustained and in admitting such a su it 
there can be no “ interference” with'the jurisdiction ofthe 
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criminal courts. Although the judges held in the case of Raj- 
narayon 31st May, 1852, that a simple assault should be re¬ 
stricted to the cognizance of those tribunals, the Court (Messrs. 
Trevor, Samuels and Money) cannot subscribe to that doctrine, 
considering that in these cases, where the injury as principally 
done to the feelings of the party aggrieved, the civil courts are 
pre-eminently fitted to afford redress. The civil judge taking into 
consideration the status of the parties, the social degradation of 
the aggrieved party and other matters of personal consideration 
material to the estimate of the injury, whereas the magistrate 
only regards the matter as a breach of the peace and the civil 
judge is alone able to estimate and proportion the penalty, and 
affords him a reparation, not available to him in the criminal 
courts. On the principle laid down in the case of Lukhinarayon 
Choudry, any person is entitled to seek redress in the civil courts 
for any injury he may sustain in person or reputation, and that 
invasion of the right of personal security, constitutes a legal in¬ 
jury, Nazho Talookdar, 27th March, 1857. In the case Lukhi¬ 
narayon, 19th March idem, held similarly, on the same objec¬ 
tions, in disregard of the former precedents 10th March and 
31st May 1852, that every invasion of a legal right such as that 
of personal security is an injury creating a legal cause of action 
and that by Regulation III. 1793, the civil courts were express¬ 
ly constituted for the purpose, inter alia, of granting redress for 
such injuries. It is not necessary to establish any particular 
damage. Pecuniary damages are awarded by way of repara 
tion of wounded feelings, and by compensation for, a ] eo . a ] 
wrong. A charge of assault in the criminal court and an action 
for damages on account of that assault, may go on pari y s * 
without interference with each other and Section xviii lfo j 
tion III. 1793, does not apply to such eases. & 

Note. —In fine, ubi jus ibi remedium. 

Escape — Amount of Liability] —The amount of f me | j 
imposed on the sheriff for the negligent escape of an exe f 
debtor, will he measured by the amount of injury like] ° 

t° the execution creditor. Key. v. Leicestershire iesnlt 

B. 659, ,, 10:!G, ID L. C. P, 
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Where the amount of the injury sustained was doubtful, the 
Court directed an application to stay proceedings on an attach¬ 
ment against the sheriff for the escape, to stand over, with 
liberty to the execution creditor to bring an action for the sole 
purpose of ascertaining the amount of damage sustained. Id. 

The capacity to contract may be destroyed by duress. 1, Co¬ 
ercion by fear of loss of life or limb. 2, Illegal imprisonment. 

Illegal imprisonment, is the confinement of the person, with¬ 
out process of law, as in a private house, putting him in stoclcs, 
oi confinement in a Zemindar’s cutcherry for instance or an 
Indigo Planter s Godown, of which our Courts supply numerous 
examples. All leases thus extorted from parties under duress, 

of this description, or bonds or contracts, will be voidable for 
duress. # 

Parties under legal imprisonment, who execute bona fide 
engagements to obtain their release, cannot avoid those engage¬ 
ments on the plea of duress. Vide Broome’s Commentaries 
passim. P. 614. 

The plaintiff sued to set aside a Kistbundee taken from him 
under duress—to which the defendants pleaded voluntary exe¬ 
cution and payment and obtained a decree. In special appeal, 
ie pieeedent p. 943, Bhyrubchunder appellant was referred to 

! U S 1 UPP ° rfc ° f a Pka ’ that the aetion would »ot lie, to set aside a 
bond, until xt has been put in suit. Held, that the precedent 
had no applicability to bonds extorted by fraud or under duress. 
10th February 1857, Baboo Ramrutton Roy. 

j\o/e. Fraud of itself, is in the very essence of an actionable 
wrong, and a deed in itself fraudulent, without reference to any 
aetion laid upon it, will sustain an action, although any damage 
may not be appreciable in money. ^ 

In an action for defamation „„ the g^, of , et 
made on oath m a Court of Justice hold, v . s „ lia 

Com. B. 16, that such action would not lie "this was an action 
for a libel contained in an affidavit by the defendant in some n 
ceedings in the court of Chancery” the declaration alWina-tl 
libellous statement to have been made, “ falsely and nvT ^ 
and without probable grounds.” ■ The declaration beimv demur 7 
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red to, all the authorities were cited in the argument before the 
common pleas and the learned jadges unanimously decided m 
favour of the demurer and that the action was without prin¬ 
ciple or analogy to sustain it, tending to trammel witnesses as 
o'ivincp evidence in Court of Justice. Law Magazine, August 

o tD 

1856. . 

The defendant entered into a contract to sell a certain right 


of shooting to the plantiff. 

Eeing unable to make a good title, the plaintiff sued him to 
recover'damages, there was no imputation of fraud or misrepre¬ 
sentation on the fact of the vendor, and Court of the Common Pleas 
held, that the plaintiff was not entitled to damages for the loss of 
the bargain, but only nominal damages and the expenses incurred 
bv the plaintiff in the investigation of the defendant’s title; no 
damages being recoverable for the loss of the bargain or ex¬ 
penses incurred in obtaining shooting elsewhere or in fruit¬ 
less endeavour, to substitute a new contract, on the failure of 
original bargain. Pomiselt v. Tulen, 1.7 Coin. 13. 000. Law 
Magazine, August 1850. P. 453. 

In illustration of the maxim jus non oritur non damnificato 
in the restricted sense of indemnity the annexed remarks are 
taken from the Jurist of December 9th, 1854, and 10th of Feb¬ 
ruary, 1855. This is in point to shew, that there is no finality 
of decision and that precedents, which have been taken to rule 
cases for a series of years, will be departed from in favour of a 
better principle of decision, and such happy departure is the 
especial duty of a judge, when the advancement of equitable 
remedies requires it. Of this maxim ordinarily, as every action 
must originate in an invasion of a legal right, so without it, no 
case can be instituted. Nevertheless, we have constantly what 
we may call declaratory actions, as for instance by a Zemindar 
to assess rent upon tenures created subsequently to 1st Decem¬ 
ber, 1790. A notice is generally served under Regulation V. 
1812, and then an action is instituted for what i s called en¬ 
hancement of rent, and our courts jumble the terms assessment 
and enhancement together and virtually pass a decree for re¬ 
sumption. But, by the nullum tempus law, Section x. R.e<>'. 


XIX. 1793, the Zemindars are to do all this of their own authority 
without making any previous application to any Court of Judica¬ 
ture and as they have, after an ordinary notice, merely to put in 
a distress for rent, the question can he determined in replevin. 
Until the Zemindar lias been actually deforced or hindered in 
the exercise of his nullum tempus rights, in which he is 
protected by Section x. Reg. IV. 1810, (and Section iv. refers only 
to parties dispossessed without authority of Law,) we should say 
that any such action is entirely premature and that actio non 
oritur non damnificato. Then also, the nullum tempus right, 
is one of absolute possession, in ejectment of the evictee, who 
has no property in either the soil or the rent, and the action 
would not be, either for assessment or enhancement, but for 
possession absolute. 


The annexed extract will show, that precedents require to 
he very well considered ere they are accepted by either Bar or 
Bench as conclusive dogmata. 

“ There are some decisions in our law-books which for practical 
purposes have been assumed to be correct, and have been adopt¬ 
ed as authorities during a long period, simply because they are 
in the law-books, and there has been no opportunity of putting 
them to the question before a higher tribunal. They may be 
repugnant to a sort of legal instinct within us; we may feci 
them to he in some way wrong ; but they are cited, acquiesced 
m, and followed; at length, it becomes necessary to investigate 
the foundation on which they rest, and it is discovered to be so 
rotten, that the wonder is how the superstructure was ever 
supported. To this class of cases belongs that of Godsall v 

T'7.m ,*"* !V'f w in 1S " 7 ' 1)1 iud « cs of "*** 

{Lord Ellenborough, 0. J, Grose, Laivronee, and LeBlane 
.1. J. .recognised by judge., „f ^ if MtsupC rio, 

ability, and emlirmcd in II Smith's L. C. 157 with com 
meats t* approval rather tlurn of objection, it has „t Wy, 
been its fate to be attacked for the first time, in a C0urt O 
error, and to be overruled by the deliberate and m,.„ • ° 

pulgment of that Court. (Dolby v. The India and London i f 
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Assurance Company. Exch. Cham., Dec. 2, reported in our present 
number). 

“ One reason why it has had so long an existence doubtless is, 
that few assurance offices ever acted upon it, as they found it 
more consistent with their interests to disregard it altogether. 

“ The case of Godsall v. Boldero is, doubtless, familiar to our 
readers but we may be allowed to recall its main features. 

“ William Pitt, whose life had been insured by one of his credi¬ 
tors, died insolvent, and his executors, the Earl of Chatham and 
the Bishop of Lincoln, afterwards paid the creditor out of the 
money granted by Parliament. The assurance office was held to 
be thereby discharged from all liability to pay the sum insured, 
upon the ground that such an assurance is substantially a con¬ 
tract of indemnity against the loss of the debt; and as that had 
been paid, there was no damnification, and therefore no right of 
action. Dampier, in his argument for the plaintiff, forcibly 
urged, that in the case of a life assurance, the premium is not 
calculated upon the risk of the insolvency of the person whose 
life is insured, but solely on the probability of the duration of 
the life; and that if the defendant’s objection was well founded, 
every case of this sort would be resolved into an examination of 
the assets,, of which the insurers would avail themselves pro- 
tanto, after having had the benefit of the whole premium; and 
this, too, at any distance of time, when assets might be forth¬ 
coming, after the payment of the loss. Marryatt, for the defen¬ 
dant, compared the case to a valued sea policy. “The only 
cpiestion,” he said, “is, whether in the event the plaintiff has 
been damnified, and can call upon the insurers for any indemni¬ 
fication. To pursue the metaphor: the ship insured has been 
wrecked, but there has been a salvage, which the underwriters 
were entitled to, and out of which the insured has been indem 
nified.” This view was adopted by the Court, the only authori- 
ty cited by it in support of its judgment being tire language of 
Lord Mansfield in Hamilton v. Mendes, (2 Burr. 1210), which 
was the case of a marine assurance. But here was the fallacy 
which pervaded the whole case. The Court proceeded on a mis¬ 
taken analogy, perhaps led somewhat astray by the lansruasre of 
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the counsel, shewing how the good ship William Pitt had been 
wrecked, but the salvage had covered the loss, so far as the 
insured was concerned. 


“ Life assurance, as was said in the late case in the Exchequer 
Chamber, is a contract to pay a certain sum of money upon the 
death of a person, in consideration of his paying a certain an¬ 
nuity during his own life or that of the cestui que vie, and does 
not in any manner resemble a contract of indemnity. It is not, 
strictly speaking, an assurance of life itself, or of debts in re¬ 
spect of which it may have been effected; it renders neither life 
nor debts more safe than they were before. The premium is 
calculated upon the amount insured at the time of assurance, 
and does not vary with any fluctuations in the interest of the 
insured. The event is certain, the time of its happening the 
only uncertainty. Fire and marine policies, however, are very 
different; they are stipulations to pay a sum only in the event 
of a loss , and the chances that no loss at all, or only a partial 
loss, may occur, are taken into consideration in calculating the 
amount of the premium. 

“ Among those who have expressed strong opinions against 
the decision in Godsall v. Bolclero, we must not omit to mention 
Professor de Morgan, who, in his “ Essay on Probabilities, and 
their Application to Life Contingencies and Assurance Offices,” 
says— 

“ The word f insurance’ or ' assurance’ has given rise to some 
wrong notions, and it will be worth while to examine the nature 
of the contract. 

“ A. & Co. engage with B., that in consideration of 1 1. a year 
paid by him during his life, they will pay 201. to his representa¬ 
tives as soon as he shall be dead. Both parties run a risk: A. 
& Co. that of having to pay B. more than they receive; B. that 
of paying more than will at his death produce 201. But the 
risk of the office is of immediate loss, and that of B. of deferred 
loss; that oi the former is also continually lessening, and that 
of the latter increasing, until, should B. live long enough, both 
risks become certainties. If the assurance be only for a term of 
years, B. runs the risk of losing his premiums altogether. 
g 2 
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“The office does not inquire what reason 13. may have for in¬ 
suring his own life or that of another person, nor do any possible 
contingencies, except those of life, affect the office calculations. 
We cannot, therefore, be too much surprised at the ignorance 
shewn by that judge, who declared that life assurance was of its 
own nature a contract of indemnity; that is to say, if by any 
lucky chance B. can be proved to have accomplished the object 
for which he insured by other means, lie lias no claim upon the 
office. 

“ In order to shew that such was not the case, we must sup¬ 
pose that an exactly similar transaction had taken place before 
any assurance office existed. How this could have been, may 
not be apparent, if we take the notion, which the law formerly 
entertained of such an office, namely, that it is a species of gam¬ 
bling house; but if we prefer to consider it as a savings bank, 
with an equalisation system, which is unquestionably the correct 
notion, we may return to the circumstances which the case 
would have presented bad there been no assurance. C., a person 
whose credit has become doubtful, is indebted to B. to an 
amount which B. could not afford to lose; consequently B., 
knowing that his chance of payment is precarious, resolves to 
diminish bis expenses, hoping by economy to restore to his 
family the sum which he may have lost by his engagements 
with C. He collects accordingly a small fund, which he places 
with his banker, avowing the purpose of*its collection. In the 
meantime C. dies, and some friends pay off his debts, and that 
due to B. among the rest. The latter, having now no further 
occasion for such economy, draws upon his hanker for the 
amount, and is answered, that since the purpose of the savin <>• 
was fulfilled by the payment of C/s debt, he, B., has no further 
claim upon his own money. 

“ The contract of assurance, be it gambling or he it uo t rests 
entirely upon the permission given by the law to consider a limb 
chance of a small sum as good consideration for a low chance "of 
a large sum. 

“ 1,110 law > tliei b allows risks, and permits unequal chances to 
be compensated by giving odds ; the Courts declare, that after 
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the cost shall have been made, and one of the parties shall have 
stood his risk, which turns out in his favour, the other party 
shall receive an ex post facto release from the conditions of his 
bargain, because circumstances afterwards arise which, had they 
existed at the time of making the bargain, would have made it 
illegal. The several principles on which the decision was found- 
ed, well carried out, as they say in Parliament, would require 
that the previous contracts of a man who becomes insane, should 
it null and void; that the meat which a man buys for his dinner 
should be returnable to the butcher, under the cost, if a friend 
s ould invite him in the meantime; and in the case before us, 

supposing that C. should have outlived the term, and his debt 

paid, as before, then B. might have brought his action against 
lie office for the return of the premiums, alleging that, as it 
mned out, the office would have been indemnified, and therefore 
should be considered as having’ run no risk ” 

“The leaned professor will, we trust, bo gratified to learn that 

the Court of Exchequer Chamber have arrived at similar con. 
elusions with himself „p„„ tlle merit8 of ^ 

Thmr decision amounts tMe-lift France is not a contract 
of indemnity; and a party insurimr tu re ,. 
recover to the extent of the i„i .. “ ° another ma y 

of effecting the policy, although '.Tl '• T * ^ the time 

have been diminished, or have altogether ceased * d 

“ The sentence P ron °unced upon Gochall v. Boldero w « 
ammous judgment of the Exchequer Chamber last Dee i° 
the case of bait, v Th, bulla Undo* bifi " " 

m reported and commented upon in our number for the 9th 
December, 1854, (18 Jur., No. 9-35) his .it., ^ 

of the "other side of Westminster Hall i n ? api>roval 
Sir W P Wood V C in ’ and been Allowed by 

ease ,0 which ^ T? 

f. *** M yet reported) , the" lhete^of whtch”from 

then- great simplicity, afford perhaps a more conclusive test Ta 
refutatmn of the principle supposed to have been established w 
Gcrkall v. BoUm than was even done by the case hef 

***** Clwml,cr ' circumstances of the ease wejlhmt! 


<SL 

40 

1 y these t—Mr. Law, the plaintiff, had purchased a legacy of 
0000/., to which his son was entitled upon the contingency ot 
his living to complete thirty years. Being anxious to secure 
himself against the loss of the 3000/. by the death of his son 
before the time pointed out by the contingency, the plaintiff 
applied to the Indisputable Life Policy Company, attracted, no 
doubt, by the glowing words of promise contained in their pros¬ 
pectus, which proclaimed to the world that their policies were 
indefeasible and indisputable, and that no extent of error, mis¬ 
take, or omission would induce the company to repudiate pay¬ 
ment, the fact of issuing the policy being conclusive evidence of 
its validity. As if, too, this was not sufficient to remove all 
lurking doubt, the following significant paragraph was also con¬ 
tained in the prospectus :—“ Interest in policies.—A party hav¬ 
ing had an interest in the life assured shall not lose the benefit 
of the policy, although his interest shall have terminated before 
the death of the assured—framed as if to meet the very risk 
to which persons in the position of the plaintiff were undoubt¬ 
edly liable so long as Godsall v. Boldero remained law. The 
plaintiff seems to have stated his object fairly, and without any 
reserve: he was at first inclined to effect an assurance for the 
whole life, of bis son, but, at the suggestion of the secretary, 
limited his proposals to a policy for two years—a period a few 
months beyond the son’s thirtieth birtli-day, and sufficient to 
cover any uncertainty as to the actual day of his birth. The 
policy, which was for 2999/., was granted on the 9th April, 

1850, for two years. The son completed his thirtieth year on 
the 16th January, 1852, fulfilling the contingency imposed by 
the legacy, and, singularly enough, died six days afterwards, on 
the 22nd January. The 3000/. legacy was received by the 
father; and in due time, after the 9tli April, 1852, he applied to 
the company for payment of the 2999/. due upon the policy. 

To his no small surprise, however, he is informed that the “ in¬ 
disputable and indefeasible” document in his hand is disputed 
and that payment will not be made, as he has received that sum 
against the possible loss of which the policy was intended to 
secure him. The company, in fact, entrenching themselves 
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upon Godsall v. Boldero, tell the plaintiff that their contract 
with him is merely one of indemnity, and that if their rules are 
to be construed according to his view they would be rendered 
illegal. This somewhat tardy awakening to penitence in the 
company for their previous disregard, if not express repudiation, 
of the supreme authority of the Court of King’s Bench is met 
by a_suit in equity on the part of the plaintiff. We need not 
pause to explain the grounds of his proceeding in equity rather 
than by action at common law; it is sufficient to say they were 
considered adequate by Sir W. P. Wood, V. C., who made a 
decree in his favour. That learned judge, in the course of his 
Vl -'y a ble judgment, expressed his entire concurrence with the 
principles laid down by Parke, B., in the Exchequer Chamber. 
After adverting to the mistaken analogy to marine and fire 
assurance set up in Oochall v. Boldero** ith respect to life noli- 
cies, his Honor made the following observations :—“ The policy 
never refers to the cause or reason for effecting the assurance, 
the annual premiums being calculated by the company upon the 
value which they think ought to be paid in order to make the 
postponed payment, without reference to any other circumstance, 
whether of one event or of another event: that is a matter of 
entire indifference to the company—it i s no part of their 

tract; they have founded their calculation un<m i n 

i. .. , Al , -l uu tne probable 

duration of human life, and they get paid the full value of that 

calculation. On what principle, then, can it afterwards be said 
that because somebody else is good enough to satisfy the object 
which the party had in effecting the assurance, they should be 
released from the contract ?” And in reference to stat, 14 Geo 
3, c. 48 be observed further, that he could not fairly say that 
the eonfract was cither within the words or the spirit of the en 
aetment : netting Eke a fraud upon the statute had been attempt¬ 
ed by the plaintiff, whose conduct shewed perfect bona tides 
throughout the transaction : and further, the contract, and the 
contract alone, as between the parties, must be looked to : it 
not void in reference to public policy, nor ought the amount'b 
be received to he cut down by the operation of the statute 1 ° 
reason of the event upon which the legacy became payable ban 
pening some short time before the termination of the policy 


MINfSr^ 



ff Independently oft lie natural satisfaction felt at the defeat oi 
what we cannot hut consider a most unjust attempt on the part 
of the “ Indisputable” office to repudiate their own deliberate 
contract and the express terms of their prospectus, the judgment 
of Sir W. P. Wood, Y. C., will, we are convinced, meet with 
the unanimous approbation of the Profession, as a clear and 
distinct statement of the law as now settled, and giving the 
coup de grace, if such were needed, to that decision of Gods all 
v. Boldero which has so long burthened our text-books, and cast 
a slur upon the commercial policy of England, as expounded by 
our judges. Further comment upon the case would be unneces¬ 
sary, as we have so recently discussed the subject in our remarks 
upon Dalby v. The India and London Life Assurance Company. 
We will merely add, that it is matter of congratulation that 
both sides of Westminster Hall have boldly construed the act of 
Geo. 3 in an enlarged and liberal spirit, and no longer rendered 
necessary the interference of the Legislature for the purpose of 
amending that statute, in accordance with the ordinary practice 
of assurance offices and the present demands of society.” 

Annexed from the Jurist September 26th, 1857, are some 
remarks on statutory compensation. 

The applicability of compensation clauses in acts of Parlia¬ 
ment obtained by public companies, and in similar statutes, was 
discussed, and a general principle upon the subject laid down, in 
the case of Broadbent v. The Imperial Gas-liglit Company , (3 J llr< 
N. S., part 1, p. 221; 26 L. J., Ch., 276). The question before 
the Court was, whether an injunction should be granted to re¬ 
strain the defendants from making gas in a maimer injurious to 
the garden of the plaintiff, who was a market gardener in 
Fulham. This depended in some respects upon the answer to 
another question, viz. whether the plaintiff could obtain redress 
under the compensation clause, (sect. 68 of the Lands Claus s 
Act), which was incorporated in the special act of the Gas Com 
pany, because if he could it was unnecessary for the Court 1 > 
interfere hy injunction. Upon appeal to the Lord Chancellor 
from an order of Sir W. P. Wood, V. C., grantinc f u '• • 
tun, the attendance of Crompton and Willes, JJ, ; wag re(peste( i 
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for the purpose of a construction being put upon such compen¬ 
sation clause. It appeared that the company had been establish¬ 
ed for many years, and the plaintiff took his garden on lease in 
1832. Until the year 1851 the company had manufactured 
their gas in a retort-house which was situated about 240 feet 
from the garden; but in that year they built a new retort-house 
much nearer to the garden, and manufactured gas to a much 
larger extent, and so as to be injurious to the garden. An action 
having been brought for such injury, and having been referred, 
an award was made in favor of the plaintiff, for the damage he 
had sustained up to the year 1854. In 1856 the company began 
still further to add to their works, and to incrpase the evil to the 
plaintiff, which had previously existed. It was under these cir¬ 
cumstances the injunction was sought. Upon the main question 
the two common-law judges were of opinion, which was con¬ 
firmed by that of the Lord Chancellor, that this was not an 
injury for which compensation could be claimed by the plaintiff 
as one whose land was “ injuriously affected by the execution of 
the works” of the company. The broad principle upon which 
the judgment proceeded was, that the 6Sth section applies only 
where compensation is sought for the consequences of works 
executed by authority of the act of Parliament, and therefore 
which would be altogether unredressed, were not statutory com¬ 
pensation given. In such a case the act of Parliament would of 
itself be a defence to an action or indictment; but this would 
not be so in respect of a wrongful act unauthorised by the sta¬ 
tute, for which, therefore, the common-law remedies are still open. 
Thus, for an injury caused by reason of the execution of works 
authorised hy the statute, when properly done, compensation must 
be sought under the statute; if, however, they are negligently or 
improperly executed, so as to cause damage to other persons, an 
action or indictment will lie; so, where the acts done are not 
authorised by the act of Parliament. If the acts done, however, 
are authorised by the act of Parliament, and properly done but 
do not come within the expression “ works executed ” there ' 
no remedy either by statute or at common law, the public benefit 
in such case, being considered sufficient compensation X u ^ 
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instance before the Court it was held, that the injury—that it? 
to say, making the gas so near the garden as to injure it—was 
not authorised by the act, and was not by reason of a “ work 
executed” by the company; and further, that in this ease a clear 
remedy was reserved independently of the compensation clause; as, 
by the 29th section of the Gasworks Clauses Act, 10 & 11 Viet, 
e. 15, also incorporated, it is enacted, that "nothing in this or 
the special act contained shall prevent the undertakers from 
being liable to an indictment fo-r nuisance, or to any other legal 
proceeding to which they may be liable in consequence of mak¬ 
ing or supplying gas” The following extracts from the judg¬ 
ment of the two common-law judges will further illustrate the 
above views, and shew clearly the nature of the decision :— 
" We are of opinion,” they said, "that no compensation is given 
by the 6Stb section, or, generally speaking, by any compensa¬ 
tion clause, m matters not made lawful, but which, notwith¬ 
standing the statute containing or incorporating the compensation 
clause, remain wrongful acts, for which the remedy by action is 
not taken away. We consider it to be an universal rule , appli¬ 
cable to this class of statutes y that statutory compensation is given 
only for acts authorised by the statute; in effect taking away the 
right of action of the person injured\ .All the acts, taken to¬ 

gether, will read thus—that the company may make such works 


as are necessary for the lighting of the specified districts; that 

the company shall have no privilege or exemption from liability 

for anything they may do in making or supplying gas; and in 

respect of any injury caused by erecting their permanent works 

compensation may be obtained, under the GSth section^ as for a 

matter rendered lawful; but that for damage caused by making 

or supplying gas to an extent injurious to the public or to indi & 

viduals, and therefore unauthorised by the act, the reined 1 \\ 

be by indictment or by action.The injury hx question could 

not be said to- have resulted from the execution of the wo k: 

within the meaning of these words in the section. The '* 

rion f the works' seems to us more properly to apply t 0 ° S 

s traction of the manufactory than to the use of it f, \ C ° n " 

day fertile purpose of making or supplying- p»no T n l ° m * ^ 

o Li j b.;6ASw If an attempt 
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were made to apply the GSth section to the damage, present 
and future, it would he met by the impossibility of ascertaining 

at once the amount of the future damage.On the part of 

the defendants, the eases upon the construction of railway acts 
were referred to as favourable to their argument. We, however, 
take a different view of their effect. We are not aware of any 
decided case in which a railway company, properly executing the 
powers expressly or impliedly conferred upon them by the special 
act, oilier than and after the making of the permanent works, 
has been held liable to make statutory compensation under sect. 
t)8. We are aware that such compensation has been given by 
juries, but we are not aware that that course has been sanction¬ 
ed by any Court in Westminster Hall. The eases relating to 
railways seem to us to establish that compensation is given in 
respect of the calculable damage caused, or to be caused, in or 
by the execution of the permanent works of the company autho¬ 
rised by the statute; for instance, obstructing ways or injuring 
lights. The cpiestion as to when future damage may be assessed 
is discussed in the judgment ol Parke, B., in Lee v. Milner , 
(2 M. & W. 824). It is also established, that an injurious act, 
authorised by statute, and done by the company negligently, in 
abuse of their statutory powers, is the proper subject of an action 
and that an act other than the erection ot the permanent works, 
if properly done by the company in pursuance of the statute, 
whatever damage it may cause, is considered sufficiently com¬ 
pensated for by the public benefit expected to follow, and is 
neither a subject of action nor of compensation. Some of these 
points were considered in a recent case of Lawrence v. The Great 
Northern Railway Company , (16 Q. B. 248).” And with refer¬ 
ence to" this part of the judgment the Lord Chancellor said 
“The learned judges came to the conclusion that the 68th sec¬ 
tion of the Lands Clauses Consolidation Act did not apply, for 
that; Act only gave compensation in cases where the company 
incorporated was doing an act authorised by the private act lnit 
which nevertheless caused damage to an individual; as f ov 
instance, if they were to build a retort-house where they woi" 
authorised, and wholly blocked up the light of my house that 
h 2 



would have been an act authorised by the section for the making; 
and supplying of gas, and it would have been an act as to which 
but for that clause, there would have been no redress.” 

Therefore, as a general rule, when we have to inquire whether 
the compensation clause applies, we should consider first whether 
the act complained of was done in execution of the works of the 
company, and if so, whether they were works authorised by the 
act. If they were, compensation may be sought under the sec¬ 
tion. If/however, the injury was caused by the improper or 
negligent execution of such works, or if they were not authoris¬ 
ed by the statute, the remedy is by indictment or action. If the 
injury was not by reason of works executed, but of acts autho¬ 
rised by the statute, there is no remedy either by statute or at 
common law. 

Another case illustrating the same principles is Stainton v. 
Woolnjch, (3 Jur., N. S., part 1, p. 257; 26 L. J., Ch, 300). 
There the injury was caused by the execution of works authoris¬ 
ed by the statute; an injunction was refused, and the -plain¬ 
tiff wa s left to seek statutory compensation. No doubt it 
may well happen that in this, as in many other cases, of 
which the experience of persons connected with public works, 
such as railways and canals, or the like, may furnish many 
instances, the sums awarded by a jury may not be a real com¬ 
pensation for the injury done. A jury, like some of the neigh¬ 
bours, who call this ‘Stamfords folly/* may be unable to appre¬ 
ciate the pleasure enjoyed by the plaintiff in this ornamental 
water. But this is an evil inseparable from these cases. The 
Legislature have thought fit to enact that individual rights, in 


* The plaintiffs testator, Mr. Stainton, at an expense of 20G0Z. and up¬ 
wards, taking advantage of a spring of water in one of l,i s fields, formed 
an ornamental pond, and conducted the stream through his grounds by a 
rivulet extending about three-quarters of a mile; it was also made to supply 
the house, and to flow through the flower-garden near the house into some 
ornamental ponds. His neighbours gave to his works the name of “ Stain- 
totfs folly,” and the Board of Works made a mam sewer, and the District 
Board of Works made a sewer into the main sewer, so as to divert the 
spring and drain the ponds. 
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other cases held so sacred, are in this case to he sacrificed for the 
public benefit, and has conceded to juries the power and duty to 
give such compensation as they shall consider to be fair and just 
to the owner for the loss he sustains—not a mere pecuniary loss, 
but taking into account the loss of pleasure and profit derived 
from it, even if it be to a considerable extent fanciful, and such 
as few others could sympathise with.” 

The annexed judgment will show the principles upon which 
damages nominal or substantial are given and may be usefully 
cited, in similar cases. This judgment is taken from the Jurist, 
November 29, 185G, p. 1123, N. S. 

The judgment of the Court; consisting of Pollock, C. B., 
Aldereon, Martin, and Watson, BB.; was now delivered by 

Pollock, C. B.—We are of opinion that this rule must be 
refused. The action is brought to recover damages for breach 
of contract. The case of contract to marry has always been 
considered as a sort of exception to the rule regulating actions 
of contract; for in it the jury, when assessing damages, may 
take into account not merely the loss of an establishment in life, 
but to a certain extent also the injury done to the feelings of the 
party caused by the breach of the contract. But generally 
speaking the rule about damages is this—in the case of a wrong, 
the damages are entirely for the jury, and they are at liberty to 
take into consideration the injury to the party's feelings, and 
the pain he has experienced, if the case were one of violence or 
f assault. And many topics and many elements of damage arise 

in an action for tort or wrong of any kind, which certainly have 
no place whatever in an ordinary action of contract. Where 
you seek to recover damages for a breach of contract, it must be 
damages which are appreciable, and capable of being estimated, 
and all damages that are incapable of being either appre¬ 
ciated or estimated, the Couit does not consider a fit subject for 
a jury to give in that form of action. At the trial of the pre¬ 
sent case, Mr. Wilde was invited to state what specific and special 
damage he claimed. My Brother Martin at the trial was very 
anxious on the subject, and said, “ If you will state to me what 
I am to put to the jury, I will put it to them, if I think it is fit 
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to be put/* Mr. Wilde’s reply was, “No; I ask for general 
damages for the breach of contract.” So, when Mr. Wilde 
made the present motion before us, we also said, “ Tell us the 
specific damage that you say the plaintiff is entitled to recover 
more than the jury have awarded.” “ No,” he said, “ I decline 
to do that; what I claim is general damages; as every man 
must be entitled to some damage for a breach of contract.” No 
doubt he is; at all events he is entitled to nominal damages, and 
he is entitled to such other damage of a pecuniary kind as he 
can shew he has really sustained. Mr. Wilde insists on it that 
he is at least entitled to some general damages, which are to be 
left to the jury to assess, almost according to their caprice, or at 
least according to the view they may take of the whole matter. 
Now, although there is no doubt that cases of this description 
are to be decided with reference to the peculiar circumstances 
that belong to each, still it may be laid down that generally no 
damages can be recovered ordinarily, i. e. generally, in an action 
of contract, that are not capable of being specifically stated, 
proved, and appreciated. We are, therefore, of opinion that the 
rule laid down by my Brother Martin at the trial of this cause 
was the correct view, that the plaintiff was entitled to recover 
what damages in the ordinary course of things resulted from the 
breach of contract, but that it was not matter to be left to the 
jury to say how much they would award for a mere disappoint¬ 
ment arising out of non-performance of the contract. Unless 
the damage or mischief complained of was the fair and natural 
result of the breach of contract, he is not entitled to recover it. 
There will, therefore, be no rule. Rule refused. Jurist, Novem¬ 
ber 24th, 1856. 

The plaintiff took out a patent for “improvement in the 
manufacture of candles, and in apparatus for applying light.” 
In his specification he claimed first, the mode of manufacturing 
candles by the application of peculiarly formed plaited wicks*; 
secondly, the mode of manufacturing candles by the application 
of two or more plaited wicks so disposed that the ends always 
turned outwards; and thirdly, the mode of applying lenses to 
lamps in order to concentrate or conduct a portion or portions of 
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the rays of light to a distance; the plaintiff afterwards entered 
a disclaimer as to the first and third parts of his invention, and 
he sued the defendant for an infringement of the second part. 
At the trial the plaintiff produced a candle purchased of the 
defendant, the wicks of which were so plaited that the ends 
always turned outwards :—Held, that the patent was not for the 
candle itself, hut for the mode of manufacturing it, and that the 
mere production of a candle made by the defendant was no 
evidence of an infringement of the plaintiff’s patent. Palmer 
v. Wagstaff, 9 Excli. 494; 23 L. J., Excli., 217 .—Digest, Jurist. 

In an action for a libel it is no justification that the libellous 
matter was previously published by a third person, and that the 
defendant at the time ot his publication, disclosed the name of 
that person, and believed all the statements contained in the 
libel to be true. Tidman v. Ainslie , 10 Excli. G3, — Id. 

Specific performance is not of course because there is a con¬ 
tract, but a relief in the nature of indulgence peculiar to the 
jurisdiction of equity. Cox v. Middleton, 2 Drew. 209 ; 23 L. 
J., Chanc., G18 —Id. 

Where the authority of an agent employed to sell on commis¬ 
sion is revoked by the principal before a sale has been effected, 
the right of the agent to remuneration for what he has done in 
endeavouring to effect a sale depends on the terms on which he 
was employed. Simpson v. Lonib, 17 C. B. 603; 2 Jur., N. S., 
91; 25 L. J., C. P., 113,— Idem. 

> The plaintiffs, who were clerical agents, were employed by the 

defendant to sell an advowson, upon the terms that they should 
be paid commission at the rate of 5 1. per cent, upon the purchase- 
money when the contract was completed. As the purchase- 
money was likely to be large, the plaintiffs agreed to forego a 
claim of three guineas which they ordinarily made for entering 
such property on their books, and for the trouble of answering 
inquiries respecting it. The defendant having afterwards sold 
the advowson himself, and revoked the plaintiffs authority to 
sell,—Held, that the plaintiffs were not entitled to recover any¬ 
thing, as they had not effected the kale, and there was no evi¬ 
dence of their having done more than was ordinarily covered 
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ljy the charge of three guineas, which they had agreed to 
forego. — Id. 

Reversionary Interests and Injuries toI \—To entitle a reversioner 
to maintain an action for a nuisance, whereby his reversion is 
injured, the injury must he shewn to he of such a permanent 
nature as to affect the reversionary interest. Mumford v. Oxford, 
Worcester, and Wolverhampton Railway Company , 1 H. & N. 34; 
25 L. J., Excli., 265,— Digest, Jurist< 

Therefore the landlord of a house cannot maintain such an 
action for alleged injury to his reversion, by reason of the noise 
made by the defendant hammering in adjoining premises during 
the tenancy, although less rent was paid by the tenant in conse¬ 
quence of such noise.— Id. 

In an action by a reversioner for the removal of the caves 
from his house, and the erection of a building with eaves and 
a gutter overhanging his wall, evidence of diminution of the 
saleable value of the plaintiff’s premises, in consequence of the 
nuisance, was rejected; and, it appearing that the cost of replac¬ 
ing the tiles which bad been removed would not exceed 30,?. ; 
and the defendant having paid 40s. into court on account thereof 
the jury were directed to find for the defendant, if they thought 
the sum paid in was sufficient to cover the actual damages sus¬ 
tained by the plaintiff:—Held, that the evidence tendered was 
properly rejected, and the direction right, the tine measuie of 
damages being, in such a case, not the diminution in the sale¬ 
able value, although the nuisance might be of a permanent 
character, but such damages as the jury might think sufficient 
to compel the defendant to abate the nuisance. Battishill v. 
Reed, 18 C. 31. 690; 25 It. J., C. V., 290 Digest, Jurist. 
ROLLS COURT. 

Ridley v. Tiplady.— Jan. 2o and 27, 1857. 

Practice _15 fy lb Viet. e. 80, ss. 7, 8, 9 Neglect of solici¬ 

tor—Costs. 

A solicitor having exhibited gross neglect m not carrying out a 
decree of the Court, he was ordered to pay the costs of the Mas¬ 
ter's report, together with the costs of the application and order 
consequent thereon. 
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This was a motion on behalf of the plaintiff, praying that the 
account of what was due to the plaintiff on the security of the 
deposit of the title deeds of certain premises situate at Hio'h 
Conside, directed to be taken by the decree made on the hearing 
of the cause, dated the 10th December, 1851, might be continu¬ 
ed, and that the said premises situate at High Conside aforesaid 
might be sold, and the purchase money be paid to the credit of 
this cause; and that Mr. W., the former solicitor of the said 
plaintiff, might be directed to pay to the plaintiff the costs which 
had been occasioned by the neglect of the said Mr. W. to carry 
on the suit, and the costs of the report of the Master, dated the 
13th December, 1854, and of the present motion, consequent 
thereon. Master Tinney, to whom this cause was referred, by 
hi$ report dated the 13th December, 1854, reported, that in pur¬ 
suance of the order made upon further directions, dated the 14th 
July, 1852, whereby it was ordered that the said premises at 
High Conside should be sold, with his approbation, to the best 
purchaser or purchasers that could be obtained for the same, and 
in pursuance of the 15 & 16 Viet. c. 80, ss. 7, 8, 9, he had 
caused the parties to be summoned to attend him upon the 2nd 
November, 1852, to take directions for the prosecution of the 
said order: that in consequence of the defendant not attending 
upon that day, he directed the same to stand over to the 9th 
November, and that having been attended on the last-mentioned 
day, he directed the defendant within ten days to produce and 
leave at his office all deeds and writings in his custody or power 
relating to the aforesaid estate and premises; and that such 
deeds and writings not having been brought in as directed, the 
plaintiff Jook out a further warrant for the defendant to brino> 
them in : that he was attended upon such warrant on the 20th 
November, 1852, when it was adjourned by consent to the 21th 
November, 1852 : that the said defendant not appearing on the 
said last-mentioned day, he certified the default of the defendant 
by his certificate dated that day : that the defendant left the said 
deeds and writings at his office upon the 1th December, 185*> 
and that on the 28th January, 1853, leave was given to the said 
plaintiff to inspect and take copies of such deeds and writings • 
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that no proceedings having been since taken by either of the 
parties, he caused the said parties to be summoned to attend 
before him on the 11th May, 1854, to take directions for the 
prosecution of the said order, but that neither party attended 
upon such summons : that he caused the said parties to be again 
summoned to attend him on the 29th November, 1854, but that 
neither party attended on such last-mentioned day: that he was 
therefore unable further to prosecute the said order, and fixed 
six weeks from the date of his report as the time within which 
the same was to be brought before the Court. The plaintilf, 
John Ridley, by his affidavit, said that in the year 1S50 he em¬ 
ployed Mr. Stainthorpe, of Northumberland, to act- as his solici¬ 
tor in the present matter, and that he employed Mr. W. as his 
ao-ent: that upon the death of Mr. Stainthorpe, in 1851, he em¬ 
ployed and retained Mr. W. as his solicitor. The affidavit of 
Ralph Ridley, son of the plaintiff, stated that he had had seve¬ 
ral interviews with Mr. W. on the subject of the suit, and had 
urged him to carry into effect the order made for the sale of the 
estate; and that particularly on or about the 10th May, 1S53, 
lie' called upon him, and complained of the delay which had 
taken place : that upon the 14th of the same month he again 
called upon him/when he promised to attend before the Master 
to have the sale accomplished * that after communications made 
with the said Mr. W., he called upon him in the month of Janu¬ 
ary, 1854, to ascertain the cause of the delay, and that he then 
informed him that the Master refused to allow the property to 
be sold before March, as it would then sell better; and that he 
then urged him to expedite the sale as much as possible, which 
he promised to do, but that he took no steps to effect the said 
sale in the said month of March : that having received no an- 
swer to a communication dated the 12th July, 18l>4, asking for 
explanations why the sale was not effected, the plaintiff's present 
solicitor was directed to see Mr. IV., and ascertain the cause of 
the delay, and urge on the suit. The plaintiff s present solicitor’s 
affidavit stated, that in pursuance of the instructions which he 
had received, he saw Mr. W. several times in the month of July, 
1854, and inquired as to the cause of the delay in carrying out 
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the order of the Court, when he was informed by him that the 
said sale had been delayed at the request of the plaintiff and his 
sons; but that, as they had made up their minds to sell, he 
would proceed to sell as soon as possible : that he urged him to 
take the necessary steps at once, which he agreed to do, but that 
he afterwards saw him in the months of August, October, and 
November, and ascertained that nothing h^d been done. The 
plaintiff and his two sons positively denied that they had on any 
occasion whatever expressed a wish that the said sale should be 
delayed, but, on the contrary, had always urged the said Mr. 
W. not to delay the sale for a single day. They further denied 
that he had ever refused to proceed, but, on the contrary, had 
* always promised to do so as quickly as possible; or that he had 

ever applied to them for any money to carry on the said suit, as 
they would have supplied him with the necessary funds for that 
purpose. They stated that the property in question had very 
much deteriorated in value in consequence of the delay, and that 
their interests were materially prejudiced thereby. 

Sir J. Romilly, M. R., said that it was a case of very gross 
negligence. The proceedings had been diligently carried on up 
to° January, 1853, since which time nothing had been done, al¬ 
though Mr. W. had been pressed by the plaintiff to proceed. 
The excuse given was, that there was a balance due to Mr. W. 
from his principal; but his clients were not to suffer on that 
account. He had never complained of want of funds to proceed 
with the suit, hut, ou the contrary, had always promised to go 
on. This, however, he neglected to do, although continually 
pressed to proceed both hy the plaintiff and by the Master. 
Mr. W. must accordingly pay the costs of the Master’s report, 
the costs of the present application and the costs of the order to 
be made hereon. His Honor directed that the decree in the 
cause should be prosecuted before him in chambers, instead of 
before the Master. 

The above case of Ridley v. Mlady taken from the Jurist for 
March 1855, will show how professional parties are liable for loss 
arising to their clients from laches, 
i 2 
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A large group of cases, are in connection with covenants 
of service. The remarks on that subject are taken from the 
Jurist of May 26, 1855. Cases may constantly arise referri- 
ble to the principles embodied in the different cases therein 
recited. 

The opinions of the majority of the judges, and the judgment 
of the House of Lords, in Eminent v. Elclerion, (4 H. L. C. 624), 
confirming the judgment of the Court of Exchequer Chamber in 
EUerton v. Bmrnens (6 C. B. 160) notwithstanding the cases of 
Aspedin v. Austin (5 Q. B. 671) and Dunn v. Sayles, (Id. 685), 
may be considered as having finally settled, that an agreement 
between A. and B., that A. will serve B. for a term, and in 
consideration thereof B. will pay a salary for such service, will, 
in the absence of any stipulation clearly indicating a contrary 
intention, raise an implied contract on the part of B. that he will 
allow A. to continue in the service until the end of the term, in 
order that the stipulated reward may be earned, and not a mere 
agreement to pay the salary at the end of the term. B. is not 
bound to find actual work or employment for A., but he is bound 
to allow the relation of master and servant, or employer and 
employed, to continue during the term, subject of course, to his 
right to dismiss A. for misconduct. And the distinction between 
an agreement to employ or to engage the services of a person in 
the sense before mentioned, for a given term, and then to pay 
for such services at the end of the term, and an agreement simply 
to pay a given sum for services at the end of a eeitain term, is 
most* important in its consequences. In the former case the 
person employed has an immediate remedy, the moment he is 
dismissed without lawful cause, for a breach of the contract to 
employ, and will recover compensation in damages for such 
breach, which may be less than the stipulated wages payable at 
the end of the term, if it happens that he has the opportunity 
of employing his time beneficially in another way, and the em¬ 
ployer is not then bound to pay the whole sum agreed upon. 
But if the agreement be that the person employed is to be paid 
a certain sum for his services at a certain time, provided he 
serves or is ready to serve, there being no contract to employ 
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during: the term, he can only maintain an action, after that time 
lias arrived, for non-payment, and then is entitled to recover the 
full amount, though his loss may be much less. And convenience 
is decidedly in favour of construing such agreements to be con¬ 
tracts to employ, as well as for the payment of wages. The 
question in the construction of these, as in all other contracts, is, 
what was the intention of the contracting parties; but the 
decision in Eminem v. Biderton, shews that the strong leaning of 
the judges is, on grounds of policy and convenience, to hold all 
contracts for service on the one part, and for the payment of 
wages on the other, for a specified time, to be contracts on the 
part of the employer to maintain the relation of employer and 
employed during the term, (though he is not bound to supply 
work,) and not merely to pay the wages, unless there be some 
stipulation in the contract, or circumstance connected therewith, 
clearly and distinctly shewing a contrary intention on the part 
of the contracting parties. Elderton v. Emmens was an action 
by an attorney against a company on an agreement between them 
which, stripped of the difficulties which arose from the form of 
the pleadings, was, in substance, “ that from a certain day the 
plaintiff, as attorney of the company, should receive a salary of 
100/. a year in lieu of rendering an annual bill, for general busi¬ 
ness transacted by him for the company, and should, for such 
salary, advise and act for the company on all occasions and in all 
matters connected with the company, (the prosecuting, &c. of 
suits, and some other matters, for which he was to be paid the 
regular charges, excepted); and that, in consideration that the 
plaintiff would advise and act for the company in the manner 
and on theherms aforesaid, the company promised to pay him 
the salary of 100/. a year;” and the plaintiff alleged, as a breach 
of this agreement, that before the expiration of one year, the 
company wrongfully dismissed him from their employment' and 
refused to employ him as such attorney of the company, and to 
pay him the said salary. The Court of Exchequer Chamber, and 
afterwards the House of Lords, held, that the “ refusal to employ,” 
as here alleged, in the breach, must be taken to mean, not a 
refusal to find actual work for the plaintiff, but, after verdict at 
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least, in the sense which would support the declaration, viz. a 
refusal to allow the plaintiff to continue in their service as their 
attorney—a refusal to continue the relation of employer and 
employed; and that the agreement shewed a contract by the 
company, not merely to pay the plaintiff his salary at the end of 
the year, but to continue him in their service as their attorney 
for one year at least, though they were not bound to find work 
for him; and that therefore he was entitled to sue the company 
immediately on his dismissal for the damages he thereby sustain¬ 
ed, and was not bound to wait until the end of the year, and 
then sue for his year’s salary;—and the majority of the judges 
commented strongly on the great inconvenience that would arise 
from a contrary construction of the contract; for if the only 
remedy was by action for the salary, the party employed could 
enter into no inconsistent employment, but must remain idle 
during the term; for if he acted otherwise he could recover 
nothing, because he would not have continued ready to serve 
until the salary became due. Indeed, it is still an open question 
whether a person who has engaged to serve for a certain time at 
a certain wages, and who is wrongfully turned away by his 
master before that time has expired, is at liberty to elect to treat 
the dismissal as no dismissal at all, and to demand at the expira¬ 
tion of the term for which he was hired the whole of his stipu¬ 
lated wages, on the ground that his readiness to serve is equiva¬ 
lent in law to actual service. Mr. Smith, in his notes to Cutter 
v. Powell , (2 Smith’s L. C. 19, 20), states the result of the 
authorities to be, that a clerk, agent, or servant has his election 
of three remedies First, he may bring a special action for his 
master’s breach of contract in dismissing him, and this remedy 
he may pursue immediately. (Pagani v. Gandolpki, 2 Car. & P. 
370). Secondly, he may treat the contract as rescinded, and 
may immediately sue on a quantum meruit for the work actually 
performed; (Blanche v. Colburn , 8 Bing. 14); but in that case, as 
he sues on an implied contract arising out of actual services, he 
can only recover for the time he has actually served. (And see 
Fcv'jrtcjs v. Tisdal, 1 Exeh . 295 ; 11 Jur. 977, accordante). Third¬ 
ly, he may wait until the termination of the period for which he 
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was hired, and may then ^perhaps sue for his whole wages in 
indebitatus assumpsit, relying on the doctrine of constructive 
service. ( Gandell v. Bontigny, 4 Camp. 375 ; Collins v. Price, 
5 Bing. 132; vide tamen the observations of the judges in Smith 
v. Hayward , 7 Ad. & El. 541). As observed by Crompton, J., 
(4 H. L. C. 646), (( It is clear, since the case of Feivings v. Tisdal 
that this last remedy cannot be maintained in the shape of inde¬ 
bitatus assumpsit, for the simple reason that the allegation of 
the defendant being indebted for work done, is untrue. But the 
question is still left undecided, how far a special action of debt, 
averring a contract to pay, a continuing readiness to serve, and 
a dismissal from service on the part of the master, might not be 
*\ maintained. And in p. 644 the learned judge, commenting on 

the inconveniences of allowing such an action, says, “ It would 
be much to be lamented if a servant or agent who was dismissed 
should be able to say, ' I could easily get another situation as 
good, or better, but I will not do so, and instead of claiming the 
real damage I have sustained by the inconvenience and tempor¬ 
ary loss of situation, I will bring an action for every instalment 
of salary till the contemplated period has elapsed.” And Parke, 
B., in the judgment in the Exchequer Chamber, (6 C. B. 187), 
^ said, “ If it be held that such a contract as this is for service 

and pay respectively, aqd that although the employer has deter¬ 
mined the relation by an illegal dismissal, the employed may 
entitle himself to the wages for the whole time by being ready 
to serve, a doctrine would be sanctioned that would be of 
pernicious consequence, as in the case of a business being dis¬ 
continued, or a dismissal for misconduct without legal proof.” 
(And see the observations of Erie, Jin Beckham v. Brake 2 
H. L. C. 606.) 

There are two cases (Aspdin v. Austin , 5 Q. B. 671, and Bunn 
v. Sayles, Id. 6S5) cited in Emmens v. Elder ton, which were 
questioned,* but not distinctly overruled. It is, however, diffi¬ 
cult to reconcile them with the principle of that decision, 
Parke, B., indeed, in delivering the judgment of the Court of 


* Sec the opinions of Erie and Crompton, JJ. 
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Error, (0 C. B. 1S7), and in his opinion before the House of 
Lords, (4 H. L. C. 669, 670), held that Asjpdin v. Austin and 
Dunn v, Sayles were clearly distinguishable from the case then 
before the Court: the former on the ground, that if the Court 
had there held that the defendant had contracted to continue to 
employ the plaintiff for the term of three years, the defendant 
would have been obliged, at however great a loss, to continue 
his business for that time ; and the latter upon a similar ground 
and also that in the indenture sued upon in that case the words 
C( it is agreed,” which would make the stipulation the agreement 
of both parties, were wanting. It is at least questionable whe¬ 
ther the distinctions taken by the learned baron are satisfactory. 
In Aspdin v. Austin , by an agreement between the plaintiff and 
the defendant, the plaintiff agreed to manufacture for the defend¬ 
ant cement of a certain quality; and the defendant, on condi¬ 
tion of the plaintiff performing such engagement, promised to 
pay him U. weekly during the first two years following the date 
of the agreement, and 5 1. weekly during the third year, and also 
to take him into partnership as a manufacturer of cement at 
the end of the term; and the breach assigned was, that the 
defendant refused to permit the plaintiff to continue in the service 
of the defendant during the three years. The Court held that 
the agreement did not raise an implied promise that the defend¬ 
ant would continue the plaintiff in his service during the three 
years, or any part thereof; though the defendant was bound by 
the express words to pay the plaintiff the stipulated wages during 
that period, if the plaintiff served, or was ready to serve, accord¬ 
ing to his contract. And Lord Denman, in delivering the 
judgment of the Court, said, “The breach here assigned by the 
plaintiff assumes that the defendant, at however great loss to 
himself, was bound to continue his business for three years; but 
the defendant has not covenanted to do so; he has covenanted 
only to pay weekly sums for three yeais to the plaintiff on condi¬ 
tion of his performing what on his part he has made a condition 
precedent; and the plaintiff will be entitled to recover those 
sums, whether he performs that or not, so long as he is ready, 
and willing, and offers to perform it, and is prevented only by 
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the defendant from doing it. This, then, is the safe rule for 
determining the rights of these parties between each other, and 
no injustice follows to the plaintiff. If lie should assign a breach 
in the non-payment of the weekly sums, it would be no answer 
for the defendant to say that he had discontinued the business 
and dismissed the plaintiff; the reply would be, that he might 
indeed, if he pleased, do both, but that he was still bound to 
make the payment which he had expressly covenanted to make.” 
It is submitted, that it is scarcely correct to say that the breach 
in this case assumed, that by the agreement, the defendant hound 
or obliged himself to carry on his business for three years; for if 
the defendant at any time abandoned his business, he would not 
t be liable to be sued by the plaintiff in terms, for such abandon¬ 

ment; the only effect of such a course would be, to render him 
liable to an action by the plaintiff, for refusing to continue him 
in the service, and the measure of damages which the plaintiff 
would recover would be the loss which he sustained by his 
dismissal. It is true, that if the defendant ceased to carry on 
the business, he could not perform his contract, to employ the 
plaintiff in that business; but, as observed by Lord Denman, 
(5 Q. B. 683), “it would be an extension of the principle of 
r Sampson v. Easterly, (6 Bing. 644), Salloun v. Houston , (1 Bin<”. 

433), and other cases cited in the argument, to hold, that where 
parties have expressly covenanted to perform certain acts, they 
must be held to have impliedly covenanted, for every act con¬ 
venient or even necessary for the perfect performance of their 
express covenants.” And the covenant by the defendant to carry 
on the business, would seem to be in its nature more extensive 
than a mere covenant to employ the plaintiff in the business 
though as between the plaintiff and the defendant the damages 
arising from a breach of either covenant would be the same. 
But even assuming that if the Court had construed the agree¬ 
ment, as amounting to a covenant to employ, such a construction 
must necessarily have raised an implied contract to continue the 
business, it is difficult to see how that, could afford any ground 
for presuming an intention on the part of the defendant to cove¬ 
nant only for the payment of wages, and not to employ ; for if 
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the defendant must be taken to have known that the effect of 
covenanting to employ iu the particular business of three years, 
would be to raise an implied contract, to carry on the business, 
he must be presumed to be also cognisant of the consequences oi 
a breach of his covenants. Now, as between the contracting 
parties in an agreement for the plaintiff to serve and the defend¬ 
ant to employ and pay wages, whether the plaintiff sued for a 
breach of the contract to employ, or on the implied covenant to^ 
carry on the business, the damage sustained by the plaintiff 
would be precisely the same, the only loss sustained by the plain¬ 
tiff by the abandonment of the business, being the loss of Ins 
employment. As, therefore, in such an agreement, the injuiy 
to the defendant, in case of a breach of the supposed implied 
covenant to carry on the business, would not exceed the injury 
which he would sustain from the breach of the covenant to em¬ 
ploy, there does not appear to be any sufficient reason for saying 
that the circumstance, that an implied covenant to carry on the 
business negatives an intention to enter into a contract to 
continue the plaintiff in the defendant’s service, any more 
than the implication of a contract, simply to employ would do. 
For a breach of either of these covenants, all that the plaintiff 
could obtain would be damages for his dismissal; and whether 
that dismissal was caused by the defendant giving up his busi¬ 
ness, or by any other cause, the damages would be the same; 
and these damages, in the great majority of cases at least, must 
be less than the salary, which according to the doctrine laid 
down in Aspdm v. Austin, the plaintiff might sue for from time 
to time until the end of the term. The inconvenience and hard¬ 
ship to the master is increased instead ol diminished by compell¬ 
ing him, in the event of his giving up his business, to pay his 
workmen the full amount of salary for the period of their engage¬ 
ments, instead of the smaller amount, which in most cases would 
compensate them for the loss sustained by their dismissal. The 
inconvenience to the public, and to the servant himself, arising 
out of such a doctrine, has been already pointed out in the pas¬ 
sages cited from the judgment ol the Exchequer Chamber in 
Eldaion v. Emmens, and the observations ol. Erie and Crompton, 
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JJ., in the House of Lords. Dunn v. Sayles was decided upon 
precisely the same ground as Aspdin v. Austin, and for the same 
reasons as those above urged it is submitted that it must be con- 
sidered as substantially overruled by, and not distinguishable 
from, Emmens v. Elderton. With respect to the other ground on 
which this case was distinguished by Parke, B., viz. the omission 
of the words “ it is agreed,” it must be remarked, that in Emmens 
v. Elderton those words were no doubt most important, for the 
a^ 1 cement was simply that the plaintiff should receive and 
accept a salary of 1004 a year; and without the words, “it is 
agree between the plaintifF and the defendant that” &e., there 
would have been no covenant by the defendant even to pay the 
salary, from which alone the covenant to continue the plaintiff 
in the service, so as to enable him to earn the salary, could be 
implied; but in Dunn v. Sayles there was an express covenant by 
the defendant to pay the plaintiff wages, and it is from the 
covenant to pay wages for services, that, according to Emmens 
v. Elderton, the implied covenant by the employer to continue 
the employed in the service arises. Parke B., in his opinion in 
the House of Lords, (4 II. L. C. 667), himself says, “ I think 
that there is clearly implied, on the part of the person who con¬ 
tracts to pay a salary for services for a term, a contract to per¬ 
mit those services to be performed, in order that the stipulated 
reward may be earned, besides an agreement to pay the salary 
at the end of the term. In Sykes v. Dixon, (9 Ad. & El 693) 
there being only an agreement by A. to serve B. for twelve 
months, without any contract by B. to employ A, the Court 
held the agreement void for want of mutuality; but in that ca-'e 
there was no contract by B. to pay wages for the service, from 
which a covenant to employ could be implied. The recent 
of Reg. v. Welch (22 L, J., M. C, 145) decides that where, Tnl 
contract to serve for a term, the wages to be paid to the servant 
for such service are not a fixed sum, but are to be measured by 
the amount of work done, the fact that the wages are so made 
dependent on the work done, raises an implied obligation on the 
part of the employer to find a reasonable quantity of work for 
the servant, for otherwise the employer would he under no obli 
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gation to pay the servant any wages. (And see Pilkington v. 
Scott, 15 M. & W. 657). 

The case Simpson v. Savage will show the rule as to what 
injuries are actionable by a reversioner. 

Simpson v. Savage. — Nov. 19 and Dec. 1, 1S56.— Jurist . 
Reversion, permanent injury to — Reversioner, action by — Nuisance. 
In order to give a reversioner an action for a nuisance there must 
be some injury to the inheritance ; the cause of the nuisance must, 
therefore, be of a permanent character. 

The defendant erected a forge, with a chimney, adjoining premises 
of the plaintiff, (which were in the occupation of yearly tenants), 
and by working the forge caused smoke and soot to issue from 
the chimney . The building itself was not a nuisance, but the 
use made of it urns, and in consequence the plaintiff’s tenants had 
given notice to quit; and if the nuisance ivere continued the pre¬ 
mises V)ould fetch a less price in the market: — Held, that the 
injury ?vas not such as to form ground of action by the plaintiff 
as reversioner . 

Dec. —1.—Cresswell, J., delivered the judgment of the Court. 
The only point reserved for our consideration in this case was, 
whether there was evidence for the jury of any injury to the 
reversion in the premises of which the plaintiff was owner, but 
not occupier, they being: let to different tenants. [After stating 
the evidence, and what took place at the trial, his Lordship pro- 
ceeded:] — 

On the argument, it was insisted that the injury done by the 
defendant need not be of a permanent nature; that it was suffi¬ 
cient if proved to be of such a description, as would cause the 
reversion in the premises, to sell for a smaller sum if brought 
into the market. After considering the authorities, we are of 
opinion, that since, in order to give a reversioner an action of 
this kind, there must be some injury done to the inheritance, 
the necessity is involved of the injury being of a permanent 
character. 

The earliest instances of such actions are cutting trees, sub¬ 
verting the soil, erecting a dam across a stream so as to cause it 
to flow over the plaintiff's land. In the two former eases the 
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thin 0, clone was not removeable or remediable during tlie term; 
in the third it was, but being of a permanent character, it was 
to be assumed that it would remain, and therefore was treated 
as an injury to the inheritance. The decision in <lesser v. Gifford 
(4 Burr. 2141) falls within the same principle. A window was 
obstructed ; the obstruction was of a permanent character, and 
would remain, unless something was done to remedy the evil. 
Tucker v~ Newman (11 Ad. & El. 40) belongs to the same class. 

Now, the building erected in this case did not injure the 
plaintiff* s inheritance, but it is said that the use made of it did. 
The real subject-matter of complaint, therefore, is not the erec¬ 
tion of the building, but causing smoke to issue from it. If 
the fires had not been made by the defendant, he could not have 
been sued for an injury either to the possession or the inheri¬ 
tance. (7 lick v. B aster field, 4 C. B. 783). Now, making the 
fires, and causing smoke to issue, was not an act of a permanent 
nature. It is very like the case of Baxter v. Taylor, (4 B. & 
Ad. 72), where a person trespassed, asserting a right of way; 
and not distinguishable from Mumford v. The Oxford, Worcester, 
and Wolverhampton Uaihwmj Company, (1 II. & Norm. 34), where 

the action was brought against the defendants, as occupiers of 

certain sheds, for making noises there, which caused the plain¬ 
tiffs tenants to give notice to quit. 

The real complaint by the reversioner is, that he fears the 
defendant or some other occupier of the adjoining premises will 
continue to make fires, and cause smoke to issue from the cliim- 
ney; and if the reversion, would sell for less, that is not on ac¬ 
count of anything that has been done, but the apprehension 
that something will be done at a future time. 

According to the authorities, we feel bound to say that this 
is not such an injury as will enable the reversioner to maintain 
an action.— Bide absolute .— Jurist Beports. 

Replevin is not maintainable unless there has been first a tak- 
j of the goods out of the possession of the owner. Mennie v. 
Bluke, 2 Jur., N. S., 953; 25 L. J., Q.. B., 399, Digest , Jurist , 
A. was indebted to the plaintiff; he brought him 15Z. towards 
payment of the debt, hut requested and obtained permission to 
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lay the money out in the purchase of a horse and cart, which 
were to he the property of the plaintiff, but of which A. was to 
have the possession and the use, subject to such occasional use 
as the plaintiff might require to have of them, and to their 
being given up to the plaintiff when he should demand them. 
After A. had purchased the horse and cart, and had the posses¬ 
sion and use of them for some time, he determined to emigrate. 
The horse and cart were used in transporting his effects to the 
pier at which he was to embark, and the defendant, to whom he 
owed money for fodder supplied to the horse, went with him to 
procure payment if he could. At parting, A. delivered the 
horse and cart to him, telling him to take them for the debt, 
but adding that he owed the plaintiff money also, and that if he 
would discharge the debt due to the defendant, which was much 
less than their value, he was to give them up to him. The 
plaintiff for some time remained in ignorance of what had 
passed, and afterwards coming to the knowledge of it, demanded 
them; but the defendant refused to deliver them unless his debt 
was paid; whereupon the defendant proceeded to replevy them. 
On the plea of non cepit,—Held, that there was no taking of 
the horse and cart which would entitle the plaintiff to maintain 
replevin. Ib . 

A declaration alleged that the defendant wrongfully distrain¬ 
ed the plaintiff's goods for alleged arrears of rent, and wrong¬ 
fully remained in possession of the goods until the plaintiff was 
compelled to pay, and did pay, the amount of the pretended 
arrears to the defendant in order to regain possession of the 
goods, whereas only part of the rent was due :—Held, that the 
declaration disclosed no cause of action; and that if a landlord 
distrains for more rent than is due, the tenant's course is to 
tender the amount really due, and if the landlord refuse to ac¬ 
cept that sum, to replevy the goods and try the disputed ques¬ 
tion of amount in replevin. Gl/pi v. Thomas (in error), 11 Exch. 
870; 2 Jur., N. S., 378; 25 L. J., Exch. 125 Exch. Cham. 
S. French v. Phillips, 2 Jur., N. S., llG9;~Exeli. Cham. ib. 



71 


Miserima cst servitus ubi jus aut vagum est aut incertum.—That is a wretch¬ 
ed state of affairs where the administration of justice is capricious and uncertain. 

In the preceding maxims, we have seen that for every wrono* 
time is a remedy ; the maxim next given, seems to follow appro¬ 
priately enough, as it is declaratory of that unhappy state of 
affairs, consequent upon a capricious administration of the law. 
It may he in vain that a party have suffered a wrong, if the 
remedy be uncertain in attainment; this is so self-evident, that 
further explanation appears unnecessary. Uncertainty in the 
principles of decision, Babelises the administration of the law. 

The decisions of the lower appellate courts, resting upon pre¬ 
cedents of the Sudder Court, were reversed in appeal, in the fol¬ 
lowing cases. Inter alia. 

1. —Moheema Chinnier Dutt appellant, because the precedent 
Radamadob Dutt appellant, dated 18th June, 1851, had been 
reversed by the later precedent Tarneekant Lahory appellant, 
dated 7tli June, 1852. 

2. —Anogro Singh appellant, 4th April, 1853. The same rea- 
sons. 


3. —Moteelall appellant, 21st March, 1853. The decree of 
the lower appellate Court, resting on the precedent, 18th Nov. 
185 t Kishenchunder appellant reversed in special appeal with 
reference to the later precedent, 7th June, 1S52. Tarneekant 
Lahory appellant. 

4. —Choony Roy appellant, 21st March, 1853. 

5. Gobindchand appellant ditto ditto. 

6 -Iladee AH appellant, 21st February, 1853. The decision 
of the iower court resting on the precedents Pershad Singh an 
pellet dated 15th June, 1851, and Gunpul Lall August 1st 

lit U1 tUC ( ?° Vemment G ^te November 20th" 

18o0. Page 657, reversed with reference to precedent Tamee 
leant Lahory, 7th Jnne, 1852. 

7 -Mr. Grant petitioner miseeUmeffl, department decision 
of the lower court reversed as above together with other 
dents. 

8. Luckeepershad appellant, 14th June, 1852. 
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9. —Kishenchunder Roy appellant, 18th November, 1851. 

10. —Omakant Mitter appellant, 17th January, 1853. 

11. —Horomonee Dasee appellant, 20th December, 1852. 

12. —Gouram Dhobee appellant, 15th December, 1852. The 
judgment of the lower court resting on the precedent 9th 
September 1851, Neelmadob appellant, reversed as above. 

13. —Salunessa Begum appellant, 30th November, 1852. 

14. —Sheikh Jaffer Ali appellant, 29th November, 1852. 

15. —Bisesur Dass appellant, 13th September, 1852. 

16. —Muneemadob Ghose appellant, 2nd June, 1853. 

17*—Subullob Goopt appellant, 27th June, 1853. The pay. 
inent of the lower court resting on the precedent 16th June, 
1851. Pershad Singh appellant reversed with reference to the 
later precedent. Grant petitioner, 27th January 1853. 

The plaintiff purchased the rights and interests of a judg¬ 
ment debtor in execution, and after the lapse of seven years an 
action was instituted against the purchaser on the title and that 
failing, he was ejected and sued to recover liis purchase-money. 
The lower court held that no guarantee of title having been 
given, the purchase was entirely at the risk of the purchaser 
and dismissed his action. Held in special appeal, that to constitute 
a sale, something must be given for the consideration paid, the 
Court are of opinion that something was guaranteed them at the 
time of sale, viz. rights and interests of some sort, however in¬ 
considerable. If it were not so, nothing was sold, the preceding 
being a mere gambling transaction—a lottery, in which the 
appellants purchased a ticket which turned up a blank. Accord¬ 
ingly a decree passed for plaintiffs for refund of purchase-mon 
8th June, 1846. Acheelall appellant also Goureechor Pi * 
appellant, 28tli January, 1847. J ° n 1111086 

Note. — The true principle has been ar,1™„ 
these cases, viz. caveat emptor vide this 7 apphed to 

ence to the case 28th March, ]840 ]v, ( "nTi ."^Vp h 

"fj'’ 1 “ d . DMt Khan, L appellants ««. 

0 1 °' U1 1 ' hJ ‘ ^ la t it is now settled law that no action 

lor reCOVOiy ° piU ' e,las e-money will lie in these cases, in reversal 
of all former precedents to the contrary. 
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The uniform practice of the courts as to limitations in actions 
by Zemindars, which exempted such actions from the twelve- 
year rule departed from. The Court's decision 20th May, 18 48, 
p. 460, case 24, 1847^ overruled and superseded lOtli September, 
1855. Gungadhur Banerjea appellant. 

In the case of Rajender Chatterjea appellant, the following 
judgment was recorded by one of the dissentient judges. 

“ I hold that an order passed by one full bench of this Sud¬ 
der Court cannot be called in question by another full bench of 
the Court, whether the order be a final decision or an interlocu¬ 
tory order in a Regular appeal, especially when that order has 
been passed in accordance with and under a circular order of the 
Court. I further hold that no plea calling in question such an 
older should be heard; because any objection to that order was 
preferred and rejected or should have been preferred to the Court 
which passed the order. No appeal lies from one full bench to 
another full bench of this Court. The judges passing a final 
judgment in the cases as they cannot touch what has been done 
by ari equal and competent authority, are in no way answerable 
foi it ; consequently need have no more repugnance to taking 
such oidei, for good and valid, than a judge need feel reluctance 
in administering a law, which he disapproves. Moreover, I 
think it \eiy objectionable to call in question the validity of any 
aet bi accordance with, and in obedience to any circular 

order m force, because the circular orders are sent forth to the 
public as legal guides. If they are disregarded by the very 
foui is which promulgate them for the guidance of litigants, all 
confidence in the Courts will be annihilated. Should a circular 
an 1 1 l^ 6 ^ 0tLU( ^ vaiaance with law, it ought to be cancelled 
c\v *ul C lSe Gai ^ ma( le public for future guidance. What a 

1 declares valid, I would always uphold so long as that 
circular is in r . _ 1/1 ° 

l0rce as and consistent. When, however, a 

01 forbids what the law clearly allows or enjoins, 
should feel justified, nay bound not to admit. Rajendra 
atterjea appellant } 7 fcli December, 1850. 

° L ' ^is case, the practice of the Courts under cir- 
cu ai No. 1 19 , January 7th, 1842, was departed from. That 
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Circular declared that, a civil court may give time to a party to 
have his document properly stamped, by application to the 
Revenue authorities, and having been followed uniformly, al¬ 
though at variance with the express letter of the Law, the prin¬ 
ciple nova constitutio, &c. would indicate that a departure from 
established practice should only be retrospective. 

The opinion of the judges in the case of Mr. Grant, petitioner, 
is well worthy of attentive perusal. It will be seen, that the 
court then and there recognized the Magna Charta of suitors, 
that wherever there was a right, there was a remedy against 
the wrong doer. Under the former practice the wrong doer, 
had only to buy over one of two or more joint plaintiffs and the 
dismissal of the suit followed and this led to great injustice. 
So of appeals, where the alteration was as above, in furtherance 
of justice, much uncertainty was of course produced and the 
necessity of extreme caution in introducing novel practices, with 
retrospective effect, is obviously manifest as will be further seen 
when we come to the consideration of the next maxim omnis 
innovatio plus novitate perturbat quam utilitate prodest. 


1. —Omni9 innovatio plus novitate perturbnt qunm utilitate prodest_\ e 

Killings do more harm, than good. 

2. —'Nova constitutio futuris imponere formam debet., non proeteritis.-—The 0 p e 
ration of every new rule should be prospective, not retrospective. 

Note. —The maxim last considered showed how dangerous it is 

to depart from established practices, even in furtherance of the 

public good. “ Whenever a standing rule of law of which the 

reason could not be remembered or discerned, has been wv 

broken in upon by statutes or new resolutions, the wisd ” 

the rule has in the end appeared from the inconveniences 0111 °* 

have followed the innovation,” Broome, page log tliat 

dangerous to introduce new rulings at all, the danger i s m \ 

greater when they are applied retrospectively. Th e exe 

the judicial rule, stare decisis, is when the rul e j s . - 1<>n ° 

opposed to reason or contrary to law. The injury done ^ 

•’retrospective action of new rulings may be illustratod i n< \ y 

^ b y the case 
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of Shahzadee Begum 19th February, 1851, and 17th Septem¬ 
ber, 1S50, Rajendra Chatterjea, appellant. It was tlien ruled 
that the stamp laws required that every document must be 
stamped at the time of pleading it. The former practice was to 
consider every document admissable, if it was properly stamped 
at the time of tendering it in evidence, such being considered 
to.be the meaning of the word “pleaded.” It was held, that 
the prohibition extended to any mention of irregular documents, 
in the plaint and plea, which were unstamped, at the date of 
the plaint or answer and this new construction led to infinite 
retrospective nonsuits in the mofussil, subjecting numerous 
plaintiffs to heavy pecuniary loss ; and many defendants, whose 
exhibits were not properly stamped at the time of filino- their 
P ea lost their cases, the defence failing, from the inadmissibility 
of hen- documents, and many a plaintiff in this way too pro¬ 
bably recovered twice over, in questions of monetary demands 
denying advantage from his own wrongous act, inasmuch as 
lie was the very party to give legal receipts and nemo commo- 

C Um capere potest de su& injuria and jus non patitur ut idem bis 
e x-igatur vel solvatur. 

To relieve parties so situated, they were allowed to sue to re¬ 
cover on those receipts, and this well illustrates the maxim at 

10 , 0f tlus cha P ter - One of the established legal maxims, 
as a so one of the primary laws (xvi. III. 1793) is, that no case 
shall be re-instituted; that is to say, that in a case finally dis- 
ve^ ° * SUC ^ dec * s * ou * s other words nemo bis debet 

redft U1 f! dem . CaUSa a ' ul a S ain > res judicata pro veritate 

'udo-! Ur " - That ' S t0 say > ifc mi S ht to fclie lot of the same 
J oO. to give a decree for the plaintiff, disallowing the receinfs 

decree to tl i ba3ed u P on tllese very receipts, to give a 

there would 0 ? n ^ Ua ^ de ^ end ant, now become a plaintiff. Thus 
one and th ^ ^ ^ W0 decrees > ^ ie 0lle neutralizing the other, in 

• . , . e Sdnie s abject-matter and entirely inconsistent with 

Puuciple and statute law and contrary to reason. Thai 

~ r “ i “ sho "' <i 1 be .p r T“ ti v e ’ "' m >>• 

the Sudder Couft ***' ^ ^ ^ eSpedall y r ^d by 
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In a question, as to the applicability of the law of limitation 
to actions by Zemindars to resume Lakliiraj grants, under XIX. 
1793, per Sir Robert Barlow. "If a right conferred on the 
Zemindar by Section vi. Regulation XIX. 1793, has never by 
any provision of law, as construed by the Legislature and by 
the judges almost invariably from that date to the present, been 
distinctly and specifically annulled; if the universally admitted 
principle " stare decisis” be sound and the practice of the court 
be a ^uide ; the inapplicability of the general law of limitations 
to these cases is a settled question, and I cannot but be sensible 
of the great support this view derives from the uniform and 
uninterrupted course of legislation and practice ; under such c’r- 
cumstances I am unwilling to depart from a course sanctioned 
by the highest authority for nearly half a century—a period 
which has made the dictum of inapplicability of the general 
limitation to the cases now before us, law, or at least has given 
at the force of law. Were the decision of 1848 the only deci¬ 
sion on the point, or did I perceive any thing opposed to reason 
in that judgment, I might hesitate ere I adopted the ground 
upon which it relies. When, however, I know that the decisions 
of the Court have hitherto gone all one way; that they have 
been given by various judges on solemn argument heard; that 
numerous transactions have taken place on the strength of 
them and as many titles under them have been forfeited and 
that the weight and authority of the Court has heretofore beer* 
always in favour of the view adopted by the Court in 1&48 j 
feel myself bound by the current of decisions, which have esta¬ 
blished a fixed principle and rule, from which we cannot depart 
without incurring the risk of unsettling property and crea*in<>' 
uncertainty and apprehensions in those, whose cases have air W 
been adjudicated. Pp. 520, 521.10th September, 1855^ Guno-a- 
dhur Banerjea, 

Note ,—The former practice was abandoned, however, q< liege 
remarks are equally applicable to " cursiis curiae,” ‘f v ; a tl ,^„ ^ 
“ miserrima est servitps,” The above case contains all 11 
ments ip. the question, and may well be consulted, 

« The decision of September 17th, 1S50, not having ^ ] y ^ 


in the interior in January, 1851, held, that the decision of the 
judge in conformity with the previous practice was correct. 8th 
September, 1853. Nusree Coer appellant. 

A party obtained a decree for possession in an action, in which 
a claim for mesne profits was not included. Four years subse¬ 
quently he sued for mesne profits. Held that as the original 
suit, had been instituted prior to the 11th January, 1839, the 
circular order of that date, could not act retrospectively, so as 
to bar the plaintiff's present action. 17th March, 18-15. Rae 
Nundlall appellant, 2nd November, 1846, Sudar Singh, appel¬ 
lant. 

In an appeal on the question of limitations, the appellant 


claimed for the first time limitations of sixty years under the 
Act II. 1805, having in the Lower Court asserted limitations 
under the ordinary regulations, although charging the fraudulent 
acquisition of the property on the respondents. The question 
was in consideration, whether a plaintiff relying upon the sixty 
years' limitation, was not bound to plead the specific Act. Held 
unanimously with reference to precedents 12th June, 1847, Syud 
Hosene Reza appellant, that the law must be specifically plead¬ 
ed. However as the present case had been instituted before that 
date, which for the first time settled the point, before which the 
law had not been clearly settled or enforced, this ruling would 
not be applied to bar the plaintiff's action, more especially with 
advertence to the precedent page 162, Vol. III. which hereto¬ 
fore had been an autborative construction on this point and 
allowed the sixty years' limitations, without distinctly pleading 
the law, where the plaint specifically stated fraud as the cause 
o action, and which construction was not superseded till June, 

1817. Musst. Umrit ul Zuhra, Begum, appellant, September 
30 th, 1847. 

An appeal was preferred, because the sunud pleaded success- 
11 * 111 ^ le l°wcr court was unstamped. By clause 2, section iii. 
Regulation X. 1829, a stamp was held to be unnecessary. The 
deed was executed in 1786, when there were no stamp laws. 
Maharajah Sombonath Singh appellant, 3rd January, 1850. 

In the case of Kartick Chundcr appellant, held that the eir-* 


7S 


cular order of the 30th September, 181*7, could only apply pros¬ 
pectively. 5tli June, 1847. 

In an action to recover rents at enhanced rates pursuant to 
notice under sections ix. and x. V. 1812, held that such en¬ 
hancement could only take effect prospectively 27th June, 
1850. Mahomed Usghur appellant. 

An estate was granted to the common ancestor for good ser¬ 
vice and the original grantee dying, he was succeeded by his 
elder son and on his death by his grandson, to the exclusion of 
all other members of the family. On the suit of two younger 
sons of the original grantee to participate with their ne¬ 
phew, such action was dismissed in all the Courts, the Zemin- 
daree not being liable to division, recognized by Regulation 
XI. 1793, that Regulation providing for the future abolition 


of the custom, prospectively, and that after the first of June, 
1791, such estates should descend according to the Mahomme- 
dan and Hindoo Laws of inheritance. Koonwar Bodli Singh 
appellant versus Seonatli Singh Respt. November 17th, 181:5. 

The plaintiffs having obtained a decree on the 22nd Julv 
1853, lor possession, sued to recover wasilal, which the lower 
court admitted to be just, but disallowed the claim with refer¬ 
ence to the circular order of the 11 th January, 1839 Held 
per precedent of 17th March, 1845, that the intention of that 
circular order was entirely prospective. Surda Singh, appellant. 
Also Peareemohun Ghose appellant, 23rd May, 1850. 

The plaintiff was a Putneedar and his tenure was un d er 
attachment by the Zemindar, when he brought it to sale for 
arrears of rent and to an action instituted by him the rlef , °! 
-“•a a* ‘H, suits should have boon 
a, per section * Reg. VIU. To 

lower court in plaintiff’s favour, issue was raised in - , 

limitations, in the above manner. Held in s, • i dPP !“ ’ aS t0 

ing the decree of the lower court th it a t? ’ 
held »o,,(l i • ’ t ut ’ a S en eral law must be 

hud C " SK The judges 

deeded w k'l T C ‘° r h “ *— <• ..!» 

to the X’* ° f * “»«, .ud „„ appeal 

“P-fW «* tight of the Zemindar 
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to demand a sale. Therefore the sale cannot be considered an 
aw ard of the collector from which there lies an appeal, which would 
bring it under Section vi. Reg. VIII. 1831. Moreover the Courts 
have invariably admitted as valid, such suits instituted after the 
lapse of one year but within twelve years, in fact considering 
them as coming within the common general law. These form 
so many precedents for the guidance of the Courts and have no 


doubt influenced the conduct of the people or bringing their 
suits before the judicial tribunals. It would therefore be most 
inequitable to recognize a new construction of the law, even if 
more plausible, which should exclude parties who may have been 
misled by the silence of the Legislative and the uniform prac¬ 
tice of the Courts. The suit must therefore be deemed within 
time and as the Zemindar had the estate under attachment at 
l e t me when the arrear accrued, the sale was unjust and 
ogal. Syud Keramut All appellant, 23th August, 1847. 

In appeal, to review the order of the Lower Court, dismissing 
e p aintiH’s action upon technical grounds, held that as the 
decree in question was passed before Act IX. 1854, the Lower 
omt could not be presumed to have acted erroneously, in follow- 

2f, 38 * then St00d - MohometBalmokond Das ap¬ 

pellant 30th January, 1850. 

■J®"? r “ l ” e<1 aftet bei ”S f« ™»t of effectual 

OrZ n ‘ ime limited ’’J' *fth rule of the 

havh .,T T ° f 11,8 lm of J »”»< ihe new rule, 

cutta ° T ° n y recently ado P ted by the Sudder Court at Cal- 
eno- H.f.j • ^' e a PP edan l ; l n ignorance of their existence, being 
and accorcr^k 1 " 5 StC1 ’ S t0 P roseeute the a PPeal within the time 
Maree 0m” 8 ^ Uie practlce Previously existing. Tewarree y. 
’ l00re P 'C. C. 36. 

W here a narKr << 

of procedure } ^ ^ ei 1 ^ 110ran ^ iam ^ a cti^ that the former rules 
the armool a ^ een changed, followed those rules, bond fide. 

The 1 WaS restored * 

will ;r/ iUiam8 V ' Smithj jur[st ’ November 14th, 1847, 
statutes. 8enml dislike t0 give retrospective effect to 
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Williams v. Smith. —June G, 1857.— Jurist . 
Mercantile-law Amendment Act, 19 fy 20 Viet. c. 97, s. 1— Retros¬ 
pective effect of statute—Fieri facias—Knowledge of Writ, 
The Mercantile-law Amendment Act, 19 8f 20 Viet. c. 97, s . 1 , has 
no retrospective effect to prevent the goods of an execution debtor 
being bound by a fieri facias lodged icith a sheriff before the Act 
came into operation. 

Queere, whether knowledge by a person who purchases the goods of 
an execution debtor in such a case, that a writ teas out against 
the goods at the time he bought them., and of a levy having been 
made under it, though not of the amount of the writ, is sufficient 
to bring him within the proviso in that section ? 

Pollock, C. B.—The execution creditor in this case, had the 
goods of his debtor bound in the hands of the sheriff before the 
statute passed, and consequently a right to have them for the 


purpose of his execution, and we are all of opinion that we ought 
not to presume an intention in the Legislature to strip him of 
that right, unless they declare such intention in express terms. 
They have not done so, and on this ground the rule must be 
made absolute. 

Martin, B.—The subject of the prospective or retrospective 
effect of statutes was much considered by this Court in Moon v 
Durden, where Platt, B., differed from the other barons. The 
majority of the bench in that case, however, and there are others 
to the same effect, gave it as their opinion that Courts ouo-ht not 
to give a retrospective effect to a statute unless they are compel] 
ed by its language to do so. The statute here says, “ ^ 

fieri facias, &c. against the goods of a debtor shall prejudice il 
title to such goods acquired by any person bon A, fid e )f 
the actual seizure, &c. f but in the present case the prejul' * t 
the title to the goods was effected before the statnf« 

seemo* that 

they were already in the hands of the sheriff. an( j ag ^ 

Chief Baron has said, a right in the execution creditor °* s 
created by these goods being bound, which means, \ thinb tint 
in no way could the execution creditor be deprived of hi. * * ] ^ 
to them except by sale in market overt. 

Bramwell and Watson, BB., concurring— Jtnle absolute. 
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Cursus curke est lex curiae.— 1 The established practice of the Court is equivalent 
to law. 

Via trita via tut a.—The old road is the safest. 

These maxims cannot he introduced in better terms than may 
be found at page 109, Broome’s Legal Maxims, article, omnis 
innovatio. “ It is an established rule, to abide by former pre- 
cedQnts, stare decisis, where tiresome points come again in liti¬ 
gation, as well to keep the scale of justice even and steady, 
and not liable to waver with every new judge’s opinion, as also 
because the law in that case, being solemnly declared and deter¬ 
mined, what before was uncertain and perhaps indifferent, is now 
become a permanent rule, which it is not in the breast of any 
subsequent judge to alter or swerve from, according to his pri¬ 
vate sentiments; he being sworn to determine, not according to 
Ins own private judgment, but according to the known laws and 
customs of the land, not delegated to pronounce a new law, but 
to maintain and expound the old one; jus dieere et non jus dare.” 

The Lower Court included in the costs, the expense of stamps 
filed foi copies of exhibits, and in appeal, question arose upon 
the liability of defendant for such costs. Held by the Court 
unanimously, that, although the word, “all other costs and 
-1 use., may appear indefinite, the Court is of opinion that 
most reasonable interpretation to be put upon them from the 
context is, that they are intended to include such costs and ex¬ 
penses only, as may partake of the nature of those specifically 
described in Section xxvii. Regulation XXVII. of 1814, and 
consequently must like them, come within the control and cogni- 
'c of the civil Court. Looking too at what has been the 
' ce in these provinces for an uninterrupted series of years, 

rweU P " mUlS?ati ° n0fR ^ XXVIL l8U ' aild the absence 

opposed ^ r0e °® tdsed » l 'ouiul for believing that practice to be 

0 ^' G laws in force on the subject, the Court see no 
reason lo 1 * ^ j 

ed in tl t Cvla ^ e from their own rule which has hitherto obtain- 

. n lt Cour ts subordinate to him. The order of the Court 

e ;;y—d. 3i s t j u \y, 1S5C, Ramgottee, appellant. 

Ali octfT^ Kle als ° cases ia preceding maxims Syudkeramut 
1 - ugust, 1847, and Gungadhur Banerjea 10th Septem- 
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her, 1855, and Rajender Chatterjea appellant 17th December, 
1850. 

Evidence — Accomplices .]—It is not a rule of law, but of prac¬ 
tice only, that a jury should not convict on the unsupported 
testimony of an accomplice. Eeg, v. Stubbs , 1 Dear. C. C. R. 
555 ; 1 Jur., N. S., 1115 ; 25 L. J., M. C., 16.— Digest, Jurist . 

Number of Counsel to Argue.] —Where parties appeal and all 
join in one petition, they cannot appear by separate counsel to 
argue their cases separately, but all the counsel must appear for 
all the appellants. Collinson v. Lister , 25 L. J., Chanc. 38— 
L. J.— Idem . 


Privilege of Witnesses .']—The Court out of which the nisi 
prius record is sent, has jurisdiction to punish a contempt com¬ 
mitted by the arrest of a witness in the cause during the conti¬ 
nuance of his privilege eundo, morando, et redeundo. Kimpton 
v. London and North Western Railway Company . 9 Exch. 766 ; 

23 L. J., Exch., 232.— Idem . 

In an appeal preferred by three co-appellants, one of them 
died pendente lite and his heirs and representatives did not 
come forward. Held, with reference to former precedents in the 
absence of any Express Law, that the case could not go on, 
there being, further no recognized principle to induce the Court, 
to depart from established precedents. 11th June, 1852, Luckee- 
pershad appellant. 

The principles applicable to this case were, “ ubi jus ibi reme¬ 
dium” and “ boni judicis est ampliare jurisdictionembut the 
above example is only given in illustration of that proper decp ree 
of hesitation, ere interfering with the established practice of\he 
Court. This has been departed from subsequently to the o Tea t 
o*ain of public justice and indeed, in this decision n « , 

minute was recorded, by a dissentient judge, proposing that the 

Legislative should interfere, in order to remove such Z „ 1 

_ , . -ii ii t 4 anoma- 

lous state of the law; but assuredly the Lex non scripts with 

reference to primary judicial principles, rendered any such' inter 
vention of the Legislature unnecessary. 


James Good v . Sarah Good. — Jan . 27 ,—Jurist Report 
Devise—“ Heirs lawfully begotten”—Estate tail 


Testator devised real estate to Ms wife for life, remainder to Ms 
sonJ.B., “ and Ms heirs lawfully begotten for ever,” without 
any limitation overHeld, an estate tail. 

Lord Campbell, C. J.—It has been a rule of construction 
long established and universally recognised, that the words 
“begotten heirs” and “heirs of his body” are apt words for 
cieating an estate tail; and it would be most dangerous if we 
were to put any other construction upon them. 

Wightman, J. In all the authorities cited these words have 
been held to create an estate tail. In some eases other words 
have occurred, but in no case has any doubt been suggested 
u let ler these words by themselves would create an estate tail. 

is rH?. J T T ? e decision iu Nan f an v - Legh (7 Taunt. 84) 
Pu-kf* Tv beS ° tten ” creatc « estate tail; and 

y Ell: I:7 1 :? t: judg,nent ° f the 

v. Earl ey, (6 Exclu 47, 59), reasons from it as a matter of com¬ 
monest learning. The question as to the charges has also been 

60 t a ? T m C0 ' 1Veyancin - law —figment for plaintiff. 
Nemo tenetur prodere seipsum vel jurare iu turpitudinem snam, 

c maxim on the subject ol witnesses beiug excused criminat¬ 
ing t icmselves, a rule of geueral observance. On this subject ge- 
nua y, vide Phillips Law Evidence, Section ii. Vol. II. P. 487. 

witness is not bound to answer a question where his answer 
may have a tendency to render him amenable to a criminal 
c mrge; and it is no ground of complaint that the judge cautions 

ZZ T With0Ut ***** f ° r him t0 claim ^ privilege, 
g V * 12 C. B. 76*2, — Digest, Jurist . 

de J mUe ^ tllat i* is for the witness, and not for the judge, to 

. . Uc u hether or not the answer to the question may tend 

iTT“ te Mm ~ J '**■ 

„„i 1; a SUlt ' brought to recover possession of an estate, sold at 
pUDllC auction -Mii* 

nnde 1 * ^declaration stated, that the jmrehase was 

reference 7 ^ defendant as the l )laintiff ’ s agent. Held, with 
u nice to former precedents, that such a suit could not be 

c m °d, and an appeal preferred to set aside an adverse judg¬ 
ment, upon these grounds, was dismissed. 8th Julv 18V> 
Ramkislien &sbs, appellant. ' 
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The Receiver of the Supreme Court, applied by petition, to 
exclude certain unexecuted decrees, from the operation of limita¬ 
tions. Held that the application was opposed to the long-establish¬ 
ed practice of the Court, arising in circumstances highly just and 
necessary, and which could not be superseded. &.lst January, 
1852, Miscellaneous. Mr. Sandes, petitioner. 

An appeal, having been dismissed, the appellant applied to be 
relieved from costs. It being the established practice to the 
contrary, application rejected 29th November 1852. Rajah 
Sajutali, appellant. Also 17th December, 1856, Goordial Singh, 
appellant. 

The Constructions .—To secure a uniform construction of the 


existing Regulations, it was enacted by Reg. X, ] 796, Sec. 2, 
that the Zillah Judges and Magistrates were allowed to apply 
for the opinion of the Superior Court whenever the sense of the 
Regulation, from a difference of Construction or otherwise, might 
appear doubtful and uncertain, and the opinion of the Sudder 
Dewanny Adavvlut or Nizamut Adawlut was declared final and 
conclusive. To secure a uniform Construction for the Western 
as well as for the Lower Provinces, no Construction is to be pro¬ 
mulgated, before it has received the sanction of both Courts 
Government Resolution, 22d November, 1881.— Mberlinrj . 

The Circular Orders .—By Regulation 5th July, 1781, Sections 
ix. and lxi. the Dewanny Courts were empowered to make stand¬ 
ing rules and orders, and rules of practice, to be approved by 
the Sudder and the Governor-General in Council, so that the 
lower Courts should follow the order of the Superior Court This 
was amended by Regulation X. 1796, Section iii. which 
powered the Sudder Dewanny Adawlut to prescribe the f 

conduct (rules of practice?) of the inferior Courts • U, i T 

. > out rules of 

practice are now to be submitted to the Governor p 

Council, and, when approved, they are of the same f ^ m 

Regulation. Regulation XVII. 1841, Section ii, ^ aS a 

and orders, as well as other orders of the Government^ 

Court of Directors are published by Circulars .—IttberlT 01 ^ 

The reason why decrees of the several Courts an 1 
those of the Sudder Courts, are considered to 1 Specially- 

e oi the same 


MiNfsr^ 


So 
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force as the written law is, that they must be considered to con- 
tain a true exposition of the law of the land, having been laid 
down as such by the most learned and best informed persons • 
yet decrees are in themselves not laws, but merely the applica¬ 
tion of the law to particular cases, and as the Judges are by 
their oath bound to decide each case upon its own merits in con¬ 
formity with law and natural justice, they cannot be bound by a 
pi ecedent, which they consider either unfounded or contrary to 
law and justice. Precedents are always to be applied with great 
consideration and circumspection, because human affairs are so 
diversified, that whenever the decision of a case does not depend 

upon a single rule or principle, two cases will seldom be found 
perfectly equal.— IZlberling . 


Jura eodem mode dcstitmmtur quo constituuutur -The LeM f , 
alter or repeal its acts. gislature alone can 

*0 i^ e - law issued b y any Board or other supervising autho- 

law it f 4 a T f ° rCe UUkSS ik iS iU Stri0t Conformit y with the 
to n 1 ! v WiU * be Sufficient for a Government officer 
ani l 0 !^ t0 r y SUCh inBtructions 111 justification of 
is suffi , 7 ’ r6S S b SUCh ° becUence - On this head it 

G 81 .I" M 1 ? thG f ° llowin » obscrv ation from Broome, page 

unumV I"' l t , am C ° nVCmens est n aturali fequitate, quam 
urn qnodque dissolvi a, ligamine quo ligatum cst “ Wifi, 

sr:: t*r s f* ****“»■« 

the “J l ° f the which 

ed with n tl0n ° thC C ° Untly acknowl edges, cannot be dispers- 
sathe sus P ended or ^aled, hut by the 

tends general^ f ' th<5y ^ “ a<le ” The P^ciple ex- 
enactment ren ^ V " C may Say ' but a subsequent 

way resdnl 1Uln S £ ‘previous law, can set it aside or in any 

variance , modlfy ^ and a11 circulars of that mature at 
paper. 6 terms of positive law > are si “ply waste 

No T 680?'i C i o Order f ““ B °” d ° f C “‘ 0mS Utl1 1S85 . 

posmg rules of practice on its subordinates beyond 
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the requirements of the law, held, not to he a valid plea in 
bar of legal penalties and that to give bye-laws the force of law, 
the law must itself authorize the laying down of Rules for the 
guidance of subordinate officers, which Bye-laws, when sanction¬ 
ed by Government, are declared to have the same force as the 
law itself. Nobokislien Fotedar, 17th March, 1S4G. Summary 


case. 


A settlement having been made with a party as heir to the 
original grantee of invalid lands, with the sanction of the 
Board of Revenue, the collector made a settlement subsequently 
with another party for the same lands and without obtaining any 
sanction of the Revenue Board. Held, not only to have reversed 
his own order, but to have interfered with and set aside the 
order of the Board of Revenue, which of course he was incom¬ 
petent to do. The appeal resting on the validity of the collector's 
acts, was dimissed. Musst. Soorjoo, appellant, 6th June, 1850. 

In the case of Rajender Chatterjea, appellant, the circular, 
No. 179, of January the 7th, 1842, allowing time to parties to 
get their documents stamped, was held to be at variance with 
Section iii. Regulation X. 1829, and that the law cannot be 
modified in consequence of any directions in a circular order 
7tli September, 1850. Yide maxim, miserrima est servitus. 

The petitioner applied to stay execution and tendered his own 
factories as security. Such security being inadmissable as per 
construction 1024, the question as to the principle of that con¬ 
struction was submitted for the decision of the Court ; held un 
animously and in concurrence with the Sudder Adawlut North 
Western Provinces, that a party might lawfully tender hi s own 
property in security and that construction 1024 was errom 
in principle and should be formally rescinded. ]\J r 
petitioner, November 27th, 1851. venne. 



Judicium a non suo judice, nulUus cat momonti_A judgment without 

jurisdiction is waste paper. 

Extra territorium jus dicenti, impuno non parctur.—No contempt arises in 
disobedience of the orders of a Court of foreign jurisdiction. 

These maxims are so self-evident, that it will suffice to leave their 
explanation to the illustrations. If parties have legal remedies, 
they must seek them in the proper Courts. 

I lie plaintiff over-valuing his suit; brought his action in the 
Court of the principal Sudder Ameen. Held in appeal to set 
aside the decree of the principal Sudder Ameen, that overvalua¬ 
tion was established, and such overvaluation, having altered the 
jurisdiction, the plaintiff must be nonsuited. 23d January, 1854; 
Kanthe Singh, appellant. 


An appellate Court having fined the appellant for a litigious 

appea in special appeal such order was reversed, the powers 

f ” p, ; ovincial ■»* i»vi„ g to*,, i tll6 

judges, 22 nd FebriSry, 1851, Ki.henatl, Bnttach.rjea, upp eU „»t. 

pnncipal Sudder Ameen revived execution of a decree of 
the judge s Court, which had been referred to him originally for 
execution by the judge, hut which had been previously struck 
o ie file, without a renewed reference of the case to him by 

' ,lU f C ' . Altllou S h 110 objection was made to this assumption 
.^ junschet'on, the lower Court having acted entirely without 

Court tw and ^ bemg the illvariable practice of the Sudder 
i at in execution of their decrees, if once struck off the 

deranTfT T™* * without a PPbcation to the Sud- 

Amoon i! 1 01 ' clei ' s ohtained, the orders of the principal Sudder 
• l- ; J i em§ ' who % without jurisdiction, held to be coram non 
appellant VOld March, 1850. Gobindmoney Choudrain, 

I"” 7 i,SUS " n ' ,e r tte 1 WUL «. «• 22, to the 
although it . C1 ^ U C0U1 ^ ^ aS bidividuals) to examine witnesses, 
of exam it c ^ >ears that according to the foreign law the mode 
practice ^ ^ ^ be conducte d differently from the English 
. . . 1CGj COUnse l not being allowed to put question to the wit- ’ 
::~ Pt tbl 'ough the judge; and although hearsay evidence 

• ■> Q. B., 112,— Bigeat, Jurist, 
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The collector of Tipperali instituted an action under Regula¬ 
tion IX. 1825, to resume six mouzahs and on the 3rd of July, 
1837, a decree was passed resuming five of the six, and relin¬ 
quishing one mouzah, a mocurrery, Rampershadpore. Against this 
an appeal, was preferred by Government to the special Commis¬ 
sioner who rejected the appeal and confirmed the orders, when 
the plaintiffs brought a suit in the Zillah Court to recover 
possession of the five mouzahs in question, but not expressly to 
reverse the decision of the Deputy Collector, and obtained a 
decree. On appeal by the collector, the judge decreed .to plain¬ 
tiff one of the five mouzahs resumed as part of Rampershadpore, 
and possession in the four remaining mouzahs, with permission 
to Government to enhance the rates. Held in special appeal, 
that the tribunal of first instance was the Deputy Collectors and 
that the order of the special Court was final and conclusive, that 
the lower Courts had no jurisdiction whatever, that the action 
claiming these five mouzahs as part of the mocurrery, was whol¬ 
ly inadmissible, the contrary having been decreed by a compe¬ 
tent Court ; that the plaintiffs should have applied to the special 
commissioner and not having done so, his decision had become 
final. In reversal of the decrees of the lower Courts the case 
was accordingly dismissed, 4th March, 1846. Sudder Board 
appellant. 

Government appellant, 19th May, 1847. 

The decree of the lower appellate Court and the proceedings of 
the lower Court annulled ab initio for the same reason 31 s t 
July, 1847. 

A Deputy Collector under Section v. Regulation IX 1825 

decided a boundary suit, involving a question of adverse title* 

Held to have acted wholly without jurisdiction and 

j i i . v i ii ms Proceed¬ 

ings to have been coram non judice and null. 30th Deee 1 

1851, collector of Backergunge, appellant. 28th April 1851* 

collector of Moorshedabad, appellant. 9 3 

The deposition of a witness taken before the Chief Mao* 

Calcutta, instead of before the judge of the Court of 
held to have been coram non judice. June 4th l8rn 
Khan, appellant. ' ‘ b ° 0 - Chand 
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A Putnee sale held within the civil, instead of the Revenue 
Jurisdiction within whicli the Putnee was situated, held to be 
bad for want of jurisdiction. 29tli June, 1850, Rammohun, 
appellant. 9th May, 1850, Rammoliun Banerjea, appellant. 

Actions brought against independant Rajahs, ignored for 
want of jurisdiction and judgments, reversed. 5th July, 1852, 
Ageeb Singh, appellant. 8th June; 1852, Esanchunder, appellant. 

A case disposed of in Fureedpore, whereas the jurisdiction was 
in Dacca, judgment reversed and case remanded. 24th July, 
1852, Trilochun Chatterjea, appellant. 

During pendency of a butwara case, the collector under 
Regulation XIX. 1814, fined the plaintiffs, who were dependant 
Talookdars, under Clause 2, Section xvii. and they instituted an 
action to compel the restoration of the fine and obtained a decree 
from the Principal Sadder Amecn, which was reversed in appeal. 
Held in special appeal that the law only authorized the imposi¬ 
tion of a fine on the proprietor and in reversal of the orders of 
the lower appellate Court, the order of the lower Court was up- 

■ 'l |' * 9th June > 1847 > Hurnath Samah, appellant. 31st July, 
1847 > Ruttonmonee Dasee, appellant. 

A case had heen formerly remanded, because the lands in dis- 

Pf theTn b p n Sltuated in two districts, the previous sanction 
o the Sudder Court was necessary, to the legal cognizance of 

the case, and the proceedings were for default null and void 

T I O^and, the judge without any fresh process, mere- 

circular i i ° ng ° rder ‘ Held ° n S P eeial «BPeal, that 
7: ler No ; 29 > January, 1839, was passed with the 
ss object of judges obtaining jurisdiction beyond the limits 

courts«*** V ni. 1837, the Court can 
that a new , 1 , " C ' r “ W '* to ' mdeion U,<i »»thority of the Act, 
were ipso „ ^ l ' 1011 011 the record in which all the proceedings 
unsatisfactory ° 1 1°^ ^ " Mt ° f ■> ^diction, was altogether 
appellant ^ ^ March, 1850. Gobindmonee Chowdrain, 

zi»n tr f efevre d a l lnn a decree, passed by the Nawab Na- 

a bond, which was dismissed. On anneal hold • 
concurrence win, n i n , , , appeal, held m 

th the lower Court, that under Act XVl Hqq 


00 


the Nawab Nazim was not empowered to pass a decree, in such 
a case and therefore the civil Court could not execute it. 9th 
February, 1857, i. e. quod ab initio non valet in tractu temporis 
non convalescit. 

In a case decided by the Principal Sudder Ameen on evidence 
taken by the Peshkar of his Court, who had not been sworn in 
as an Ameen under Section xvii. Regulation IV. 1793, in ap¬ 
peal, the decision was reversed and the case remanded. 3rd 
August, 1852, Radamadhob Roy, appellant. 

A party holding lands in three different Zillahs, sued to recov¬ 
er and obtained a decree. In appeal, the lower Court, having 
acted, without permission first obtained, held that the proceedings 
were absolutely void, as coram non judice. 5th March, 1853, 
Gobindnath Mullick, appellant. 17th September, 1851, Sarkies, 
appellant. 10th August, 1853, Pearee Kurnul Dibea, appellant. 
Gobindmonee, appellant, 31st January, 1845. 

In a question arising, wherein the plaintiff claimed possession 
of certain lands, as being situated in Bliagulpore and the defen¬ 
dant pleaded that they were in Purneah, held that the proceed¬ 
ings below, were null and void, as coram non judice, the permis¬ 
sion of the Sudder Court, not having been previously obtained. 
Maharajah Mohesur Singh, appellant, 18th July, 1846. 

The lower Court gave the plaintiff a decree for 4662 Rs. prin¬ 
cipal and interest. The lower appellate Court submitted the 
accounts to a jury and according to their award decreed 7412 
Rs. to the plaintiff taking from plaintiff a supplemental plaint 
and 100 Rs. additional stamp value. In special appeal held 
that assumption by the judge of an appellate jurisdiction over 
and beyond 5000 Rs. was illegal and he was directed to return 
the supplementary stamps and dispose of the case between the 
parties on the original record. Luckheekanth, appellant 20th 
September, 1845. 

The lower Court decided upon a local enquiry held bv i+c . 
and the judge confirmed it. Held on appeal that as per precedent 
27th April, 1850, Jyeram Buttacheijea, such enquiries can only 
be made by a competent and duly constituted ameen Held 
(hat the proeedings were void ab initio, remanded G-rm/u 
Singh, appellant, July, 1850. 7 
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When a case is referred to arbitrators by a Magistrate under 
Act IV. 184*0, Section ix., their powers are limited to such 
matters in dispute as are of themselves cognizable under that 
Act, i. e. to the fact of previous possession or forcible disposses¬ 
sion. Where an arbitration award upon extraneous points, ad¬ 
judging payment of a sum of money with a view to a compro¬ 
mise of a dispute of right, was enforced by the sessions Court, as 
an appellate Court under that Act, held that its proceeding must 
be set aside as unauthorized and illegal and the money exacted 
by it returned to the party from whom it was taken, 23rd 
December, 1350, Issurynund Dutt, appellant. The judgment was 
in these terms. “ The payment made in this case was directed 
under an order of the sessions Court of 19th June, 1846, in 
conformity with an award of arbitrators under Act IV. 1840, 
then the subject of appeal. Now, the discretion given as to the 
appointment of arbitrators by Section ix. Act IV. 1840, is ex¬ 
pressly limited to a reference to arbitrators of “the matter in 
dispute so far as it is cognizable under that Act,” that is where 
the matter in dispute relates to the point of possession or dis¬ 
possession only. The award or opinion of.the arbitrators in this 
instance aud the order of the sessions Coiu-t in accordance with 
it went, however, to matters quite beyond the scope of Act IV. 

and P rovlded for thc declaration of a permanent rio-ht in 
one part, and the payment by him of a sum of money by way 
1 c,jm Pensation, in part immediate and in part permanent, 
he sessions Court in an Act IV. 1840 proceeding, was eer- 
ain y quite without jurisdiction, if it had itself appointed 
itiators. It was still more without such jurisdiction, 
1 1 . °°^ ed u P on the award in the light of one given in 

fo/a'^; rlntratl0D ' TheiC migllt P erlia P s liave been grounds 
the plaint.'^ defendants, for the recovery from 
pelled the 1 Its. which the sessions Court com- 

which b ' ,' < llda nt to pay and for the restoration to him of 
assented t « Suing ° n tlie £ roun(I that the plaintiff had 
Vc« c, t .1 ° thC arrau g ement Proposed by the arbitrators and had 
, , 1J . W Possession of the lands and emoluments of the con 
tS et ° Zashl P in Pursuance if it. But what is before the Court, 

N 2 
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is not a question, as to whether a civil action by the defendant 
would lie upon such a ground or whether any other remedy in a 
civil Court is open to the defendant; but whether the act of a 
criminal Court, exacting the payment of 5000 Its. from the 
plaintiff by its authority can be upheld. It is contended for the 
defendant respondent, that the plaintiff had been a consenting 
party to the arrangements as adjusted by the arbitrators. The 
plaintiff states, on the other hand that although he may have 
intimated Consent in the first instance, such intimation was 
necessarily void, when the defendant subsequently resisted, as 
long as lie could, the adoption of those arrangements, and when 
the first order of the sessions Court directed as plaintiff under¬ 
stood it, that possession should be given to him without any 
condition of a money-payment. Unquestionably the plaintiff 
who was not before the sessions Court, when its later orders were 
issued, did not pay the money into that Court of his own free 
will and its compulsory exaction from him by the sessions Court 
seems to have been wholly unauthorized and illegal. Without 
reference to any question of right which respondent defendant 
may possess to assert his claims, he cannot be allowed to retain 
money levied for the plaintiff, by an unwarrantable proceeding of 
the sessions Court. In reversal therefore of the decision of °the 
lower Court, judgment was entered for plaintiff. 

Note. This illustrates the "judicium a non suojudice,” maxim 
The plaintiff got possession, upon conditions of payments to 
be made. When in breach he defaulted, the error i u the 
sessions Court, was enforcing performance, without jurisdicti 
One of the judges was of opi nion that the plaintiff’s consent 
an estoppel to the claim, to admit which, was to enable hii 
take advantage of his own wrong, especially as the adve • ^ 
could not be remitted back to his original position i 1Se .- party 
stood, at the time when the plaintiff consented to'tl " ^ ^ 
the arbitrators, and as the case stands he lost possessim aW!UC * of 
equivalent compensation, and "nemo commodumpoteT 1 ^ ,US 
fi ua injuria,” or as another maxim has it, “nemo ex 
mcliorem suam conditionem faeere potest vel locnnl '■ °^ ( *° 

tciiu.j ineommodo,” and with reference to which m • ° S 

oiaxmas equit- 
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able considerations arise, under which the plaintiff could scarcely 
be allowed to retain possession of the ozaship and also to retain 
the equivalent, upon the payment of which such possession was 
awarded to him. And “ confirmatio omnes supplet defectus 
licet id quod actum est, ab initio non valuit.” The plaintiff 
ought either to have declined possession under the terms or hav¬ 
ing^ accepted it, had no case, so long as he retained possession. 
In this case, June 7th, 1856, held that the defendant in this case 


was oounct 


having taken the advantage of the verbal agreement, 
by that portion of it to his disadvantage.— Vide . 

In a seizure of salt, the first point under which a summary 
special appeal was admitted, was that the seizure in question had 
been made “ extra territorium” beyond the Units of the Salt 
Chowkeys. Held, that the question before the Court was, whe¬ 
ther the seizure of the salt beyond the limits specilied in Clause 
1, Section xxx.vi. Regulation X. 1819, can be regarded as a 
legal seizure, which would warrant the confiscation of the cargo if 
found to be in excess of the quantity stated in the Rawaneh. 
Section xli. provides that the penalty of confiscation will be 
incurred by any one who attempts to transport salt within the 
nnits specified in Clause 1, Section xxxvi., in excess of the 

T * rr d % thC paSS and the limits so referred to are 
E of the Salt Chowkey established in the Provinces of 

T1 “ ^ * Q w Uch this seizure 

21 n ; 18 de0kred by the J nd S e to be beyond the limits of the 
the flllt 7 0D r tlU3 lme aUd Conse( l uen % sufficiently indicates 
matte T ^ ° f ^ a ° tS ° f the P reventiv e officers. It is a 
was in ! “° conse< l uenee whether the salt, so illegally captured, 

not mecirr °! parMc fe c l uant %> as at the time it was 
wanah or nZ r ^ ° f tho car S° undei> * ro- 

discharged b v ir kind ’ th ° lwanah that protected it, was 
which llicl 3 ’ ael ^ery of the document at the last Chowkey 

fore reverscT * H**** b<?f ° r0 ^ Seizxm * The a ' var(1 is there- 
confiscated wU1 rec f e back the quantity of salt 

Ikmcoomnr £ M UW. 

Tl ,. ,v oond, appellant, summary appeal. 

7 tUe majorit y of the Courfc > that when the issue raised 
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in a case, is whether the land in dispute belongs to this or that 
district, it is not competent to the Courts of either district with¬ 
out permission first obtained from the Sudder Court to hear the 
case; the issue involving an enquiry regarding a district other 
than over which the officer before whom the suit is filed has 
jurisdiction. Act IX. 1854, does not cover illegal assumptions 
of jurisdiction. 

Certain parties were in the habit of scraping churs, abandon¬ 
ed by the salt agency, for salt, and on information, the salt agent 
proceeded against them and fined them. The judge as per Con¬ 
struction No. 1211, 10th May, 1839, held, that there was no 
offence and that the salt superintendent's proceedings were a 
nullity and declined to give them effect. In appeal held, that 
the civil Courts cannot carry into execution orders in themselves 
manifestly illegal. Superintendent, Salt Chowkies, petitioner, 
May 12 th, 1845. 

The plaintiff sued to recover a sum of money due upon a 
bond executed by the brother of defendants, within the jurisdic¬ 
tion of the 24-Pergunnahs. To this the defendants pleaded 
jurisdiction, they living in the Hooghly district, and as it did not 
appear that defendants had succeeded to any property within the 
jurisdiction of the 24-Pergunnahs the plaintiff's action was 
thrown out in both the lower Courts. Held in special summary 
appeal, that the action might be heard, as per Section viii. Regu¬ 
lation III. 1793, either in the district in which the debt was 
incurred or in that in which the defendant resided. June 1st, 
1847, Kalee Tara Mojumdar, petitioner. 

The petitioner purchased a certain estate sold in execution and 
obtained a bill of sale from the judge. Subsequently an objee 
tion was raised, and the judge, who had succeeded the former 
judge, reversed the sale and annulled the bill of sale llM \n 
appeal, that the judge was not warranted in reversino* thoVil» 
in an application presented many months beyond the l e <>nl 
period of one month allowed by law for disputing the regularity 
°t the sale proceedings. His doing so, after a bill of sale had 
J , : en ffranted to the purchaser by his predecessor, was rescinding 

W actj whidl he was n °t competent to do, without the sanction 
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of the Court previously obtained, Kishenkant Naik, petitioner 
April 20th, 1841, page 42, Summary Cases. S D A D 

In an action to recover rents, the defendant, inter alia, pleaded 
to the jurisdiction, hut the lower Court, leaving that matter un¬ 
disposed of, decreed the case. In appeal, an issue was taken on 
e jurisdiction and the lower appellate Court held, that the 
ower -'Ourt was without jurisdiction, but that under Reg. IX 

anneal. *iT“ and affirmed the order. In special 

suited’ Sh i° f b0th COm ' fcS reversed and plaintiff non- 

. Sheikh Kokun, appellant, August 19th, 1857 

rovtsed tZTi ”V,°, “«» -sions Court 

the .jJ. LfJ' V lml “ Aot IV - 

-*•sLtrr: s ; - 

*«“»» hy the defendant re,„„„ , ” , * , 1,1 * 

iMookerjea, appellant. 25 tli July, 1357. 

^ «■ **, 

„. u 

As ci ffeuoml i* i 

manner will b e nroteV']' l> ® XeCUtmg a le » al OT der, m a legal 

A Party an, T P ! ! 6d ’ mid V1CG T6HriL 

tain fnonies, Ul i,'- ° a d ®P ut y collector, to pay over to him cer- 

the de P nt y collector it ^ ™ ?** mt ofa ward ’ s estate, which 
ruled by the Com • t0 d ° and whieh refusal was over- 

be made. Au 1Ssloner of Revenue and payment ordered to 
monies, f rom th l° n was subse quen% brought to recover these 

misse d, as a, lllKt rr d the deput y eollectoi 5 which was dis 
faith and «nd er * the ^ty collector, he having acted in <r ood 

** ** a P ;rr ent aufchoi% - j ™ mh > a;::! 
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In a sale of a Putnce Talook, tlie collector refused to accept a 
bid, unless such party could deposit the whole amount of the 
purchase-money into Court, instead of only fifteen per cent, 
which the law required, and although a higher bid was made, 
the collector completed the sale with another party for a less 
sum, he having complied with the collector’s terms. The sale 
heM to be illegal, the collector having no authority to make any 
such condition and the purchaser having contested the case and 
maintained the legality of the sale, and the collector having left 
the country, the purchaser was made liable for costs. 7 th Sep- 
tember, 1850, Kishenmahun Bural, appellant. 

Note .—In this ease, the auction-purchaser, should have limit¬ 
ed his defence to compliance with the orders of the collector. 
I-Ie upheld the validity of the sale, but had the collector been in 
the country, he would have had to pay the costs. The general 
rule with reference to the above maxim is, that subordinate offi¬ 
cers of Courts carrying out its precepts will be protected, where 
the Court acted within its jurisdiction and vice versa, because 
indicium a non suo judici datum nullius est moment!. In the 
first precedent, the commissioner had jurisdiction, but exercised 
it erroneously. 

A police darogali under tlie orders of a magistrate, seized 
the plaintiff’s boat for the accommodation of the sergeant, and 
the boat never having been returned, the owner sued to recover 
the hire and all value and obtained a decree. In appeal, the 
order of the lower Court was reversed because the darogah hav¬ 
ing acted under the orders of the magistrate was not responsible. 
Held in special appeal that although the law was so, the decision 
was not equitable \ that the plaintiff should have been allowed to 
amend his plaint and include the sergeant, in the event of a pro¬ 
per representation to the commanding officer, failing to obtain 
redress. Case remanded, 9th August, 1847, Sumbooram Surma, 
appellant. 

Note .—Vide the next maxim. 

When a party gives evidence in a Court ot Justice, in conse¬ 
quence of which, statements are made, injurious to reputation, 
no action will be sustained for defamatory libel, in any matter. 
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In connection with the subject before the Court. Gratuitous 
statements would probably be not protected. 

No action lies against a man for a statement made by him, 
whether by affidavit or viva voce, in the course of a judicial pro¬ 
ceeding, even though it be alleged to have been made falsely and 
maliciously, and without any reasonable or probable cause. Iter is 
v. Smith, 18 C. B. 126; 2 Jur., N. S., 614; 25 L. J., C. P., 
195 .—Digest, Jurist. 

A. declaration stated, that in a suit in the Court of Chancery 
it was proposed, by certain persons; who were the plaintiffs in 

‘ * hat the this «ttoa.»ho was an auctioneer, 

should be upp.iuted by the Court of Chancery to sell certain 

o»t, and rvlnclr shewed that the plaintiff was not a fit pc,wont 
h. appended for the sale, and the declaration then av.Ld that 

•,1,1c l ' J l ? “ fals ' !ly and mal,ci,)llsl y. “"J without any reason. 
U cause whatsoever/' filed in the said court the said libellous 

ti c C “'; C S' m,S thC P,ai “‘ Uf “ whereby 

plaintiff * ™ md "“ d »• decline to appoint the 

would 1,1 , ? 1> !° 1>ei ' t) '' *“ d the l' lail ' liff l«t the profits he 

* « cause oT’^n “1 ” « ^ ‘“ a ‘ “ *■*- 

Semble, no action for defamation will lie for wm-dc A i 

m an affid-tuU • ,, „ L 101 wo ids deposed 

ll . ' u,t ln t,ie eourse of a judicial proceeding.— Id. 

it to be 6 ;:!', h0 p estly the ^ wh0 P ublishe s a libel believes 

unWs tbeoe,. • 14 - S Untme ” fact) the law im P lies malice, 

justifies the an'''•" JUStlfies the act I and whether the occasion 

N. 1; 2 J ur >! S a ffimstion of law. Derby v. Ouse ley, 1 II. & 

Jurist. ’’ S,> 497 5 25 L - J > Exeh., 227 .—Digest, 
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Boni judicis cst ampliare jurisdictionem.— An efficient judge will give the 
fullest scope to legal and equitable remedies. 

Boni judicis cst lites dirimere no lis ex lite oriatur. An efficient judge closc» 
the door to hereafter contention by the completeness of his decree. 

Optima est lex que minimum relinquit arbitrio judicis, optnmis judex qui 
minimum sibi—That system of law is best., which confides as little as possible 
to the discretion of the judge; that judge is the best who relies ns little as pos- 
sible on his own opinion. Broome, Leg. Max. p. 60. 

The extension of legal and equitable remedies, must not be 
confounded with usurpation of jurisdiction; where they are ex¬ 
tended, the extension should not be capricious but general. 1 he 
annexed remarks will be found in Section 74. Best’s Principles 
law evidence, on the double principle of decision " although no 
tribunal could venture systematically to disregard a rule of evi¬ 
dence, however absurd or mischievous (this would be setting 
aside the law) tribunals may occasionally suspend the operation 
of such a rule without risk and even with applause when its 
enforcement would shock common sense; and the upright man 
who lias the misfortune to be judge under.such a system (over- 
technical) either relaxes the rule in those cases or carries it out 
at all hazards under all circumstances. The unjust judge, on 
the contrary converts this very strictness of law into an engine 
of despotism/ by which lie is able to administer expletive or 
attributive justice at pleasure; while the world at large secs 
nothing but the promulgated system, little suspecting that there 
is in the back ground an esoteric one with which only the initi¬ 
ated are acquainted. Where a rule of this kind militates against 
an obnoxious party, the judge declares that he is bound to 
administer the law as he finds it; that it is not for him to over¬ 
turn the decisions of his predecessors or sit in judgment on the 
wisdom of the legislative, and to blame him for this is impossible. 

But, is the party against whom the rule passes a favoured 
one, the judge discovers that laws were made for the benefit of 
men, not their ruin; that technical objections argue a rotten 
and that the first duty of every tribunal is to administer 
substantial justice at any price. The badness of the rule is so 

and°> UB ^ W0l dd he difficult to find fault with this either, 
thus shining the urn from which the principle*of deci- 
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siou is taken, the judge sits like the fabled Jove, the absolute 
Arbiter of almost every ease that conies before him. P. S3 
Such is the danger of jus vagum—however, discretio est per 
legem discernere justum. 

No appeal being provided by Act V. 1839, from the order of 
.1 judge in pauper cases, the Court refuse to admit an appeal, 
from any order allowing a pauper suit, and on the other hand 
admit an appeal lrom the order of a judge disallowing a pauper 
suit, because such a course is in furtherance of the intent of the 
Act, which is, that parties who have a probable cause of action 
shall have the benefit, if paupers, of an investigation under the 
paupci laws. 17th June, 1853, Choudry Bowany Dhyal, ap¬ 
pellant, Juggutehunder Surma, appellant, 18th July, 1850. 

The lower Court referred the plaintiff to a separate action 
against one of the defendants present in Court; remanded for 
disposal, without requiring the plaintiff to bring a separate suit 
against that defendant for the same matter. Bibi Calonas an- 
pellant, 2nd August, 1847, 

Where the beneficial jurisdiction of the Court was narrowed 
■>y the previous ruling in the cases, Luckeepershad, appellant, 

18-1 r lb i°n aUd KlsWhundci ’> appellant, 18thNovember, 

' Cnmput aH, appellant, 15th August, 1850, which laid down 
the established practice, that where one of many joint plain- 
ci appe ants receded and withdrew from the action or the 
appeal, the ease could not be further proceeded with. On the 
‘U>p lcation of Mr. Grant, attorney, 37th Januury, 1853 thepre- 
\ ioiis^ adverse rulings were set aside, the Court holding that 
must e b Petltioaer ur S e< i upon the Court, that the legal doctrine 
law nov T ' 1 UP ° U S ° me laW ° r P rinci P le - If there be neither 
to what T* tlle Court ex * l 110 efc ,Jono should look merely 
• unsound b' • and J us t all d if the above rulings rested on an 

p,’ i JaS ’ Sj tlle Court should adopt another course.” The 
vvuulg noted tVi i. ii 

j n f * nat tlie previous rulings had not been acquiesced 
turb The ^ 86886 ° ? their Propriety, but from a dislike to dis- 
- e Cursus curia and being now convinced that this prac . 

ZZfnuTir « iuc011v ' eui0,,ee aucl hat ^% and the able 
^ Mr. Waller had so fully satisfied the judges that 

o2 Q 
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the remedy is in their own hands, accordingly it was held in 
reversal of the former precedents to the contrary, that cases 
might proceed although one or more parties withdrew during 
the pendency of any case or appeal 27th January, 1853, Miscel¬ 
laneous. Grant Petitioner. 

. In an action for inheritance, another party appeared raising 
title and was referred to a separate action, which being affirmed 
m appeal, the order was reversed in special appeal as contrary to 
Section xiii. Reg. HI. 1792, and various precedents of the Court 
especially, Kaleepershad Roy. Page 237, Yol. II. Thakoordas 
Sen, appellant, 24th September, 1845. 

The defendant purchased at a collector’s sale the whole of 
Mouzah Purusrampore and obtained possession. The plaintiff 
was the proprietor of a distinct estate within it and sued to 
recover possession, the defendant having taken possession of the 
entire estate, although, the two mouzalis were settled at different 
times and bore distinct jummahs, having no doubt as to which 
estate had been sold, but the two mouzahs having been designat¬ 
ed by a common name, the purchaser managed to get whole of 
the entire mouzah and its dependencies. Owing to the defective 
records in the collector’s Courts, it was impossible to define how 
much appertains to the two estates respectively, therefore held 
that the only equitable way of disposing the case before the 
Court was to have the village measured and valued and to give 
the parties in proportion to the jummahpayable by each respec¬ 
tively, with references to the two jummahs 240-2-9 and 732-0 
A decree accordingly passed for the appellants with direction 
to the collector to measure the whole village and to apportion 
out the lands and assets rateably. 30th April, 1846 Behari 
Singli, appellant. 

The plaintilf purchased the property of the defendant which 
had been sold under a judgment of the Supreme Court and in 
the zillah sued for possession and obtained a decree. I n appea ^ 
a question arose as to whether it was not for the Supreme Court to 
execute its own decree, but it appeared that the respondent could 
have no remedy there at law or equity, the tenants in possession 
not being within the jurisdiction and consequently an ac (d 01l j n 


ejectment would not lie—and such action was necessary to raise 
the question of title. The Court therefore decreed possession 
with mesne profits from the date of purchase. Bowanychoron 
Hitter, appellant, 8th June, 1846. 

Vide Bowanychoron, appellant, 2-lth July, 1847, in Review. 

The plaintiff’s action was dismissed, a plea hy offset being 
established. In appeal held that such should have been the 
subject of a cross-suit. In special appeal held, affirming the 
older of the lower court, that the dictum of the lower appellate 
court was erroneous. 15th May, 1847, Musst. Joykonwur, appel¬ 
lant. 

In foreclosure, former precedents affirming the necessity of 
personal service upon the mortgagor, set aside, the court noting 
that such service might be rendered impossible by the evasion 
of the mortgagor or otherwise, as in the instance of a female, and 
consequently service if held to be personal, such construction 
might render the law wholly inoperative, to the prejudice of 
the mortgagee and entire denial of justice. 

Musst. Conoy, appellant, 21st June, 1854. 

The meaning of this maxim is not as authorising any 
usurpation of jurisdiction, but solely as indicating, that it is 
expected of a judge that he shall extend equitable remedies to 
W CaSe ° f manifeSfc W1 ' 0ng ’ within fc he compass of existing 

defend' Plamtlff ® SUed to set askle a settlement made with the 
the Uuder the provisions of Regulation YII. 1822. In 

referred. 01 C ° Ul t & decree P asse(1 for possession, the plaintiff being 
further t0 ^ collector to have a settlement made with them; on 
court, th<j Pea, i th ’ S 0lder was u P keld lj y the lower appellate 
barred by Act'VTT 1 ' 011 ' 8 ° f . °P inion that his interference was 
eiple on which u ^ ^n special appeal held, that the prin- 
ohjeet of the • pld ^ e ac 't e d was opposed to the law. The 
order under' hhuiitilfs was to reverse the settlement officer’s 
the plaintiffs " a sott lenient had been made detrimental to 
festly open to Ii Claim a priority of ri - hL Tllis Point is mani- 

cumbent on the i C ° nsideration of the CiviI Coill ' te it is in- 
« u •P 1(i ge to decide it. Remanded. Mirzn A mod 

Beg, appellant, Utl, May, 1845. 1 
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The plaintiff had prosecuted the defendant in the Magistrate’s 
Court for forcibly carrying away 200 hides, and after conviction 
the magistrate directed such of them as were in the custody of 
the Court, to be made over to plaintiff on his receipt and he sub¬ 
sequently sued the defendant for the original number in the 
Civil Court. The Lower Court decreed the full value allowing 
the defendant to sue for the equivalent of those the plaintiff had 
previously recovered, and that the aggression having been prov¬ 
ed, evidence to the contrary could not be admitted. In special 
appeal to set aside the order of the lower appellate Court, held 
that the awards below were both unjust and illegal; that the order, 
refusing to examine witnesses; the award of the full value of 
the hides in the face of a judicial record, showing that a portion 
had been restored; and the order compelling appellant to bring 
a fresh action to recover the value of those restored, was in every 
point objectionable and consequently the decisions below were 
made null and void and the case returned to the lower court for 
disposal in conformity with law and practice. Iicnry Christian, 
appellant, 10th November, 1845. 

The plaintiff bought a talook and resold it and together with 
his vendor, sued for possession. The lower court gave a decree 
for the plaintiffs, the vakeels of both parties, consenting that the 
boundaries should be settled in execution of the decree. The 
lower appellate court, held that the mouzawaree papers were suf¬ 
ficient and decreed accordingly. Held in special appeal, that 
the boundaries are no where given in the plaint, the village papers 
did not show the limits of the estate, nor is there any specifica¬ 
tion of them in the plaint and the defendants are in equal de¬ 
fault as to the limits of their talooks. Under these circumstances 
it is quite unaccountable that the lower courts should have 
decreed in the plaintiffs’ favour upon such data. The case must 
be returned to the lower court for re-investigation. It nnis t call 
upon the plaintiffs to lay down their claim distinctly and take 
such proof as they may adduce in support of it v T() defor the 
ascertainment of the boundaries of the land till the execution of 
the decree was manifestly absurd and such a course is opposed 
to the practice of the courts, 11th August, 1847. Sazeena Bibi 
appellant, vide maxim eerta debet. 
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Vide case of Suinbooram Sarma, appellant, 9th August, 184*7, 
in the preceding case, as to “ boni judicis,” &c. The rule is, t;bt 
CESS AT REMEDIUM OltDINARIUM IBI DECU11RITUR AD EXTRAOB.DINA- 
RIIIM ET NUNQUAM DECURRITUR AD EXTRAORDINARIUM UBI VALET 
ordinarium, which may be rendered thus, “ in cases where justice 
cannot be done under the usual remedies, extra judicial remedies 
will be resorted to and not otherwise,” vide, maxim actus dei. 
Biznath Sen, appellant, 19th August, 1847. 

A mortgagor during the year of grace deposited the mortgage 
principal, intimating his intention of proceeding against the mort¬ 
gagee on the account, and requesting that the money might be 
retained in deposit and on a report being taken from the record- 
keeper, the judge passed an order that the deposit might be 
made, which was accordingly done on the same day, March 8th 
184.3. On the 31st after the expiration ofthe year of grace, tlm 
judge made the sale absolute and on the 31st idem directed the 
mortgagor to take back the deposit. Special appeal admitted on the 
manifest injustice on the above facts; held by the majority of 
the court that a conditional deposit, was not a tender of payment 
witlun the meaning ofthe law. Section 7, Reg. XVII. 1806, Sec¬ 
tion.’, Regulation I. 1798. Protest recorded in these words. Dis- 

because 0Ur COurtsare courts equity as well as law, and 
1Gl e au no lldes i' 01 ' ouv guidance, our decisions are to be 
governed by the dictates of equity and good conscience; that 
it jut go did not act ministerially, but judicially, as is shown by 

ou-ht" 11 PK>eeediag ° f the 3lst Mareb 1843 > declaring that he 
^ 1 110t to i ,ave received the deposit in the terms upon which 

decision o£^V ^ ^ rec ^ e< ^ ^ be 8'* ven back ; because the 

mediate day !vii UtlSe havc been come to > on a ny inter¬ 
delaying it to t ,° Ut r>1 ' ejudlCe t0 tbe mortgagor’s rights, but by 
too late to bo dlst, he did not correct his error till it was 
me that delud 1 l^ S6rvlCe to the raort gagors. It is clear to 
defendants w , 7 the judge ’ S 0l ' dei ' of tbe 8th of March the 
which the c • ° l0St tbeu ' 1>ropei ' ty and tbafc this was a case in 
tionahle equity *7*5 ^ Sh#d ^ ^ ielded to the unques- 
Mobuo Nut, .Li®” ***' tw A "S" S ‘. »«*T. Mottore 

1 1 Uant - Bo ™* JUDEX SECUNDTJM jEQUUM ET BOX CM 
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JU DICAT BT^QTJITATEM STRICTO JUKI PR/EFERET, vide also, ACTUS CU- 
RI/E NEMINEM GRAVAB1T. 

To obtain the examination of a witness in perpetuation of 
testimony, the applicant must show that he lias a vested claim 
or defence. 2nd, that is not able to sue, the interest befe* in re- 
mainder. 3rd, that he cannot compel the opposite party to 
bring on the case. 4th, that by the death of the witness the 
claim or defence would be defeated. Vide Chitty p. 936. 

An action was brought in replevin against the distrainer by two 
tenants, claiming to hold under another party in separate suits. 
One was decreed and the other dismissed on some technical points 
and the effect virtually was, to put the adverse lessors in posses¬ 
sion of half the lands by virtue of their respective lessees, Iktyar 
Manjee and Shumshere Manjee, and two separate actions were 
instituted by the lessors,' each asserting to hold the whole lands 
in occupancy of their respective tenants, under the proprietary 
title. The lower court dismissed the claim of the one, for the 
lands of Iktyar Manjee and decreed that of the other, for the 
lands of Shumshere Manjee, thus making him the proprietor of 
the whole. In appeal the lower appellate court dismissed both 
actions in effect, establishing them as before in moieties. Held 
that the cases should have been decided together, and thus the 
error of passing two conflicting judgments, would have been 
avoided. Accordingly the case was returned to the lower appellate 
Court, to decide the question of right between the parties and 
fairly adjust their disputes. 24th November, 1847, Anted Maye, 
appellant. 

Depositions of witnesses examined under a bill to perpetuate 
testimony, in aid of an ejectment, and who were resident abroad 
and refused to come to this country, ordered to be published. 
Biddnlph v. Gamoys (Lord), 19 Beav. 467 -—Digest, j urisL 

A similar application refused, as to a witness in England, who, 
on account of blindness and infirm state of health, was stated to 
be unable to leave home, and who had stated his age to be 
eighty-three.— lb. 

A witness, examined under a bill to perpetuate testimony, was 
very old, and unable, through illness, to leave his home without 
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danger; another was resident in Canada. Their depositions 
were ordered to be published and produced at the trial about to 
take place, and that either party might make such use of them 
“ as by law they can.”— lb. 

In aid ol justice, the Courts will examine witnesses by perpe¬ 
tuation of testimony, de quo vide Chitty, p. 936. 

In a suit, which was subsequently dismissed, the evidence of 
a witness about to go abroad, was taken de bene esse, on an ex 
jaite application by the plaintiff. Subsequently another suit 
was instituted by the plaintiff, against the same defendant and 
another, which was substantially for the same purpose as the 
ormer. The witness, if alive, was still abroad, but there was 
some evidence to show that he probably was dead. The Court 
on the application of the plaintiff, ordered the depositions to be 
published saving just exceptions. Mackintosh v. Great Western 
Radical/ Company, 2 Jur., N. S, 129-L. J .-Digest, Jurist. 
e annexed is an instance of remedium extraordinarium. 

rever t0 ^ ***** “ Counci1 ’ upon the appeal 

T T ° f thC Pl ' eVOgative ° 0 ^ a will, dated 
Maich 1851, was discovered, and application was made to the 

^foril Pr ° bate * Sll0h WHoatioa refused, as 

cblZ 7 mg C0UClUded> th ° Ju ™“>nof the Judi- 
thatln v ^ eXhaUSt8dj bufc the Committee intimated 
1 lon was P l ‘ es ented to Her Majesty to refer the 

revoked tit ’ P reseuted aad referred, the Committee 

the will of1851 WU1 ° f m *’ attd gl ' anfceJ P robate 

defendat^huf tiwf th ® W e0Urt gave adocree a S aiust the 

tion of tho deurc ^ quautum dlle to be ascertained in execu- 
ed, Sheidir.l. 1' ^°' d to bo lrro gtdar, and on appeal remand- 

On an acton f ^ 17th A P rd > 

of wasilat or * 1>ossession ’ tbo iowor Court left the amount 
execution jr ***** for :ul P lstmouL and settlement in 
parties i„ , aprt that tlns Postponement involved both 

'“in? l«*n i“ iS5lti0 ,''' ft “ " Wl,nt P"*te 

P a former deeree > at "’Inch rate mesne pro- 


mi$r^ 


106 




fits were decreed in amendment of the decree of the lower Court. 
Sheebchunder Kur, appellant, 18th July, 1855. 

A testatrix directed her trustees to settle her property, but in 
such a way that some of the limitations would be void for 
remoteness:—Held, that in carrying the directions into effect, 
the Court would modify the limitations, so as to make them 
consistent with the rules of law and equity. Lyddon v. Ellison, 
19 Beav. 565.— Digest, Jurist. 

"Where the construction of a contract is clear, and the breach 
clear, it is not a question of damage ; but the mere circumstance 
of the breach of contract affords sufficient ground for the Court to 
interfere by injunction. Tipping v. Eclcersley , 2 Kay & J. 264.— 
Idem. 

Semble, the Court may so interfere, whether the breach has 
or has not actually been committed, provided the defendant 
claims and insists on a right to do the act which would consti¬ 
tute such breach.— Id. 

The case below, Caiman v. Reynolds will show an instance,where 
under a mistake of fact the Court resorted, ad extraordinarium 
remedium. 

The plaintiff having delivered a declaration against A. and B., 
and another against A. and C., with particulars of demand in 
each action, A. and B. suffered judgment by default on the 16th 
of January, and paid the amount claimed in the particulars in 
that action. Afterwards, A. and C. pleaded to the action. The 
plaintiff, in the latter part of April, discovered that by mistake 
he included in the particulars delivered to A. and C. items which 
ought to have been in the particulars delivered to A. and B. 
On affidavit of these facts, and that A. and B. were aware of 
the mistake, and allowed judgment to go by default on purpose, 
the Court (Lord Campbell, C. J., Coleridge and Crompton, Js.), 
in Trinity Term, made absolute a rule to set aside the judgment 
against A. and B., and amend the particulars of demand, on the 
plaintiff paying all costs, and refunding the money received; 
Erie, J., doubting as to the jurisdiction of the Court to make 
Buck a rule. Caiman v. Reynolds , 5 El. & El. 301; 1 J ur ^ 

873.— Digest , Jurist. 
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Limitation of a term to trustees, upon trust to raise portions 
for the children of A. surviving A. and B., “ to vest in and to 
he paid and payable to” them at their ages of twenty-four, with 
maintenance, &c., meanwhile, out of the expectant or presump¬ 
tive shares, and a gift over on the death of all before their share 
should become vested :—Held, void for remoteness. Blake-more, 
In re, 20 Beav. 214.— Digest, Jurist. 

Trust funds were limited, after the death of the husband and 
wife, to the children of the marriage, to be vested interests at 
their respective ages of twenty-five or day of marriage if daugh¬ 
ters, which should first happen, with benefit of survivorship in 
the event of any dying under that age, or before marriage if 
daughters. The settlement contained powers of maintenance 
and advancement:—Held, that the language of the settlement 
being unambiguous, its legal effect could not be controlled, and 
that the limitations were void for remoteness; but leave was 
given to the children to adduce evidence that the settlement 
was not in accordance with the intention of the parties, with a 
view to its being rectified. Morse, In re, 2 Jur., N. S., 6 j 25 
L. J., Chanc., 192—11,— Digest, Jurist * 


Ex dolo raalo non oritur actio.—No right of action arises out of the fraud 
of the plaintiff. 

Eraus omnia vitiat et corrumpit.—"Fraud vacates every thing. 

Nemo ex proprio dolo consequitur actionem —No one can found an action 
upon his own fraudulent act. 

Nemo, ex proprio delicto raeliorcm suam conditionem facere potest vel locuple* 
tan ox alterius iucommodus.—No wrong doer Bhall improve his condition or 
glow richer from an injury done to another. 

The surety of a fictitious lessee, was held to be disentitled 
to biing his action, to recover the farming profits, as actual 
lessee, upon the grounds that his lease had been unjustly can- 
CLlkd. March 26th, 1821, Koonjbehary Lall, appellant. 

In the lower Court an action arising in an ostensible aliena¬ 
tion to plaintiff^ which was effected for the purpose of defrauding 
creditors, was dismissed, which order was affirmed on appeal by 
tin. Sudder Court, Alaoodeen, appellant, 7th April, IS52. 

* 2 
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T„ an action, the plaintiff admitted that he had entered into 

a collusive arrangement with the defendants to defraud a third 
party, action and appeal both dismissed. Burnt Singh, appel- 
lant, 9th March, 1852-* 

Of fraudulent preferences, an instance is given in the case of 
Hale v. AUnutt, in illustration of the rule in such cases. 

A trader being indebted to the defendant in 570/. upon a 
balance of account for goods, and being pressed for payment, as 
an inducement for forbearance executed a deed by which he 
mortgaged to the defendant the public-house in which he car¬ 
ried on his business, and assigned to him his trade and other 
fixtures, with a covenant for payment, with interest, by instal¬ 
ments, the period for payment extending over several months, 
and a proviso that on payment of the instalments the deed was 
to be void, but on default the defendant might enter and sell. 
He continued his business, receiving supplies of goods and 
advances from the defendant, and making various payments to 
creditors, until he became bankrupt -.—Held, that the deed was 
not void’as a fradulent preference, for even if made in contem¬ 
plation of bankruptcy, it was not voluntary, but procured by 
pressure on the part of the defendant. Hale v. Allnutt, 18 C. B. 
505; 2 Jur., N. S., 904; 25 L. J., C. P., 567 .—Digest, Jurist. 

If the deed had been made with a view to give the defendant 
a fraudulent preference, the trader being uninfluenced by the 
pressure, it would have been void, notwithstanding the pressure; 
but as the pressure exercised some influence on his mind, there 

was no fraudulent preference. Id. . 

y o £ e _to fraud, the better and latest intei pi etation is, that 

fraud makes a contract voidable at the election of the party 
defrauded. If he choose, he may enforce specific performance. 
The defrauding party cannot plead turpitudinem suain, to such 
an action i e. fraud makes a contract voidable, not void, hut 
then the party most moke U. election on cliscce,, of the ^ 
and at once throw up the contract; if he does not do so, then 
he will he an assenting party to it. As in the case Bunseeram, 
appellant, 23rd of March, 1846, quoted under the maxim omnis 
rati liabitio. And a subsequent consent is equivalent to a prior 
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assent. It is a settled rule, that no contract can arise out of a 
fraud unless the party upon whom the fraud is practised, chooses 
to accept and ratify the contract, and an action brought upon 
a supposed contract which is shown to have arisen from fraud 
may be resisted, for ex dolo malo non oritur actio. Three cir¬ 
cumstances must combine to constitute a fraud, making a 
contract voidable. 1st, that the representation was contrary to 
the fact; Mildly, that the party making it knew it to be contrary 
to the fact; 3rdly, that the false representation induced the 
contract, that is, that there was a dolus dans locum contrac- 
tui. "Vide Broome’s Commentaries of the common law. Con¬ 


tracts. 


On a question of legitimacy, there was in evidence a sentence 
of nullity of a marriage of a minor for want of her father’s 
consent, and a statement in the parish register that the marriage 
took place by license, with the consent of the mother of the 
bride, but saying nothing as to the father’s consent. There was, 
however, evidence leading to the conclusion that the sentence 
had been obtained by collusion between the husband and wife, 
and that the father had been aware, and did not disapprove of 
the match: Held, fifty years after the date of the sentence of 
nullity, that the marriage ought to be presumed valid. Harrison 
v. Southampton (Mayor, fyc. of), 4 De G. Mac. & G. 137; 18 Jur. 
1; 22 L. J., Cbanc., 722.— Digest, Jurist. 

A trustee, with the consent of his cestui que trust, pledged 
Madias Government notes held by him in trust for the benefit of 
a him of which lie was a partner. The notes were afterwards 
ledeemed, and delivered to the firm. Subsemientlv the firm. 
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A decree fraudulently obtained can be set aside on the 
ground of fraud. Gunesh Dutt, appellant, 7th September, 1847. 

A tottering company, with a view to raise its shares in the 
market, represent the concern as most prosperous, and offer 
money to two of their shareholders to buy further shares, 
saying “You shall not be called upon for any contribution till 
the stock can be sold at a profit.” The shares become valueless; 
the company sues for repayment of the money advanced. De¬ 
fence, that the company had been guilty of fraud : that defence 
held good. National Exchange Company of Glasgow v. Brew, 

2 Macq. H. L. Cas. 103.— Digest, Jurist. 

Objection, that the fraud was not in the loan, but in the 
representations which induced the purchase. Answer, by Cran- 
wortli, C., that the transaction was not properly a loan: by 
Lord Brougham, that he, with difficulty, agreed with the 
Chancellor: by Lord St. Leonard’s, that it was a loan, but that 
the loan and the purchase were one and the same transaction. 

Id. 

Objection, that the two shareholders were themselves mem¬ 
bers of the company, and, as such, could not complain ot a fraud 
by the company. Answer, by Cranwortli, C., that by Scotch 
law, the identity of a shareholder, was distinct from that of the 
company.— Id. 

Objection, that the fraud was a fraud on the company, not 
by the company. Answer, by Cranwortli, C., that the company, 
an abstraction, could only act by its directors and managers, and 
a fraud by them was a fraud by the aggregate body : by Lord 
Brougham and Lord St. Leonard’s, the company had the bene¬ 
fit of the fraud.— Id. 

Objection, that the representation must not only be false, but 
known to be false by the party making it. Answer, by Cran- 
wortli, C., that the general interest ot society required that 
representations by directors should bind the entire corporation, 
although the individuals composing it might be ignorant of the 
representation and of its falsehood. Id. 

Vide, maxim in jure proxima non remota causa spectatur, in 
illustration of the extent to which the word “ dolus” may be 
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applied. In cases of fraud, instances will occur in which the 
Courts will apply another rule, viz. non decipitur qui seit se 
decipi. 

Upon the formation of a company, the directors, and the per¬ 
sons who take shares, are contracting parties, and the prospectus 
and advertisements issued by the directors are the representa¬ 
tions “ quae dant locum contractui.” If these be false, and 
cannot be made good by the persons making them, the contract 
may be avoided. It has, however, to be considered whether it 
is reasonable to believe that if the real truth had been stated, 
the shares would not have been taken. Jennings v. Broughton, 

17 Beav. £34; 17 Jur. 905 ; 22 L. J. Chanc., 585.— Digest , 
Jurist. 


Annexed the reader will find some useful remarks on the subject 
of voluntary settlements. Where a purchase was made with notice 
of their existence, in India, we should probably say, non deeipi- 
tus qui scit se decipi, and in such case, we should probably xip¬ 
hoid the settlement, against a subsequent vendee with notice. 
The reader will see the reason of the general rule in the extract 
from the Jurist, December 19th, 1857. 

. d lieie are f ew ru ^ es established by the decisions of our Courts 
nhich are calculated to strike a student of law with more sur- 
Fise than the well-known one, that a voluntary settlement of 
real estate, is liable to be defeated by a subsequent sale for value 
y J" 10 settlor - This surprise is hardly abated when he learns 

“ tLi FUle reStS 1115011 an cnactmenfc > (27 Eliz. c. 4, s. 2), 
mt all an( i every conveyance, grant, charge, lease, estate, 

laud™ Jlane< b at *d limitation of use or uses of, in, or out of any 
made* ^ Gncmen ^ s > or other hereditaments whatsoever, had or 
Majest^s beretofore sithence the beginning of the Queen's 
or made * tbat now or any time hereafter to be had 

person or ! ^ aiu ^ °f P ur J ]0se to defraud and deceive such 

or shall f G1Sons > bodies politic or corporate, as have purchased, 

a UAWai ’ds purchase, in fee-simple, fee-tail, for life, lived 
or years, the i ^ \ . vts > 

, - me lands, tenements, and hereditaments, or nnu 

1ST - 

red , OT 111 «se, or to defraud and deceive 





such as have or shall purchase any rent, profit, or commodity in 
or out of the same, or any part thereof, shall be deemed and 
taken, only as against that person and persons, &c. which have 
purchased, or shall hereafter purchase, for money or other good 
consideration, the same lands, tenements, or hereditaments, or 
any part or parcel thereof, or any rent, profit, or commodity in 
or out of the same, to be utterly void, frustrate, and of none 
effect.” It will naturally be asked, " Does the law say that a 
conveyance is fraudulent merely because it is made without valu¬ 
able consideration ? Is it not an encouragement to fraud to say, 
that if a man makes a voluntary settlement of land, he may 
afterwards sell the land, so as to give a good title to a purchaser, 
though quite aware of the settlement; thus gaining an opportu¬ 
nity of receiving the value of the land, and absconding with the 
proceeds ?” 

Yet the rule has its foundation in reason, though we think it 
has been carried too far. “ The principle on which voluntary 
conveyances have been held uniformly to be fraudulent and void 
as against subsequent purchasers,” says Lord Campbell, C. J., in 
Doe°v. Rusham, (16 Jur., part 1, p. 359), “appears to be, that 
by selling the property for a valuable consideration, the seller so 
entirely repudiates the former voluntary conveyance, and shews 
his intention to sell, as that it shall he taken conclusively against 
him, and the person to whom he conveyed, that such intention 
existed when he made the conveyance, and that it was made in 
order to defeat,the purchaser.” The reasoning is, perhaps, 
somewhat technical, but we think that little exception can be 
taken to it, and that the rule might well have been treated as 
founded on good grounds had it been confined to cases in which 
the purchaser is ignorant of the prior voluntary conveyance. 

If voluntary conveyances were to be held good as against 
purchasers, without notice of them, a wide door would be opened 
for fraud, as it is generally easy for a man who has made a 
voluntary settlement to suppress it, and hold himself out to the 
world as absolute owner. A purchase.! would in such a case be 
defrauded by means of the conveyance, and as a lemedial statute 
is to be construed largely, wc think that theie is no objection 


to holding, as against a settlor who thus commits a fraud, and 
the volunteers claiming under him, that the fraud is to be treat¬ 
ed as existing at the time of the execution of the settlement 
which is afterwards made the instrument of the fraud. It is 
difficult, however, to see how the rule came to be extended to 
the case of a purchaser who had notice of the settlement; for it 
can hardly be said that he is defrauded, any more than a pur¬ 
chaser who buys subject to a beneficial lease, of which he has 
full notice. . The principle certainly seems to us to have been 
carried beyond the legitimate bounds of its application. 

It seems questionable whether the case of Barton v. Tanlicy - 
they sen (11 Hare, 126) does not carry the rule to a still more 
dangerous extent. It was there held, that a conveyance for 
value of “ all and singular the real estate” of the grantor was 
sufficient to defeat a prior voluntary settlement. The circum¬ 
stances of the case were rather peculiar, involving no small 
amount of actual fraud, and the decision may, to a great extent, 
have turned upon them; but it has been cited in practice as 
establishing, and it may fairly be contended that it does lay 
down, a general rule to the above effect. We propose briefly to 
consider whether such a rule can be considered to be law. 

It is true, that the statute, as being a remedial act, has been 
construed largely; still we must not forget that it is a settled 
rule of law, as well as of Christian ethics, that fraud is not 
lightly to be presumed. Now, in all the cases to which the 
statute indisputably does apply, there exists either fraud or 
something much allied to it. A man has no moral right to 
settle an estate, and then sell it in fee, in derogation of his own 
giant. I hough the statute gives effect to the sale, still the pro¬ 
ceeding is regarded as wrong, and the vendor cannot compel 
specific pcitorrnance against the purchaser. Where a settlor sells 
to a puichaser without notice, the case in our opinion comes pro¬ 
perl), a» we have already observed, within the statute—a fraud 
on the purchaser is attempted. Where the vendor sells to a 
purchaser with notice he is doing a wrong ; and though, as we 
have said, we do not see that he is committing a fraud on the 
purchaser, still he is guilty of such conduct, that the Courts, 
Q 


114 


though they may have erred in referring the fraud to the first 
transaction, have not imputed fraud to the vendor without any 
ground having been laid for their so doing. But where a man, 
having settled part of his real property, makes a conveyance for 
value of “ all my estate,” from what, in the absence of special 
circumstances, is fraud to be presumed? What do the words “all 
his estate” mean? It can, we think, hardly be contended, that 
they ought to receive a more extended signification than “ all 
lands, tenements, &c. of or to which he is seized, possessed, or 
entitled for any estate or interest whatsoever, at law or in equity, 
whether in possession, reversion, remainder, or expectancy, or 
over which he has any disposing power which he can without 
the assent of any other person exercise for his own benefit.” 
These are (apart from some slight variations used to make them 
suitable to the case of a conveyance) the words used in stat. 1 & 
2 Viet. c. 110, s. 13; and in the case of Beavan v. Lord Oxford 
(6 De G., Mac., & G. 507) it was decided that the words of that 
statute did not apply to land of which a voluntary settlement 
had been made; and that a judgment, which according to the 
act was to be a charge on the property so described, was inopera¬ 
tive as against such voluntary settlement. We think that 
case thoroughly consistent with reason. When a man has 
conveyed away an estate, though without consideration, it is no 
longer his; and the fact that he can defeat that conveyance by a 
subsequent conveyance for value does not make the estate any 
more his. The statute was passed for the purchaser’s benefit, 
not for the vendor’s, and operates so far only as is necessary to 
secure the purchaser. If the grantor, after the voluntary grant, 
mortgages the estate, not lie, but the voluntary grantee, is en¬ 
titled to the equity of redemption; and though the statute 
enables the grantor to defeat his grant, it does not enable him to 
make the estate his own. We think, therefore, that the words 

“ all his estate” are, both on principle and authority, inappli¬ 
cable to the settled estate, and cannot, without more, shew any 
intention to deal with it; and if so, the conveying party must, 
we submit, be considered as clear ot fiaud, and as intending to 
deal only with what is properly his, and which lie can deal with 
without a breach of any obligation. 


The Vice-Chancellor says, (11 Hare, 130), with, reference to 
the argument that the settled estate was not intended to be 
dealt with, “ The fallacy in this argument consists in assuming 
that the first objection has been sustained, and in regarding the 
H. estate as not in truth the property of V.,” (the settlor), 

<{ which, as between himself and a subsequent purchaser, I have 
held' it to have been.” We cannot, notwithstanding the high 
respect we feel for the Vice-Chancellors opinion, regard this 
answer as satisfactory, unless it turned on something special in 
the circumstances of the case, which appear to be meagrely re¬ 
ported. By virtue of the statute of Elizabeth, the settlor may 
in some sense be considered the owner of the settled estate, as 
regards a purchaser of that estate from him; but the question is, 
whether the purchaser ever became a purchaser of that estate; 
and this brings us back to the question, whether the expression 
his estate” can be taken to refer to an estate of which the 
grantor had previously made a voluntary settlement. It may 
also be considered to detract from the weight due to the Vice- 
Chancellor’s judgment, that he appears to have been much in¬ 
fluenced by two cases, which, after the observations made upon 
them in the more recent case of Bcavan v. Lord Oxford, (6 Do 
C ., Mac., & G-. 519), and the decision in that case, can hardly 
be treated as law.”— Jurist, Bee . 14, 1857. 

A party obtained a decree and sold it to his wife, the peti¬ 
tioner, who was permitted by the judge on the 23rd of July, to 
give her receipt for the money due in lieu of the purchase-money, 
if she purchased the property to be sold in satisfaction of the 
decree. A judgment-creditor of her husband, represented that 
the sale to his wife was collusive with the view of defraud¬ 
ing him, and on his objection the original permission was re¬ 
scinded. On appeal by petitioner, held, that when the order 
originally issued there was no apparent objections ; afterwards oil 
the application of the objecting decree-holder it appeared that 
the sale to his wife by the husband judgment-debtor was fraudu¬ 
lent and collusive, entirely altering the features of the case, under 
which circumstances the judge was quite competent to direct the 
payment of the sale purchase-money in cash, it being clear that 


110 


the sale by her husband to the wife was in fraud of creditors. 
Wuzeerun Nasser, petitioner, January 10th, 1848. 

Another instance of fraudulent preference is given, showing 
the three tilings which must concur in constitating such fraud. 

j Fraudulent Preference ^—Payment by a trader, who contem¬ 
plates bankruptcy, of a debt not then due, upon a bona fide 
request of the creditor, is not in law a voluntary payment, the 
fact of the debt not being due is merely a circumstance for 
the jury in considering the question of fraudulent preference. 
Strachan v. Barton, 11 Excli. 647 ; 25 L. J., Exch., 182.— Digest, 
Jurist . 

A., a bankrupt, being indebted to the defendant, in 167/. 5$. 
for goods sold, gave him a bill of exchange at four months for 
77 1. On the following day the defendant brought back the bill, 
stating that it was on a wrong stamp, and his bankers refused 
to discount it, and pressed the bankrupt to give him cash on 
account. The bankrupt having in his possession an acceptance 
of K., at four months for 197 1. 5s., gave it to the defendant, 
who returned him 30/. in cash. The bankrupt said, that by the 
course of dealing between himself and the defendant, the latter 
was only entitled at that time to the bankrupt's own acceptance; 
it was given by the bankrupt voluntarily, and in contemplation 

of bankruptcy, but in consequence of a request for payment:_ 

Held, that as against the assignees the defendant was entitled 
to retain K/s acceptance, there being on these facts no fraudu¬ 
lent preference in law.— Id . 

In order to constitute a fraudulent preference there must he 
the concurrence of three circumstances. liist, the trader must 
contemplate his own immediate bankiuptcy; secondly, he must 
himself make the distribution; thirdly, the distribution must be 
different from what a court of bankruptcy would make. The 
absence of any one of these ingredients will prevent the distri¬ 
bution from being impeached as a fraudulent preference. Bourne 
v. Graham, 2 Jiu\, N. S., 122o V. C. A\ . Digest, Jurist. 

It is not necessary to shew that the creditor preferred was in 
any way party to any fraud or undue action.- /*/. 

Whore in a case, the court having some doubt on one of the 
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fove circumstances, viz., whether the trader, when he made the 
distribution impeached, was actually contemplating his own 
bankruptcy, directed an action to be brought for the opinion of 
a jury.— Id. 

An estate having fallen into arrears, a party agreed to take 
the settlement thereof subject to the liquidation of the balances 
at stated periods, and paid Co2s Rs. £00 on tiie first instalment 
and within a few days of the date fixed for the payment of the 
second instalment, tendered the same which was not received by 
the superintendent, who endorsed an order that it was not 
necessary to receive it then. Subsequently the superintendent 
divided the estate, making over one-half in settlement to plain- 
till and another half to other parties. The action was brought 
to lecovei the 200 Rs. paid under the original agreement and a 
deciee passed for plaintiff, against which the Crovernment appeal¬ 
ed on the plea that the plaintiff, could not take advantage of his 
own wrong and volenti non fit injuria. Held, that these maxims 
had no applicability to the present case. Plaintiff performed 
part of his contract and wished to complete it. That the defen¬ 
dant on an unimportant variance in the performance by the 
plaintiff would not be allowed to have an oppressive advantage. 
That time was not an essential element of the contract and any 
ngid observance between Government and its farmers in non- 
settled districts is not enforced; that the refusal was not on 


grounds of violation of contract, but was couched in terms tan¬ 
tamount to a prevention of performance of a discharge; that the 
Court, prefer compensation to forfeiture as their doctrine; ac¬ 
cordingly tne decree of the lower Court was affirmed. 24th 
February, 1857, Superintendent of Cachar, appellant. 

B., a victualler, being indebted to A. in 570 L upon a balance 
o account for goods supplied and advances made, and being 
pressed foi payment, as an inducement for forbearance executed 
j 1 C y ^ w ^ich he mortgaged to A. the public-house in which 
le earned on business, and assigned to him the trade and other 
fixtures, and moveable property in the house other than the 
^stock-in-trade; with a proviso that A. should enter and sell in 
case ot B. making default in paying off A.’s debt by instalments, 
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which extended over several months, otherwise the deed to he 
void. The value of the property mortgaged was between 300/. 
and 400/., B.’s whole assets being at the time about 1,200/., 
and his debts 4,000/. B. became bankrupt between three and four 
months after the execution of the deed, having in the meantime 
continued liis business, and received further supplies of goods 
and advances from A., and made various payments to him and 
other creditors :—Held, that B.’s execution of the deed was not 
an act of bankruptcy, not being an assignment of the whole, or 
of the whole with a colourable exception, of a trader’s property, 
so as necessarily to defeat or delay creditors, by producing abso¬ 
lute present insolvency and incapacity to carry on trade, and 
withdrawing the whole of the property from the reach of the 
creditors. Hale v. Allnutt , 18 C. B. 505; 2 Jm\, N. S., 904; 

25 L. J., C. P., 2G7.— Digest , Jurist . 

A Will, not published by a son for several years after the death 
of his father, the testator, nor produced in a suit instituted by 
his brother in the zillah and provincial Courts, but which was 
for the first time produced in appeal to the Siulder Dewanny 
Adawlut, from the judgment in these Courts and which in its 
terms was at variance with the appellant’s originate pleas, reject¬ 
ed, because the appellant could not be allowed to derive any 
advantage from a will, which, if authentic, he had dishonestly 
suppressed. Subdar Hosein, appellant, November 25th, 1805, 

Yol. I. P. 111. 

A bond having been taken evidently by undue means through 
the official influence of the Dewan to a collector, but to which 
one of his dependants was the nominal obligee, (he being a writer 
in the collector’s Court, and quite incapable of advancing money 
as was apparent from his means and situation in life) cancelled 
as illegal and fraudulent. Manickchund Banerjea, appellant 
19th September, 1800, Vol. I. P 105. 

Power . and Authority of Directors.]—It directors of a public 
company do acts in a matter in which they have no authority, 
those acts are null and void; but il they neglect the acts, which 
are within their authority, and which they ought to perform, 
neither a court of law nor of equity will allow them afterwards 



to take advantage of their own neglect. Barg ate v. Short ridge, 

5 H. L. Cas. 297; 24 L. J., Clianc., 457.— Digest, Jurist. 

The proprietor of an estate, under sale for arrears of Revenue 
employed his agent to buy the estate for him and the agent 
under the instructions of his principal after the purchase, exe¬ 
cuted a mortgage of the estate, which in course of time became 
absolute. The original proprietor, then instituted an action 
against the mortgagee on the grounds that the interest was usuri¬ 
ous. Held that the purchase, through the agent, upon which 
the plaintiffs title rested was in direct violation of the law, and 
accordingly it was unnecessary to go into the question of usuri¬ 
ous interest. Rajah Bishennath Roy, appellant, 21st July, 1813, 
Yol. II. P. 71. 

A sale by a trader of his goods at prices considerably below 
their marketable value, is not of itself, a fraudulent transfer 
within the G7th section of the 12 & 13 Viet. e. 106. Lee v. 
Hart , (in error), 11 Exch. 880 ; 2 Jur., N. S., 308; 25, L. J. 
Exch., 135—Exch. Cham.— Digest , Jurist. 

To render the transaction fraudulent, the seller must have 
intended by such sale to defeat or delay his creditors, and the 
purchaser must have had reason to know that such was the 
object of the seller.— Id. 

V here, therefore, a trader from time to time, during several 
months, sold his goods to the defendant at prices from 40£. to 
00/. per cent, less than he paid for them, and afterwards became 
bankrupt:—Held, in the Exchequer Chamber, that it was pro¬ 
perly left to the jury to say whether the dealings between the 
defendant and the bankrupt were real bona fide sales by the * 
bankrupt to the defendant, each endeavouring to make the best 
bargain he could for himself, and, if so, such sales were not an 
act of bankruptcy as fraudulent transfers.— Id. 

1 he respondents having originally created a collusive Talook, 
to defiaud their creditors, in favour of the appellants, in an 
action by the parties for the talook, were obi iged to plead their 
previous collusion; judgment for appellants. Brijmohun Sein, 
appellant, I9th May, 1829, Vol. IV. P. 3id. 

Of Fraud on Dower.'] — Appointment by a father to a son, then 
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in a state of mental and bodily disease, of which he died within 
a year, set aside, the Court inferring from the evidence as to the 
father’s knowledge of his son’s state of health and pecuniary 
circumstances, as to the circumstances attending the prepara¬ 
tion and execution of the appointment, and as to its not having 
been communicated to the persons to whom it ought to have 
been communicated, that the appointment was made by the 
father, not for the benefit of his son, but for his own benefit, 
and was a fraud upon the power. Wellesley (Lady) v. Morning ton 
(Earl), 2 Kay & J. 143; 1 Jur., N. S., 1202 .—Digest, Jurist. 

Where a company was virtually insolvent, and persons were 
induced, by fraud and misrepresentation, to become shareholders 
and to sign the deed of settlement, and the company was after¬ 
wards wound up—Held, that they were not liable as contribu¬ 
tories. Universal Provident Life Association, In re Bell ex- 
parte, 2 Jur., N. S., 844—R. 

That the sanity of a man’s acts is no proof of his sanity 
where such party has once been proved insane, and prior to 
examination has been tutored as to his conduct may be seen by 
tlie annexed. 

# ^ * iere i nsan ity, though confined to certain one or more delu¬ 
sions, has once existed, and the evidence shews the deceased to 
have been instructed to conceal the continued existence of such 
delusion or delusions, and the evidence to prove perfect recovery 
of capacity is at least doubtful, a will made by a person so affect¬ 
ed, though rational and rationally instructed and executed, is not 
entitled to probate. Lyce Sombre v. Troup, 1 Deane Ecc. Rej). 2 9 
Note ,—It is said, the modes of fraud are infinite and that the 
Courts of equity have very properly never laid down as a o^ne- 
ral proposition, what shall constitute fraud or anv <• 7 
beyond which they would not go, upon the ground of fraud lest 
other means of avoiding the equity of the Courts should be 
found. Story, 186. Fraud is divisible into 1st actual and 2ndljq 
constructive fraud. Actual fraud as well as constructive fraud is 
susceptible of more or less easy ascertainment. It j s not j )C 
presumed, and omnia prsesumuntur rite et solenniter esse acta 
Jonec probetur in contrarium, and on the other hand proof posi- 
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ve is not necessary. With reference to frauds, the first proof 
is in the contemporanea exposition the conduct of the parties, 
previous, and at the time, and subsequent to the fraudulent trans¬ 
action and acta exteriora secreta interiora indicant and form 
the best key to the solution quo animo ? Vide also the articles 
“Caveat empior,” “Scientiautrinquepar, pares facit contrahcntes;” 
Constructive frauds, are such as are in themselves prejudicial to 
the public good, operating as virtual frauds upon individuals, 
such as bonds given in consideration of parties exercising undue 
influence in obtaining a benefit to the obligor, as for instance by 
bequest, or obtaining an appointment to some public office, 
though the undue influence of the obligee, brought to bear upon 
the patron or upon the testator, illegal contracts to facilitate or 
hinder marriage, in restraint of trade, criminal proceedings. 
Champerty. Contracts arising in abuse of confidence, beneficial 
contracts to parents at expense of children, or contracts bene¬ 
ficial to the guardian, and injurious to the ward, or beneficial to 
the attorney at the expense of the client, or to the medical atten¬ 
dant at the expense of the patient, to the agent at the expense 
of the principal, to the trustee at the expense of the cest qui 
trust et hoc genus omne and bargains with expectant heirs to the 
advantage of the bargainer, and intentional misleadings of 
paities under any circumstances. Vide passim, articles, actual and 
constructive fraud. Smith’s Manual, Equity Jurisprudence P. 
48 to 8G. 

The legal right of a person who has attained the age of 
twenty-one to execute deeds and deal with his property is indis¬ 
putable, but where a son, recently after attaining his majority 
maki&s over property to his father without consideration, or ade¬ 
quate consideration, a Court of equity expects that the father 
rhall be able to justify what has been done, and to show that 
the son was really a free agent and that he had independant 
advice, that he was not taking an imprudent step, under parental 
influence, that he understood the nature and extent of the sacri¬ 
fice he was making: and that he was desirous of making it/* 
So where a solicitor purchases or obtains a benefit from a client 
lie must show that no advantage was taken of his professional 
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position ; that his client was under no influence; that his inter¬ 
est was as much regarded, as that of an indifferent party; and 
where the client is a very young man and who has only just 
attained his majority and still living under his roof as part of 
his family, the duty is, if not stronger, at least more obvious. 
Per Lord C ran worth. Savery v. King , Law Magazine for Feb¬ 
ruary, 1857, p. 41G. 

Where a person possesses a legal right, a Court of equitj r will 
not interfere to restrain him from enforcing it, though, between 
the time of its creation and that of his attempt to enforce it, 
he has made representations of his intention to abandon it. Nor 
will equity interfere even though the parties to whom these re¬ 
presentations were made, have acted on them, and have, in full 
belief in them, entered into irrevocable engagements. To raise 
an equity, in such a case, there must be a misrepresentation of 
existing facts, and not of mere intention. Lord St. Leonards 
dissentient. Jor den v. Money , 5 H. L. Cas. 185; 23 L. J., 
Chanc., 865.— Digest , Jurist. 

It is immaterial whether there is a misrepresentation of a fact 
as it actually existed, or a misrepresentation of an intention to 
do or abstain from doing an act which would lead to the damage 
of the party whom you thereby induced to deal in marriage, or 
in purchase, or in anything of that sort, on the faith of that 
representation. Per Lord St. Leonards.— Id. 

In the Jurist for October, 1854, on the subject of injunctions 
there is an epitome of cases, in which equity will intervene in 
relief. They arc annexed in extenso for convenience of reference. 

In regard to staying proceedings at law under unlawful instru¬ 
ments, the Court does not require: certainty of the unlawful 
foundation of a security to justify its interference; but if, upon 
the answer, (or now it is presumed on the affidavits), it sees 
sufficient to raise a great degree of doubt whether the considera¬ 
tion of : the instrument is lawful, although there is no actual evi¬ 
dence that it was not so, the Court will restrain proceedings at 
law until it is in a position to come to a conclusion as to the 
l ights of the parties, (The Dari of Mitttown v, Stewart 3 Mv 
& C. 18) r ' 


Under the head of fraud may be considered tlie cases where 
parties have been restrained from enforcing at law instruments 
founded on or having relation to expectations from third parties, 
where the Court has considered it probable that, had the trans¬ 
action been known to those from whom the benefits were ex¬ 
pected, the abandonment of the arrangement would have been 
made by such parties a condition of the realisation of the expec¬ 
tations. (Woodhouse v. Shejgley, 2 Atk. 535; Cock v. Rickards, 
10 Yes. 429). 

An exception to this rule has been made in a case where a 
person, being on bad terms with liis father, and not admitted to 
his presence; on a treaty for the marriage of his daughter with 
an infant, gave a bond, conditioned to settle on his daughter 
and the issue of the marriage, if the marriage took place, a third 
of the estate that should come to him from his father, within 
one month after liis death {Hobson v. Trevor , 2 P. Wms. 191.) 

There is, however, nothing inequitable or against public policy 
in an agreement between parties, who have expectations from a 
third party, to divide whatever such party may leave them. 

( Bechley v. Newland , 2 P. Wms. 182 ; and see Hobson v. Trevor , 
Id. 191).— Digest , Jurist 

In regard to bonds or other securities founded on expectations, 
or given by persons having no present property, and only expec¬ 
tations from persons living, it is a settled principle that the 
Court will restrain proceedings at law upon such instruments, 
unless the actual value has been given. (Marsack v. Reeves, (> 
Mad. 108). A purchaser, however, at a sale by auction, of a 
reversion, is not of necessity bound to establish that he purchas¬ 
ed at/a full price. (Shelly v. Nash, 3 Mad. 232). But if the 
sale is so conducted as to shew on the face of it that the vendor 
is in the power of those who deal with him, the Court will not 
consider the sale by auction as affording fair evidence of the 
maiket price, and will grant an injunction till the hearing, the 
plaintiff paying i a to court the auction price, with interest. (Fox 
V' Wright, 0 Mad. IU).— Digest, Jurist, 

It is, indeed, well settled as a general doctrine of equity, that 
to persons in the position of an expectant heir, a degree of pro- 
it 2 
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tectioii is extended, approaching nearly to an incapacity to bind 
themselves by any contract | and that it is incumbent upon those 
who have dealings with expectant heirs relative to their rever¬ 
sionary interests to make good the bargain—that is, to be able 
to shew that a full and adequate consideration was paid. (1 13ro. 
C. C. 9; 9 Yes. 216; Peacock v. Evans, 10 Yes. 512; Gowland 
v. Defaria, 17 Ves. 20). And while the pressure of the distress, 
which induced originally the expectant heir to enter into the 
contract, continues, no length of acquiescence, nor even con¬ 
firmation, will prevent such heir from coming to equity to set 
aside the contract. {Gowlaml v. Defaria, 17 Yes. 20; Crowe v. 
Ballard, 3 Bro. C. C. Ill) .—Digest, Jurist. 

But the extraordinary protection of equity must be withdrawn 
if it shall appear that the transaction was known to the father 
or other person standing in loco parentis, even although such 
parent or other person took no active part in the negotiation, 
provided the transaction was not opposed by him, and so carried 
through in spite of him : and further if the heir flies off from 
the transaction, and becomes opposed to him with whom he has 
been dealing, and repudiates the whole bargain, lie must not in 
any respect act upon it, so as to alter the situation of the other 
party or his property; at least, if he does so, the proof lies upon 
him of shewing that he did so under the continuing pressure of 
the same distress which gave rise to the original dealing. [King 
v. Hamlet, 2 My. & K 456).— Digest, Jurist. 

Under this division of the subject also falls the class of eases 
where instruments are obtained under undue influence. ' J n those 
eases equity will restrain the parties, claiming under the instru¬ 
ments so obtained, from proceeding at law. {Goddard v. Car¬ 
lisle and Others, 9 Price, 169; Lady Strathmore v. Bowes 2 Bro 
C. C. 345 ; Peel v.-, 16 Yes. 157 )■— Digest, Jurist. 

Equity will interfere against a deed or an agreement entered 
into by a party while in a state of intoxication, if any unfair 
advantage has been made of his situation; (Cory Cory 1 Yes 
sen. 19, and 6ee the cases there cited; Bailer v. Mairlhill 1 
Bligh, 137) ; or if there has been any contrivance or manage- 
ment to draw him into drinking; (Johnson v. MecllicoH 



ms. 130, note (a) ; or even over-readiness to acquiesce in and 
countenance his disposition to drink; {Say v. Barwick, 1 V. & B. 
195;) or, perhaps, if upon the face of the agreement it appears 
that the offer was such ns necessarily discovers absence of judg¬ 
ment in the person making, or 'a degree of unfairness in those 
accepting it, (See the observations of Sir W. Grant in Cooke v. 
Clay worth, 18 Yes. 17; and see Dunnage v. White, 1 Swans t. 
137, and Butler v, Mulvihill, 1 Bligh, 137).— Digest, Jurist . 

The principle of the decisions is not merely that the party 
must have been actually intoxicated, but that the fact of his 
being intoxicated, taken in conjunction with the fact of the rent 
actually reserved being grossly inadequate, and different from 
that previously agreed upon, affords an inference of fraudulent 
advantage taken of the intoxication of the plaintiff. For as to 
intoxication simpliciter, it is settled that equity does not inter¬ 
fere against an instrument merely on the ground of the party 
being intoxicated at the time of executing it. {Johnson v. Med - 
licott, 3 P. Wms. 130, note {a), and Cooke v. Clayworth, 18 Yes. 

12). — Digest, Jurist . 

In cases where persons, having entered into a general arrange¬ 
ment with creditors for a composition, have entered at the same 
time into a secret arrangement with certain creditors, the effect 
of which would be to give them a superiority over the general 
mass of creditors, and to defeat the presumed intention of the 
general body—viz. that they shall all receive equally, and that 
the debtor, after the payment of the composition, shall be free— 
equity will prevent such agreement, made in fraud of the intent 
of the general creditors, from taking effect. {Eastahrook v. Scott, 
3 A <?s. 457 ; Maw son v. Stock, 6 Ves. 300).— Digest, Jurist. 

Under the head of marriage brocage bonds, and the like, are 
to be considered several cases of a mixed nature, in which the 
vice oi the transaction consists partly in its being fraudulent as 
against individuals, and partly in its being inconsistent with 
public policy. Of ^ land are what are called marriage bro¬ 
cage bonds, {Drury v . Hooke, 1 Vern. 212; Arundel v. Trevilli an, 
\ Ch. Hep. 47 ; Williamson v.‘ Gihon, 2 Sch. & L. 357 ; Smith v. 
Banning , 2 Vern, 392) ; bonds or other securities given in con- 
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side ration of obtaining places in the public service, [Hartwell v. 
Hartwell , 4 Yes. 811; Titrate v. Ross, 3 Bro. C. C. 57; Han - 
nington v. Duchatel, 1 Bro. C. C. 124; Sy monels v. Gibson, 2 
Vern. 308; Whiblingliam v. Bmgoyne, *3 Anst. 900; Morris v. 
McCulloch, Amb. 432); or for the exercise of. influence over others 
in the disposition of their property, ( Dehenham v. Ox, 1 Yes. 
sen. 276; Keat v. Allen, 2 Vern. 588); or for other objects frau¬ 
dulent in intention and mischievous in policy.— Digest, Jurist . 

The general rule in this sort of case is, that the party claim¬ 
ing under a title thus tainted shall be restrained in equity; al¬ 
though in some cases ( Law v. Law 3 P. Wms. 390; see also 
Hannington v. Duchatel, 1 Bro. C. C. 124; Morris v. M } Cut lock, 
Amb. 432) ; Dehenham v. Ox, 1 Ves. sen. 276; and see also, on 
this subject, Smith v. Aykwell or Hay ho ell, 3 Atk. 566 ; Amb. 
66; Drury v. Hooke , 1 Vern. 212; Stribblehill or Scribblehill v. 
Brett, 2 Vern 455; 4 Bro. P. C. 144; Hall v. Potter, Show. 
P. C. 76; Cole v. Gibson, 1 Ves. sen. 503; and Burton v. Benson, 
1 P. Wms. 496) the Court has proceeded on the principle of not 
interfering, and leaving the parties to do the best they can re¬ 
spectively at law.— Digest, Jurist. 

With respect to transactions falling under the head of mar¬ 
riage brocage, although the general rule has been lono* W oll 
settled, there have been some differences in the decisions as to 
the precise ground of interference. (See Smith v. Aykivell or 
Haytwell, 3 Atk. 566 ; Amb. 66; and see, ante, Drury v. Hooke, 
and the cases there cited).— Id. 

The cases in which equity has refused to interfere have been 
principally those arising on conveyances made in order to give 
to a party a colourable qualification to enable him to sit in Par¬ 
liament, or to kill game. The doctrine in these cases is laid 
down in a case cited by Lord Eldon m Curtis v. Perry, (6 Ves. 
747) ; in Platamone v. Staple, (Coop. 250 ; and see 9 Ann. c. 5) ; 
and in Brackenbury v. Brackenbury, (2 J. & W. 391 ).—Id. 

There is a class of cases in which the doctrine of relief against 
fraud has been carried to an extent which seems almost to defeat 
the very object of that doctrine, and to repress fraud in one party 
by supporting it in another, I allude to the cases in which 
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persons liaving concealed the truth, or made false representa¬ 
tions respecting their legal and fair claims, for the purpose of 
enabling fraud to be committed upon others, or upon the policy 
of the law, have been restrained by equity from afterwards en¬ 
forcing their claims, even as between themselves and the parties 
to the fraud. ( Gale v. Lindo , 1 Vern. 475 ; Id. 348; Montejiori 
v. "Montefiori, 1 W. Bl. 363 ; see also Lamlee v. Ilaiiman, 2 Vern. 
466, and Twrton v. Benson , Id. 764; IP. Wins. 496).— Digest, 
Jurist . 


But in cases of this kind, where equities are equal, the rule 
“ qui prior est in tempore potior est in jure” applies. (Roberts 
v. Roberts , 3 P, Wms. 66). 

In some of the cases above mentioned it is to be observed that 
the instruments given were originally without valuable consi¬ 
deration, and the transaction altogether based on a fraudulent 
purpose; but the leading case on this subject is Neville v. Wil - 
kinson, (1 Bro. C. C., App., 543), in which the legal title was 
originally fair, and based on a valuable consideration, and yet the 
plaintiff at law was deprived in equity of the benefit of such his 
legal title, because he had so dealt with it as to make it an in- 
strument of fraud oil a third party. In that case the defendant 
was the plaintiff’s solicitor, and, having had various pecuniary 
transactions with him, had claims against him for a valuable 
consideration to a considerable amount. On the occasion 
of the plaintiff’s negotiations for a marriage with the 
daughter of Robinson, the defendant was induced by the persua¬ 
sions of the plaintiff to make to Robinson a false representation 
of the plaintiff’s debts and in particular to conceal the debt to 
himself. It did not appear that the extent of the plaintiff’s debts 
was a condition of the father’s consent. The Lord Chancellor 
said the defendant confessed a confederacy to cheat Robinson, and 
he would not lay it down as a rule, that fraud in cases of that 
nature must be upon an article expressly contracted for; and 
granted an injunction to restrain the defendant from proceeding 
to recover any debt due before the marriage of Neville, except 
certain claims agreed upon between the parties ; and lie deliver¬ 
ed his opinion that flic defendant could not ever recover that 
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debt against the plaintiff. (See also, as to the effect of a private 
agreement in fraud of a marriage contract, Palmer v. Neave , 11 
Ves. 165). 

TV e take now, out of its order, the subject of injunctions to 
restrain infringement of patents, as a subject on which, perhaps, 
the earliest use of the common-law jurisdiction, by way of in¬ 
junction, is likely to be exercised. 

In order to prevent irreparable mischief, or to suppress multi¬ 
plicity of suits and vexatious litigation, equity interferes by 
injunction to restrain the infringement of alleged patent rights 
for inventions. (Vide 2 Story’s Eq. Jur. 209 ; Jer. Eq. Jur., b. 
b, c. 2, s. 1, p. 327; 1 Fonb. Eq. 31, notis). The jurisdiction, 
in restraining the infringement of patents, is in aid of a legal 
light; the plaintiff coming to the Court on the assumption that 
he has a legal right, and the Court granting its assistance on 
that ground. (Per Lord Cottenham, C., in Bacon v. Jones , 4 My. 
& C. 436). 

At the present day it is not generally necessary that the plain¬ 
tiff should establish his right at law in order to come into equity, 
the right appearing prima facie on record by the letters-patent. 
(Mitf. PI. 147; Ricks v. Raincock, Dick, 647 ; and see 2 Atk 
391; Anon? ! Ves. sen. 467). See the case of Universities of 
Oxford and Cambridge v. Richardson, (6 Ves. 639, 707) where 
the principle in regard to patents is stated to be, that if a party 
gets his patent and puts his invention in execution, and has pro¬ 
ceeded to a sale, that may be called possession under it. JJow 
ever doubtful it may be whether the patent can be sustained 
equity will hold that possession under a colour of title is o M - 0ulu i 
enough to enjoin, and to continue the injunction till it shall be 
proved at law that it is only colour, and not real title. 

We resume the subject of injunctions, for the purpose of stat¬ 
ing practical propositions, supported by authorities. And first 
as to injunctions to stay proceedings at law, when the prosecu¬ 
tion of the action would be inequitable. 

If a party is proceeding at law on a bond or other legal 
instrument obtained by fraud, or by means of any inequitable 
transaction, a Court of equity will in general interfere by injunc- 
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ion. ( Talleyrand v. Boulanger, 3 Yes. 447 ; Jervis v. White , 7 
Yes. 413; Hodgson v. Murray , 2 Sim. 515; and see 3 Sim. 283). 

Where, however, by the facts in evidence, dehors the instru¬ 
ment itself, it does not appear that the holder had knowledge 
of the illegal origin of a bill, he will not be restrained from pro¬ 
ceeding on it at law. {Dunbar v. Wilson , 6 Bro. P. C. 231). 

An injunction may be also granted to restrain proceeding 
under an agreement founded on a fraudulent representation. 
{Lovell v. Hicks, 2 Y. & C. 46). 

Before the 5 & 6 Will. 4, c. 41, bills and notes given in re¬ 
spect of a,gambling transaction were, by the stat. 9 Ann. c. 14, 
s. 1, absolutely void. But equity had jurisdiction to relieve 
against such instruments, and to decree repayment, if money 
had been paid under them; {Raiodan v. Shadwell, Amb. 209) ; or 
to lostium pioceedmgs at law, and to have them delivered up to 
be cancelled. {Newman v. Franco, 2 Anst. 519; Andrews v. Berry, 
3 Anst. 634). 

But because equity has this jurisdiction, it does not follow 
that it will always interfere against a bill given for a gambling 
transaction. In general, in the cases in which a Court of equity 
has interfered, it has been necessary for the plaintiff to come into 
that court for discovery, and for the purpose of connecting the 
instrument in question with the transaction on which its illegali¬ 
ty is founded; and then, if the circumstances are suspicious, 
equity will restrain proceedings at law on the instrument till 
they are better explained. {Lord Portarlington v. Soul by, 3 My. 
& K. 104; Wynne v. Jackson, 2 Russ. 351; but see Wilkinson v. 
UEaugier, 2 Y. & C. 363). 

If the illegality appears at law, the Couit will not interfere. 
{Graves v. Houlditch, 2 Price, 147). 

The law has received a material alteration as to bills and notes 
given in consideration of gaming transactions, by the 5 & 6 
Will. 4, c. 41, which repeals the provision above referred to of 
the 9 Ann. c. 14^ s# \ t and enacts, that such bills and notes, 
instead of being absolutely void, shall be deemed and taken to 
have been made, drawn, accepted, given or executed for an ille¬ 
gal consideration . 
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Where a person takes a bill drawn in the name of a firm by 
one of the partners, who by the partnership articles is expressly 
restricted from drawing- bills in the name of the firm, and the 
holder finis to prove that it has been represented to him that the 
bill was the bill of the firm, he will be ordered to deliver it up. 

( Newman v. Milner , 2 Yes. jan. 483). And where an executor 
holds promissory notes made to him as executor, and shewing 
that fact upon the face of them, a party who takes those notes, in 
a transaction inconsistent with the due administration of the 
testator’s assets, renders himself liable to the consequences of 
the devastavit. ( Downes v. Power , 2 Ball & B. 491 ; but see 
Esclaile v. La Navge, 1 Y. & C. 394). 

Wdiere several persons become sureties for a sum of money, 
each in a separate bond for his proportional share of such sum, 
there will be a liability between them as sureties even against 
the intention of the parties. ( Derimf v. Lord Winchehea , 1 Cox, 
318; and see, per Lord Eldon, Turn. & R. 429). But if the 
transaction is such as to shew that each is a surety by a distinct 
and separate transaction, and that it is not in fact the same trans¬ 
action split into different parts, one of the sureties, who has 
executed his security, is bound, although another of the intended 
sureties may not have executed his; and the Court will not in¬ 
terfere to restrain the obligor from proceeding on that one of the 
separate securities which has been executed. ( Coope v. Twynam 
Turn. & R. 426). 

In Jervis v. White and Hodgson v. Murray, (supra) the juris¬ 
diction of the Court was called in question. 

On this point, viz. the jurisdiction of equity to interfere 
against insti'uments which cannot he proceeded upon at law, 
there is this distinction to be observed—where the illegality ap¬ 
pears by the instrument itself, and where it depends on evidence 
dehors the instruments. (See on tins Col man v . Sorrel, 1 Ves. 
sen. 50; see p. 51 ; Franco v. Bolton, 3 Ves. 368; Uyan v. Mach- 
math, 3 Bro. C. C. 15; 1 In ale \. Ross, Id. 5 7; Minshaw v. 
Jordan, Id. 10, note; and Lisle v. Liddle, 3 Anst. 649). 

It is now well settled by a great Preponderance of modern 
authorities, that where the illegality of an instrument does not 
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j4j)pear by the instrument itself, but depends on evidence dehors, 
equity will interfere by injunction, and, if necessary, by ordering 
the instrument to be delivered up to be cancelled. ( Byne v. 

Vivian , 5 Yes. 604; Byne'v. Potter , Id. 009 ; Bromley v. Holland, 
Id. 010; 7 Ves. 3 ; and see pp. 10 to 22. See also Hayioard v. 
Dimdale , 17 Ves. Ill, and the observations of Sir J. Leach, M. 
R., in Grover v. Hngell , 3 Russ. 432; Jones v. Lane, 3 Y. & C. 
281). 

But that equity will not interfere, where the illegality appears 
on the face of the instrument, was decided in Gray v. Mathias, 
(5 Yes. 280), by the whole Court of Exchequer, on a bond ap¬ 
pearing on the face of it to have been given pro turpi causa; 
and the rule has since been confirmed, on great consideration, by 
Lord Cottenliam, C., in a case in which all the authorities 
were most elaborately analysed by his Lordship. ( Simpson v. 
Lord llowden, 3 My. & C. 97; and see also Jones v. Lane, 3 Y. 
&C. 294). 

But it is necessary, in order to justify the interference of 
equity, that two incidents should co-exist—wrongful possession 
of the instrument, and the resting of the defence at law on cir¬ 
cumstances the proof of which is dehors the instrument, and 
liable to be lost. ( Jones v. Lane, 3 Y. & C. 281; Colombies or 
Colmnbler v. Slim, cited by the Court in Jones v. Lane, Id. 294), 
The Court will open a solicitor s bill after security given, and 
even after payment, if the client can point out in the bill gross 

errors, and charges amounting to imposition and fraud; but if 

nothing can be made out against the solicitor but a trifling in¬ 
accuracy, and no fraud, imposition, or material error is establish¬ 
ed, proceedings at law, upon a bond given-by the client, will not 
be restrained merely because business was still going on when it 
was given. ( Cook v. Setree, 1 V. & B. 126). 

There are other cases also in which equity has refused to inter¬ 
fere between parties to a contract of doubtful or of admitted 
illegality, on the ground of public policy. (See The Earl of 
Westmeath v. The Countess of Westmeath, Jac. 126). 

It is not easy to extract from the cases on this subject any 
general principle governing the disposition of the Court to dLs- 
s 2 
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tinguisli between those cases in which it will interfere, and those 
in which it will leave the parties to law r . 

In some of the cases the Court, treating the contract as clearly 
against public policy, has acted positively against it. (Law v. 
Laze, 3 P. Wms. 390). In another, the Court, thinking the 
validity of the deed doubtful at law on grounds of public policy, 
refused to restrain the party claiming under it; (The Earl of 
Westmeath v. The Countess of Westmeath, Jac. 3 2G) ; while in 
others, again, the Court, holding the agreement clearly against 
public policy, has also refused to act positively against its being 
enforced at law. (Evans v. Richardson , 3 Mer. 4G9). 

The authorities seem, however, to justify the following as 
general propositions—first, that the Court will in no case give any 
active support to instruments founded on fraud, or on considera¬ 
tions against public policy; secondly, that in selecting between 
positive interference, and leaving the parties to law, it will take 
that course which will be most likely to defeat, not the effect of 
the instrument, but the success of the fraud originally intended 
by it. 

On the same principle as that which is applicable to the cases 
we have been discussing, equity will interfere where parties set 
up a contract apparently fair, but in fact entered into fraudulent¬ 
ly, merely for the purpose of covering an usurious transaction. 

Where, for instance, a partnership transaction is merely 
colourable, for the purpose of obtaining, under the name of a 
partnership, usurious interest for a loan, equity will treat it as a 
fraudulent contract, and relieve against it. But Court will 
not relieve against a transaction, as in fraud of the usury 
laws, merely on the- ground that the lender, either by the 
very nature of the contract itself, or by some of its pos¬ 
sible consequences, may in fact, as between him and the borrow¬ 
er, secure a rate of interest, which, taken simply as such, would 
be usurious. (Fereday v. Hordern, Jac. 144; Clark v. Giraud, 
1 Mad. 511, See Searle v. Lord Carpenter , Amb. 242). 

But if fraud in the party obtaining a legal title will prevent 
him from being permitted to use it; on the other hand, fraud in 
the party from whom the title passes will have the effect of pre- 
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venting the parties taking it from losing the benefit of it; where, 
if there had not been such fraud, they might not have been 
permitted to use it. {Taylor v. Sheppard, 1 Y. & C. 271). 

Courts of equity do not assume in general any jurisdiction in 
questions of insurance, except for the purpose of facilitating the 
trial of the validity of the policy. Thus, where the facts on 
which the liability turns, have taken place abroad, equity will 
grant a commission to examine witnesses, and will restrain pro¬ 
ceedings at law until the return of the commissioners; {Chitty 
v. Selioin, 2 Atk. 359); or, on suspicion of fraud, will compel the 
plaintiff at law to make discovei-y of the circumstances within 
his knowledge. (See Park Ins. c. 20). But, except in these 
cases, all issues upon policies of insurance must be tried at eom- 
mon law. (Ib.; and Be Ghettoff v. The Governor and Company 
of London Assurance, 4 Bro. P. C. 436, where a demurrer to a 
bill for payment of the sum insured by a policy was allowed). 
However, in a case m Peere Williams, {Be Costa v. Scandret, 2 
P. AVms. 170), where a merchant, who having information 'of 
his ship being in danger, such as to induce him to believe that 
probably she was lost, insured without informing the insurers of 
those circumstances, on a bill for an injunction, and to have the 
policy delivered up, it was decreed, that, the premiums bein<* 
returned, the policy should be delivered up. 

Under the second division of this section hill „ 

. Atlu ril e cases in 

which parties^ having legal rights originally fair, are guilty of 
either positive acts or of acquiescence; actually or constn t ‘r»i 
fraudulent; whereby they vary; or permit to be varied; the rights 
and liabilities of other parties; to their own advantage; and to 
the,detriment of such other parties. (Aston v. Aston 1 Ves 
sen. 396; Cawdor v. Lewis, 1 Y. & C. 427). 

Where a party having title has suffered another in possession 
•with an apparent title to grant fair leases, and has stood by and 
allowed the tenants to expend their money in improvements,' he 
will not be suffered afterwards, under a decree (in a cause to which 
the tenants were not parties) restoring the possession to him to 
evict such tenants, and will ■be restrained from bringing eject 
ment by perpetual injunction. {Shine v. Gough, 1 Ball & b 
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436; see also Hardcastle v. Shafto, 1 Anst. 184). But if, in such 
cases as Aston v. Aston, the waste had been permitted by express 
agreement, it seems doubtful whether equity would interfere, 
because that may be pleaded at law. • (Per Lord Chancellor, 
1 Ves. sen. 399 ; and see Ray v. Ray , Coop. 264; and Nicholson 
v. Hooper, 4 My. & C. 179). In strictness, perhaps, this latter 
case should have been mentioned under a different head; but in 
substance it illustrates the proposition discussed in this section. 
(See also Edgecumbe v. Carpenter , 1 Beav. 171). 

It must not be overlooked, that the general principle of these 
cases is not mere laches, but fraudulent dealing or acquiescence; 
and therefore, in such cases, it is put upon the plaintiff to prove, 
not merely to raise a probable conjecture, but to shew upon 
highly probable grounds a case of bad faith and bad conscience 
against the defendant. (Per Lord Eldon in Dann v. Spurrier, 
see 7 Ves. 235). 

Another class of cases falling under this division of the sub¬ 
ject is that where a creditor, having a title at law originally fair 
and equitable against a surety as well as against his principal 
debtor, by some transaction with the principal debtor, varies the 
position of the surety, and thereby taints his legal title with 
constructive fraud as against the surety. Thus, it is firmly set¬ 
tled in equity, that where a creditor gives time to his principal 
debtor without the consent of the surety, by so doing lie dis¬ 
charges the surety; that is, if time is given by virtue of positive 
contract between the creditor and the principal. ( Samuel v. 
Ilowarlk , 3 Her. 272; and s eeNisbitv. Smith , 2 Bro. C. C. 579; 
Rees v. Berringlon, 2 Ves. 540; Boultbce v. Stubbs , 18 Ves. 20 ; 
Blake v. White, 1 Y. & C. 420 ; Eyre v. Bartrop, 3 Mad. 221; 
The Bank of England v. Beresford, G Dow, 233 ; Solly v. Moore, 
8 Price, 631; Attioood v. Banks , 2 Beav. 192; and Bawmakcr v. 
Moore, 3 Price, 214). 

The rule as between creditor and surety applies equally, though 
the surety should know the fact of time being given to the prin¬ 
cipal debtor; to take the case out of it, the surety must expressly 
consent. But if the time given is not by positive contract, but 
the case is only that the creditor is inactive, the surety will not 


be relieved in equity. (Samuel v. Ilowartk, 3 Mer. 272; see also 
6 Ves. 734'; Eyre v. Everett, 2 Russ. 3S1). 

But although the creditor may, if he chooses, remain entirely 
passive, he cannot act, and then withdraw his act, without the 
consent of the surety. (6 Yes. 734; 2 Swanst. 191). Thus, if 
he takes the goods of his debtor in execution, and afterwards 
withdraws the execution, he discharges the surety, both at law 
and in equity. (Mayhem v. Crickett, 2 Swanst. 185 ; see p. 191). 
But if after such withdrawal the surety makes a fresh promise 
to pay, he renders himself liable, not as contracting a new, but 
as reviving the old debt.— (U.) 

C “ n " 0t by ,,is °"' n extent of 

the liability of the surety; on the other hand, a surety in a bond 

cannot in general, by his mere intimation that he will no lono-er 
hold himself liable, discharge himself from his liability, without 
the acquiescence of the creditor. ( Browne v. Carr, 2 Russ. COO • 
Gordon v. Calvert, 2 Sim. 253; 4 Russ. 5S1). 

It must be observed also that an injunction will not be main¬ 
tained to restrain the obligees of a bond from suing tbe surety, 
because the obligees have lent a further sum to the principal 
obligor, and taken his separate bond for it, not because they have 
simply abstained from suing him, not expressly giving him time • 
for, as already noticed, the surety is not discharged by the mere 
passive conduct of the creditor in not suing, but he must himself 
use diligence, and take such effectual means as will enable him 
to call on the creditor either to sue, or to give him, the surety, 
the means of suing. {Eyre v. Everett, 2 Russ. 381). 

A married woman had a life estate in personalty to her sepa¬ 
rate, use, with a general power of appointment by will, and, in 
default of appointment, over. She had also real estate similarly 
settled, except that in default of appointment the ultimate limi¬ 
tation was to her and her heirs, so that her husband should not 
be benefited by the curtesy. She borrowed money, fraudulently 
representing herself to be single, and purported to execute a 
mortgage of some of the settled real estate, with the ordi¬ 
nary covenant to pay. Afterwards, she by will appointed her 
freehold and personal estate chiefly to her children, and then 
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diedHeld, that by the fraud, the married woman made the 
appointed estate liable as general assets, as if she had been a feme 
sole in respect of it; and that the mortgagee had a right not 
only to a charge on the mortgaged real estate to which she was 
entitled in remainder, but, if it was not sufficient, he was, by 
reason of the fraud, to rank as a creditor on her general assets, 
and to take the appointed personal fund, if there was not enough 
without. Vaughan v. Vanderstegen , 2 Drew. 3G3; 23 L. J., 
Chanc., 793. 

A. judgment of the house of Lords given on an appeal cannot 
be reversed ; but where such appeal and judgment have been ob¬ 
tained by suppression and misrepresentation, the house will af¬ 
terwards discharge the order granting the leave to appeal and the 
order constituting the judgment thereon. Tommy v. White } 4 
H. L. Ca. 313. 

A decree in chancery was made in January, IS35, and enrolled 
in May of that year. A petition for leave to appeal against it 
(the proper time for appealing having gone by) was presented 
in February, 1839, and refused. The party who was dissatisfied 
with the decree filed a bill of review in 1844. A demurrer to 
that bill, for want of equity, was allowed. The order allowing 
the demurrer was appealed against in 1846, and in the appeal 
the original decreee was expressly complained of. In July, 1847, 
there was a general dismissal of the appeal and the order allow¬ 
ing the demurrer was specially mentioned in the order of dis¬ 
missal, but the original decree was not mentioned. In 1848 
there was a petition for leave to appeal against the original 
decree and certain other orders made in the course of the pro¬ 
ceedings, but which had not been enrolled, and in the petition it 
was stated that “ it appeared by the order of July, 1847, that 
the decree of January, 1835, had not been complained of, and 
therefore that their lordships had not made any declaration with 
respect to it,” and that “the said decree had never been adjudi¬ 
cated upon by their lordships.” On this petition, and after 
other proceedings taken, leave w r as given to include in the ap¬ 
peal the decree of January, 1835. The appeal was heard ex 
parte, and in June, 1850, the decree was reversedHeld, that 
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is reversal bad been obtained by suppression and misrepresenta¬ 
tion, and the parties affected by it having petitioned for relief, 
the house discharged the order giving leave to appeal against 
the decree of January, 1835, and the order whicli liad reversed 
that decree. No costs were given.— Id. 

A testator who was seized and possessed of real and lease* 
hold estate and of personal property (part of the leasehold being 
a colliery), specifically devised part of his real estate to his son, 
and then devised and bequeathed all the residue of the real and 
the whole of his personal estate to trustees upon trust* at some 
convenient time, with the approbation of his son, to sell and 
convert the same, and raise and invest and apply 1,000/. upon 
certain trusts, and to pay two life-annuities, and then to pay his. 
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the testator’s daughter, an annuity of 200/. a year for her life, 
over and above half the income of the real and personal estate 
o-iven to the trustees. The testator then directed that the 
daughter’s annuity should not exceed 600/. a year, and that the 
profits of the mine should not be deemed income until 10/. per 
cent, was set apart for expenses; and he gave all his property, 
subject to the legacy and annuities, to his son, and empowered his 
trustees to let his son into possession of all the property upon 
his securing the legacy and annuities. He appointed his two 
trustees and his son executors. At the death of the testator his 
debts exceeded the amount of the pure personalty. The son 
alone proved the will, the trustees having disclaimed the trusts 
and renounced probate. The son entered into possession of the 
whole property. The colliery was worked out, and yielded a 
profit of altogether 27,000/. The daughter filed a bill against 
her. brother and other parties for the administration of the tes¬ 
tator’s estate -.—Held, that the son, having acted as sole execu¬ 
tor and trustees, could not be allowed to make a profit of the 
trust; that the clear income of the colliery formed part of the 
capital of the testator’s personal estate, and that, although the 
colliery ought to have been sold twelve months after the testa¬ 
tor’s death, yet, not having been so, the son was not entitled to 
have its value ascertained at that time, and to be only charged 
with that sum and interest, but that the 27,000/. must be treat- 
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ed as ])ari of the general personal estate, the son being allowed 
his reasonable expenditure on the colliery. Lord v. Wiglitwicl 
23 L. J., Chanc., 235—L. J. 

The effect of fraud upon a contract appears to be this, that it 
gives the party defrauded a right to avoid the contract, but does 
not render it absolutely void, unless the Legislature have so 
expressly declared. In the absence of any such legislative enact¬ 
ment, the party for whose benefit the right of disaffirmance is 
given, may waive it, according to the maxim, “ Quilibct potest 
renunciare juri pro se introductoand if he choose to do so, 
and to insist upon the performance of the agreement, the other 
party cannot set up his own fraud as an excuse for non-perform¬ 
ance, because another maxim here intervenes, " Allegans suam 
turpitudinem non est audiendus.” This principle, that fraud 
renders a contract voidable only, and not void, has been followed 
out to its legitimate consequences on several occasions, when it 
has been decided, that if a party has been induced to enter into 
a contract by fraud, and has thereby parted with the possession 
of a chattel, intending to transfer both the property and the 
possession—as, for instance, under a contract of sale—the pro¬ 
perty vests in the transferee until the transferor does some act to 
disaffirm the transaction. Therefore, if before the disaffirmance 
the transferee has assigned the chattel to an innocent person for 
value, the title of such third person is good against the party 
defrauded. It is too late to declare the vendor’s election tc 
disaffirm, after the goods have passed into the hands of a bon& 
fide purchaser. This was decided in the recent case of Klngsford 
v. Merry, (15 L. J., Ex., 160), in which a person, by means of a 
false and fraudulent representation, bought certain goods, and 
obtained the delivery order for them ; he then pledged them to 
another person, who advanced money on the security of the 
delivery order, without notice of the fraud : it was held that the 
vendor could not recover the goods from such innocent pawnee 
without tendering to him the amount of the advance. Upon 
the same ground were decided Stevenson v. Lewnham y (13 C. B. 
285; 17 Jut., part 1; p. 000, in the Exchequer Chamber); Load 
v t Green , (15 M. & W, 216); aud // Infey. Garden , (10 C. B. 
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010). (See also Nicholson v. Gooch, 2 Jiu\, N. S., part 1, p. 
303; 25 L. J., Q. B. 137; and Young v. Billiter , Id. 169). 

It would be different if there had been merely a transfer of 
the possession under thS contract, for that would not authorise 
the transferee to deal with the goods; (Boy son v. Coles, 6 Mau. 

& S. 14); and on the same footing would stand a sale by an 
unauthorised agent. (Dyer v. Pearson ., 3 B. & Cr. 3S ; Williams 
v- Burton, 3 Bing. 139). 

The distinction between the transfer of property and of pos¬ 
session has been fully illustrated in our criminal law, and thence 
may be derived tests for the application of the above-mentioned 
doctrines in civil actions. It is well known that the offence of 
larceny in many instances is made to depend upon the question 
whether the possession merely, or the possession and property of 
goods, were transferred to the person who obtained them by 
fraud, and who afterwards appropriates them to his own use. 
Thus, in 2 Russell on Crimes, 24, 3rd ed., it is said to be a set¬ 
tled and well-established principle, that “ if the owner part with 
the properly in the goods taken, there can be no felony in the 
taking, however fraudulent the means by which such delivery 
was procured.” Among the illustrations there given are the 
following:—-Where a mau lode away on a horse, after it was 
sold to him, without paying or intending to pay the purchase 
money, although he had promised that he would return imme¬ 
diately with the amount, this was decided not to be larceny, 
because there was a complete contiact of sale and delivery, and 
the property as well as the possession was entirely parted with. 
33ut where the prisoner had gone to a shop, and falsely pretend¬ 
ed that a lady (naming her) wanted some shawls to look at, and 
the prosecutor gave him five shawls, and he pawned two of them 
the same evening, and the others were found in his lodgings, it 
was held to be larceny, as the property in the shawls continued 
in the prosecutor until the selection was made.— Janet, Novem¬ 
ber 8th, 1856. 

In Best’s Principles Section 28S, parole evidence is stated as 
ndmissable in the impeachment of instruments, obtained by- 
duress, menace, fraud and covin, these latter vitiating all acts how- 
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e'lei solemn even judicial, the maxim dolus et fraus nemini patro- 
cinentur; jus et fraus nunquam co-habitant; qui fraudem fit 
frustra agit” are given as additional maxims, and may be render¬ 
ed thus, 

u Fraud and equity are an ill-assorted couple.” 

Nec lex est justior ilU, quam necis artifices, arte perire sul 

“ Approving ages those decrees applaud 

Which crush the trickster with the trickster’s fraud,” Anon. 

The same author Section 401, secondary rules of evidence, 
direct and circumstantial, referring to fabrication of evidence, 
adds, “ Is there any thing impossible in the suggestion, is it even 
unlikely, that in many cases the fabrication of evidence has been 
resorted to, under the apprehension, perhaps the certain know¬ 
ledge, that similar malpractice will be exercised by the other 
side ? Suppose a man is sued on a bond, which he knows to he a 
forgery, hut feels that it is altogether out of his power to prove it 
so. Forge a release or bribe a witness to prove payment, are 
suggestions too obvious not to have been occasionally acted on ” 
Many years ago, the story was related to the writer of these 
notes, by an Indigo planter, with every circumstance in connec¬ 
tion with it, where a brother planter, to an action on a forged 
bond, admitted borrowing the money, pleaded solvit ad diem 
and put in the Zemindar's receipt^ signed and sealed, and produc¬ 
ed witnesses to prove it. Is not the practice general in India 
amongst the community at large, and by no means limited to 
actions upon forged instruments? However, fraud is of no 
country; the worst cases to he found in our Indian records are 
more than equalled in countries laying claims, not alwas tl e 
best founded, to a superior civilization. 
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Nemo commodum capere potest de su4 mjuriA.-The wrong doer.lmll n • 
benefit from his own wrongful act. ° nollung 

Frustra legis auxilium qurcrit qui in legem facit.-Tlie contravencr of the law 
will have no assistance from a Court of Justice. 

A judge in contravention of Regulation XXXVIII. 1793 
lent a sum of money to a native subordinate. After the death 
of the judge in question, his heirs instituted a suit to recover the 
same. Held that such loan was not legally recoverable and the 
judgment of the lower Court finding for the plaintiff was re. 
versed. Oodheychunder, appellant, 14th February, 1820. 

The plaintiff sued to recover possession of an estate, which he 
had bought in the name of a third party in contravention of 
Section ..., Regulation VII. 1799, and obtained a decree in the 
Province Court of appeal, but which was reversed by the Sad¬ 
der Adawlut in special Appeal. Dilaram, appellant, April 18th, 
1820. 

The defendant when required to do so, refused to produce a 
particular document and the plaintiff was allowed in consequence 
to give Secondary Evidence. In appeal, the defendant offered 
o pioi uce the document in question without accounting for his 

ieusa to do so in the lower Court. The appellate Court refused 
April, 1852 aDd dlSmiSSCd the ap P eaL Trencl b appellant, 6 th 

in^rnmel 0 / ^TlT ^ ^ 6M °° depo « 

payment of Promissor 7 note to secure an annual 

1837. °°° RS ' t0 tlie plaintiffs and which was paid up to 

the note he divided^ Augusfc of tliat >' ear , directed that 
6500 Rs. to secure ** n ° tes 40 > (,0 ° Rs ' 1 13,500 and 

but some of the _ S<T ’ ai ' ate payments to the three stipendiaries, 
was a deficiency Tl’ ° Ur per cenL and consequently there 

amount from the orb ^ W8S brou ^ to ^over that 

nal corpus of the fundt n P^led that the origi. 

themselves, without KUl " Hl 1 w ' Vltl V tlle plaintiffs 

In the lower Court a deoren ™ i e > • entlon m any way. 

“ for it ,„ s 
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not shewn that the transfer had been made upon the application 
of the plaintiffs and the terms of the agreement conditioned 
that if there was any decrease in the rate of Government interest 
the loss was to be borne by the depositor, and the plaintiffs were 
to have the full sum of 3000 Its. made up to them. In appeal, 
held that the claim rested more upon the circumstances of the 
case, than the express terms of the deed, that the deposit of the 
60,000 Its. was a full performance on the part of the depositor 
unless by some subsecpient act, he interfered with the money or 
withdrew it, and so long as the corpus of the fund produced 
3000 Bs. which it continued to do until the issue of an at¬ 
tachment against one of the shares, when all the recipients 
applied for a separation of the funds into distinct corpora with¬ 
out the concurrence or knowledge of the depositor. How or for 
whose advantage 4 per cent, paper was substituted for 5 per 
cent, paper does not appear, but the separation was made on the 
application of the plaintiffs' recipients, not on the interference of 
the depositor appellant. Had the rate of interest become defi¬ 
cient, through any acts of depositor or under the usual fluctua¬ 
tions to which the payment of interest of Promissory notes is 
liable and over which neither the depositor nor the recipients 
had any controul, then under the term of the agreement the 
loss would have been made good to the recipients by the deposi¬ 
tor ; but so far from this being the case, it is shown that but for 
the interference of the respondents, the corpus would have re¬ 
mained intact and productive of sufficient interest to meet 
the payments to the recipients in full, and therefore appellant 
cannot be held to be liable for a deficit, arising in the acts of the 
respondents themselves. In reversal of the orders below, the 
appeal was decreed. Maharajah Sreeshchunder Roy, appellant, 
24th March, 1856. 

The plaintiff sued to recover possession of a certain estate, de¬ 
claring that the defendant had bought the same merely as his 
agent. Held, with reference to the precedent 28th December, 
1826, that “ The plaintiff, as a contravener of the law cannot be 
aided in the recovery of the property and it makes no difference, 
that the defendant is in the like predicament. It is not in favour 
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--defendant that the Court refuse aid to the plaintiff; hut 

because it is improper to aid the plaintiff in benefiting by his 
contravention of the law.” Held accordingly that no action 
could be maintained and the appeal was rejected. 8th July. 
1S53. Ramkislien Doss, appellant. 

A pait} ejected the widow of his deceased ancestor, from his 
house, where she was entitled to a residence. The widow insti- 
tites an action against him for maintenance, to which the defen- 
ant pleaded, that her claim was void, because she had ceased to 
reside with him. Held that the plaintiff’s residence with her 
lather was compulsory and originated in the act of the defen- 
;ant, who had turned her out of doors and accordingly it was 
held that she was entitled to maintenance. llamdho°ne B u ta 

The plaintiff sued to recover from his tenant, who pleaded 
denying his landlord’s title. Judgment for plaintiff, t plea 

, and - 

although the Court 1 l covered upon other grounds, 

aeJee 1 T f ™ 

special appeal tho • a 7 16 Wcr *PP« ate Court. In 

»3rd jJe \ S5 > JU G g i men f,°, f tte Court below were reversed. 

Nobokishen 1 3 .° lam Tabey Nu,ldld ’ 18 th July, 1853, 
appellant. ppellant, 21st November, 1853. Suroopchunder, 

A party who uft 

the principal SQ 1UUe litigation, obtained a decree for 

fendant, \^ 0 ' agam sued to recover the interest from the de¬ 
delay was solelyT °} hmitations adversely. Held, that as the 
self, the intermedium tb ° °PP os ltion of the defendant him- 

for the purposes 0 p l )ei ^ od °f litigation would not be computed 
Seway, appellant Citations. 2nd June, 1853, Ramchoron 
The plaintiff c ] • 

who had purcha S( T ed ^ 0 reC0VOT illteresfc from the defendants 
Durputncedar, b ee a lll 'P llt nee interest, from the plaintiff’s 
they had not rc ,J Se ^ P CT sectl ^ 5, Regulation YIII. 181 q 
ottered their names as Durputnoedavs i u tl* 
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plaintiffs register, aiul obtained a decree. Held in appeal, that 
the defendants had repeatedly tendered payment of the principal 
rents to the plaintiff appellant, and had been recognised by him 
as Durputneedars in numerous suits.* The plaintiff could not 
therefore, on any reasonable grounds, put forward the plea of 
non-registry as giving any title to the interest due upon a sum 
Which had been repeatedly offered to him and which he had as 
repeatedly refused. Bholanath Klioond, appellant, 19th July 


1856. 

Note .—This and the preceding case illustrates the maxims 
nemo ex proprio dolo consequitur actionem, and nemo ex proprio 
delictu, meliorem suam conditionem facere potest vel locupletari 
ex alterius incommodo. 

Where a retiring trustee, in the expectation that a new trustee 
would be appointed, but such appointment was never made, exe 
euted a transfer of the trust funds into the name of the new 
trustee, who allowed a breach of trust to be committed,-—Il e hj 
that the retiring trustee was liable for the breach of trust. Pearce 
v. Pearce , 2 Jur., N. S., 843; L. J., Chanc., 893—K 
Jurist . 

Held also, that the proposed trustee was liable, as trustee ff ^ 
son tort in respect of trust funds which actually came t i • 
hands.—M ° U 


An agreement, pending a litigation, that a solicitor sli-ill 1 
entitled to compound interest on his demand, cannot be SU p, - 1 ° 
ed. In 1831, A. and B. agreed to charge their real estates' 
the amount of costs due to their solicitor, with annual" rests' 
The solicitor instituted a suit to enforce the lien, and the client 
presented a petition for taxation. The Court made *the Qs . ( , . 
order for taxation, with a direction to the Master to ascertain 
the amount due in 1851, hut held itself incompetent, on the 
occasion, to deal with the cpiestion of lien. Moss In ^ ^ 
Beav. 346.— Digest, Jurist. 


Held that fraud was of no sex, and the fact 0 f the plaintiff 
being a female, was of no consequence, and that it was an esta 
hlishcd rule and principle of law, that a party entering j u t 0 a 
fraudulent agreement with another to defeat the right of 1 thir 1 
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party, is not entitled to relief if his own partner in the fraud 
take advantage of the power, and that the plaintiff can have no 
relief against the fraudulent acts of his associate in fraud. 20th 
July, 1853, Bowanysunker Panday, appellant. 

The plaintiff sued the Government in an action to recover 
possession of an estate, yielding 15,000 Its. annual produce, de¬ 
eming; that he was the bond fide purchaser. It was pleaded that 
ie actual purchaser, was the plaintiff’s father, who was a Telisil- 
clar in he employment of Government and had illegally pur¬ 
chased the estate in question in the name of his infant son anl 
that accordingly the estate had been sequestrated, under the regu- 
lation^ The plaintiff’s action dismissed below and in appeal 

“e r m T\ 18n ' . appellant, " ' 

tiff 2000 ZrpZTdldVhlt 0 he the , plain ; 

twm W. action, .to which 

eel performance. Held by the Sudder Court and by the Privy 
ouneil, that the obligation was binding upon the plaintiff. 4th 
c emoer, 1846 Mumram Obustee, appellant, appeal 114 

Moore’s Indian Reports. * 

several^obp Wei ^ l **** three joint and 

rZtit aPFal ° f ° ne ° f the decree was 

In appeal hekTtl bo *l being lield to be fabricated, 

the pS t m ’ r 0nd fabl ' icated aad Pereas by 

I^Vhuntfs Ti efeaUt ii Lah ° r7, P ‘ 463> S ' D - 1852 ’ aild 

founded upon ' aPP<P> 2 ° 2 ’ S ' D - 1853 > » an action 

potent to , a COmm ° n gT0Und 0r title ’ or labilities, it is com- 
and the- Coup? C °~ defendant to #PP* al against the whole decree 
though all h‘iv‘ ^ 1(nerse ^ against all of the defendants* 
liarly appli ca ]jj e \ ^°^ ned ^ ie a PP ea ^ which ruling is pecu- 
the defendants 1 ° ! ^ resen ^ case > 111 which the bond, on which 
declared in th e ^ been jud ® ed to be jointly liable, has been 
1850 Pn.i Spoliate Court a fabrication. 12th November 

In a Tont Dath ^ a PP ellaut ‘ 

life, with a *° r Sale ° f tb ° Vcndor ’ bein S a tenant for 

of ParliamentT 0 alienation ’ agreed to “PP 1 / for an Act 
to ^enable him to convey; the Court refused, upon 
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demurrer, to stop a suit for specific performance on the ground 
that the Act of Parliament had not been yet obtained. Devenish 
v. Brown, 2 Jur., N. S., 1043; 26 L. J., Chanc., 23—V. C. W. 
See Eastern Counties Railway Company *v. Tlaiokes, 5 II, L. Cas. 
331; 24 L. J., Chanc., 601.— Digest, Jurist. 

T. K. having in 1846 died intestate, letters of administration 
were, upon the assumption that he had left no next of kin, 
granted to A. B., the solicitor of the treasury, on behalf of the 
Crown. In 1833 these letters were revoked, and administration 
was thereupon granted to M. K., who had been pronounced to 
be one of the next of kin of T. K. On claim by M. IC 
against A. B. for the payment t«> her of the proeeedafbf the 
estate and efFects received by A. B.Held, that A. B. was not 
entitled to retain the costs occasioned in opposing M Iv’ s title 
to the property. Kane v. Manic , 18 Jur., 1010; 23 L. J Chanc 
638—V. C. S.— Digest, Jurist. ’ 

To the plaintiffs action for possession as purchaser the defen 
dant in appeal pleaded adverse title as purchaser of the Putnec 
of which he was the defaulter and which transaction involves 
the absolute forfeiture of his right under Section 9, Be<ndation 
VIII. 1819. Held that there could be no ground for the°appeal 
2nd April, 1S50, Bykantnath Dntt, appellant. 

On the subject of Champerty and maintenance some very 
sensible remarks are annexed from the Jurist of the 2nd May 
1857, p. 171. A man may borrow money on a bond or when mort¬ 
gage and carry on his suit out of monies so raised, but if he 
admit a party to a share in the estate the transaction i s bad for 
Champerty. Parties may reasonably be left to make their own 
arrangements for raising money or carrying on their suits 

“Few branches of our law have undergone greater modifica¬ 
tion by change of opinion alone, and without any statutory 
interference, than that which relates to the maintenance of suits 
and actions. So jealous formerly were our judges of the inter- 
'ontion of third parties in litigation, that they adopted and pro- 
""' lgiliud vi,!WS u Pon the subject which at the present day ap- 
,X ' ,U ' 10 be absurd and extreme. The influence exercised by 


power and wealth 


ver witnesses, jurors, and it may be judges, 
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was doubtless stronger in former times than in our own, and 
often so strong and so corrupt as to work manifest injustice ; but 
still we can hardly understand the state of society in which it 
was considered necessary, by judicial decision, to bring within 
the offence of maintenance such apparently innocent acts as to 
persuade one to be counsel- for another gratis—to go with another 
to inquire for a person learned in the law—for a juror to solicit 
a judge to give judgment according to the verdict—for a man of 
power and interest to stand by another while his cause was being 
ti ied, though he said nothing—or for a man of power, not 
learned in the law, telling another, who asked his advice, that 
he had, a good title.* The extreme opinions, however, which 
prevailed upon this subject are doubtless long since exploded, 
but the effect of the old doctrine of maintenance is still felt in 
the rule upheld by our common-law Courts, that a chose in ac¬ 
tion is not assignable so as to give the assignee a right of action 
in Ins own name. Upon this point we cannot do better than 
cite the clear and forcible observations of Buller, J., in Master v 
MiUer,^ T. It. 320, 340). “It is laid down,” said that learned 
J l o e , . iu out old books, that for avoiding maintenance a chose 
lu action cannot be assigned or granted over to another. The 
good sense of that rule seems to me to be very questionable, and 
in eai y as well as modern times it has been so explained away, 
‘a it remains at most only an objection to the form of action 
m any Case ‘ In 2 ftoU- Ab. 45, 46, it is admitted that an obli- 
buUH 01 ° ther deed may be S' ranfced so tllat the writing passes; 
If atV Saitl tllat tbe S rantee Gailuofc sue for it in his own name. 

_ 111 ( person lie permitted to acquire the interest in a thins* 
whethei* lie i« f i ♦ ,, . . _ . & 

to onng the action m his own name or in the 
name ot the p>v QT w x 

n . , antor does not seem to me to affect the question 

ot maintenance tt. • . 1 

i ii n * 11 is curious, and not altogether useless, to see 

liow the doctrine e ® 

. , " * c °t maintenance has from time to time been 

j •j 1Ve ^ ^ ^ es f minster Hall. At one time not only he who 

\ m °ney to assist another in his cause, but he that by his 

lienc s iip or interest saved him an expense which lie would 

otienvise have been put to, was held guilty of maintenance. 

Slo Bac. ab., tit. « maintenance,” for these and other instances. 

v 2 
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(Bro. Ab., tit. ‘ Maintenance/ 7,14,17, &e.) Nay, if he offi¬ 
ciously gave evidence it wasniaintenance; so that lie must have 
had a subpcena or suppress the truth. That such doctrine, re¬ 
pugnant to every honest feeling of the'human heart, should be 
soon laid aside, must be expected. Accordingly a variety of ex¬ 
ceptions was soon made ; and, amongst others, it Was ^ ia ^. 

if a person has any interest in the thing in difference, though on 
contingency only, he may lawfully maintain an action on it (•> 
Roll. Ab. 115). But, in the midst of all these doctrines on 
maintenance, there was one case in which the Courts of ]. lA 
allowed of an assignment of a chose in action, and that - * • 
the case of the Crown ; for the Courts did not feel thelsdves 
bold enough to tie up the property of the Crown, or to prevent 
that from being transferred. (3 Leon. 198; 2 Cro IS'M C (- 
of equity from the earliest times thought the doctrine too b * 1 
for them to adopt, and therefore they always acted in direct 
tradiction to it; and we shall soon see that Courts of law 
altered their language on the subject very much. J n ^ ™ 
554, the Court speaks of an assignment of an apprentice J . 

assignment of a bond as things which are cr 00 d w _ ° l an 

b ^ uerween th#* 

parties, and to which they must give their sanction and 
upon. So an assignment of a chose in action has alw-i i ^ 
held a good consideration for a promise. It was so in 1 p*” 
Ab. 29; Sid. 212; and Jones, 222; and, lastly, by all the 
of England in Moulsdale v. Birc/iall, (2 Bl. 820), though tlT 
debt assigned was uncertain. After these eases we m->,- ? , 

^ * VGnt^|p0 

to say that the maxim was a had one, and that it proceede 1 
foundation which fails. But still it must he admitte 1 ^ ^ 
though the Courts of law have gone the length of tahin ^ 
of assignments of choses in action, and of acting v ^ 110 ^ lce 
yet in many cases they have adhered to the fomal^T' 
that the action shall be brought in the name of the 0 J J ee tion, 


assignor, and 
111 preserving 


not of the assignee. I see no use or convenience 
that shadow when the substance is gone; and that it ' lLbt ‘ lwll » 
shadow is apparent from the later cases, in whi *1 u ‘ X 

^ avo taken care that it shall never work injustice ? y ^° U1 ^ S 

It is time to alter this rule of law A and to ren* * • „ 

* 0 Xe cogmse in all our 
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courts, for all purposes, the rights pertaining to an assignee 0f 
choses in action. We doubt also whether the whole doctrine o f 
maintenance may not be usefully swept from our laws; for, after 
all, what offence is therein aiding a man to assert his rightful 
claims—and on questions of maintenance they are assumed to 
be lightful or what legal damage is sustained by him against 
whom such rights are asserted? The malicious instigation of 
suits and actions without reasonable or probable cause is a very 
ifferent matter; but for this an actiou will lie, quite indepen¬ 
dently of the doctrine of maintenance. It is analogous to the 
action for a malicious prosecution, as was said by Patteson, J„ in 

he case of Leman, (4 Q. B. 883). (See also Pechell v. 

Hutson, 8 M. & W. G91). 

With regard to champerty, which is hut a species of mainte 
uance it is difficult to see why parties should not be allowed to 
settle for themselves terms of payment for ser.rite rendered. If 
the camp, partita, appear, to them a better mode of rename 
.a ron than a gross sum of money, why shonkl they not adopt 

« J ““T ald the "*» «f equity would be sufficient 
IT™’ T) ' C6 " U " S *• "““‘oomee or champerty, to 
Hle.nl Ch ° “ MJ a ° d U “ 4ue adv “ ta S c > and also to render 
N g “ a> in v. Porter, (3 

to recover ’’ T"}’ 330) ~ nnmcl J > ‘efficient evidence 

Co ( 1 H °P U1 Y > ln consideration of having a share of it.” 

acts IS; f ar<J lUe f 1 fr ° m thCh ’ tendenCy t0 P TOD ^te unlawful 
probability VfP t0 3117 eirCUmstances wllich S° to affect, the 
Bi-ownhyJ i° , Unlawful aet bem g tyer&on v. Earl 

1853) 4 tt t JUf ' 71; 23 L - Chanc ” 348 ‘ S - C - (Digest 

in Chitty, p 10 n ° f maintenance and champerty will be found 
suits, and aidii Maintenance is officious intermeddling in 

Champerty U " ^ with mone ^ &c - 
a party SUeb ^“g consideration of a share, whereby 

les on the action at his own risk and costs. 
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Gam-side v. Outraji.— -Nov. 18, 1856. 

Confidential communications—Illegal secrets. 

0. had been formerly a clerk of G. §• Co., wool brokers, and in that 
position, had acquired information, and made extracts from the 
accounts, shewing that G. 8f Co. had misbehaved in their business 
to the injury of persons employing them; and one person who had 
so employed them had recovered before an arbitrator substantial 
damages on the evidence of O. G. % Cot filed the present suit to 
restrain 0. from making further disclosures, on the ground that 
he acquired his information when occupying a confidential relation 
to them. 0., in defence, filed his answer, and also a cross state- 
ment, setting out the alleged fraud in distinct terms, and exhibit- 
eel interrogatories, on which lie required a discovery from the 
plaintiffs. The plaintiffs refused to answer; but held, that they 
might he compelled to give the discovery sought by the defendant 
There can he no confidence in an iniquitous secret . 

This Court will not interfere on points of morals, except when they 
are mixed up with the administration of civil rights in property 

Sir W. P. Wood, V. C.—The equity on which the bill i s 
founded is very plain and well known, viz. on the rule that a 
person in a confidential position is for ever precluded from dis¬ 
closing the secrets with which he became acquainted through 
that relationship. There are exceptions, however, to that rule> 
of which I think this is one. There are confidences, which are 
rather to be called “ non-confidences.” There can be no confi¬ 
dence which can he relied on to restrain the disclosure of iniqui¬ 
ty : such a confidence never did exist, and never can. I ao-ree 
with the plaintiffs so far, that the defendant is not entitled to 
this discovery on a mere roving suggestion of fraud, or even 
upon a general statement in his answer that he believes there is 
fraud, or that he believes he could point out fraud if lie had 
access to the hooks. On such a ease lie is not entitled to have 
the hooks produced. But in the answer to the hill the defendant 
has put forward as clear and precise a description and statement 
■d the particular fraud alleged to have been perpetrated as can 
he supposed, lie says that the plaintiffs, being employed as 
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brokers, and bound to buy and sell bond fide and exclusively for 
their employers, surreptitiously bought and sold as principals to 
their employers, and were in the habit of making out fictitious 
bought and sold notes in order to make an extra profit for them¬ 


selves. The defendant says he has seen these fictitious notes; 
that other parties have been defrauded by these means, to whom 
he has given information, on the strength of which one of such 
parties has recovered by legal proceedings (for I consider this 
arbitration a legal proceeding for this purpose, although parties 
choose a private tribunal to avoid expense or exposure) so large 
an amount as 1,500^. Now, I admit that the plaintiffs will not, 
at the hearing, be bound by statements in the answer. They 
must all be proved then by evidence. But in this stage of the 
proceedings, on these exceptions, it is as if the plaintiffs had 
demurred to a cross-bill by the defendant containing these state¬ 
ments. The materiality to the defendant of having an answer 
to these interrogatories is clear. Suppose an answer put in ad¬ 
mitting the allegations of fraud by the plaintiffs, would not that 
be a complete defence for the defendant against the injunction 
prayed by the plaintiffs ? That consideration alone would entitle 
him to maintain a cross-bill. The only question is, whether the 
protection, which is extended to all who have employed any 
other person in a confidential way in their affairs, is to be extend¬ 


ed to cases where a fraudulent transaction has come to the know¬ 
ledge of such other person in the course of such confidential 
employment. As to whether such a person is to be prevented 
from disclosing such matters when produced as a witness, I think 
there is no such protection or privilege for the principal, even in 
the relation of attorney and client. The point is so well put in 
a case cited by Taylor, (ubi sup.), that although the following 
obsei \ ations are only reported as having been made by counsel 
arguendo, (by Tisdall, Serjt., for the plaintiff), I desire to have 
them taken as a statement of my own views on this point. The 
case is that of Annesley v. The JBarl of Anglesey , (17 Ho. St. 
Tr. 122D), There it was alleged that Lord Anglesea had, in 
conversation with his attorney, urged the latter to promote the 
prosecution of the plaintiff (Mr. Annesley) criminally for his 
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life, and if possible to procure his execution; and when the at¬ 
torney was asked as to this communication, professional privilege 
was urged why no answer should be given; bat the counsel (Tis- 
dall, Serjt.) for the plaintiff, who wished to have the discovery, 
in argument on that point says, "I shall claim leave to consider 
whether an attorney may be examined as to any matter which 
came to his knowledge as an attorney. If he is employed as an 
attorney in any unlawful or wicked act, his duty to the public 
obliges him to disclose it; no private obligations can dispense 
with that universal one which lies on every member of society to 
discover every design which may be formed, contrary to the laws 
of society, to destroy the public welfare. For this reason I 
prehend, that if a secret which is contrary to the public o* G od 
such as a design to commit treason, murder, or perjury come.' to 
the knowledge of an attorney, even in a cause where lie is 
cerned, the obligation to the public must dispense with the 3 * 
vate obligation to the client.” The judges, upon that argument 
took in the first place rather a fine distinction, restraining the 
privilege to those communications by the client which it was 
necessary for him to intrust to the solicitor for the purpose of 
carrying on a suit or prosecution on which he was retained; such 
communications ’ the attorney •sh#H inviolably keep secret • but 
that whatever was not, or could not be supposed to be, necessary 
for that purpose, was not within the privilege; and the Lord 
Chief Baron (Bowes, C. B., Exchequer in Ireland, a. d, 1743 ) 
thought, that though an attorney was bound to conceal piofes 
sional communications, yet that he might be permitted to dis¬ 
close general communications; and said that he saw noimpro 
priety in supposing the same person to be trusted in the one case 
as an attorney, and in the other case as a common acquaintance. 
But afterwards the higher ground is taken. One of the judges 
say S —“ Suppose a man to make an iniquitous proposal to one 
attorney for tli£ oppression of a third person, and that attorney 
being too honest to undertake it, a second and third may in like 
manner he applied to, and then at last an attorney be found 
wicked enough to carry his iniquitous scheme into execution; 
and, after all, none of these persons are to be admitted to prove 


this, ill order either to bring the guilty party to condign punish¬ 
ment, or to prevent the evil consequences of his crime with 
refeard to civil property. Is this law ? Is this reason? I think 
it is absolutely contrary to both,” (17 Ho. St. Tr. 1241), 
With these principles I cordially agree. There appears to me to 
be an analogy in this case with what occurred in the recent case 
of fictitious dock warrants issued by the fraudulent bankrupt 
Cole. (See Bourne v. Graham , 2 Jur., N. S., 1225). That fraud 
was discovered chiefly by the instrumentality of a clerk in Cole’s 
employment. Could Cole have tiled a bill to prevent his disclos¬ 
ing what he knew ? If the Court were to allow such an argu¬ 
ment to prevail, it would be lending itself to the commission 
and concealment of fraud. It would amount to a declaration by 
this Court that there may be a bargain between the employer 
and the employed on the subject of iniquity. This Court cannot 
interfere with morals except when they are mixed up with the 
administration of civil rights in property. An employer is ob¬ 
liged to commit to the keeping of others many secrets relating 
to his own property, and concerning those secrets the persons 
* employed are hound to maintain silence. But the employer lias 
no property at all in the things concerning which this clerk is 
giving information. The defendant says he is disclosing noth¬ 
ing except what relates to fraudulent dealings by the plaintiffs 
This, if made out, will be a good defence to the plaintiffs’ bill; 
and the plaintiffs are therefore bound to answer. Allow the 
exceptions, with costs. 

The case of Gartside v. Outran , may be given in illustration of 
the maxini, frustra legis auxilium. It is also a good distinctive 
(tisc, as to confidential communications—reported in the Jurist 
for January 24th, 1857. 

Non-declaration of Nature and Value of Goods.]— To a count 
alleging the defendants to be common carriers by railway from 
London to Southampton, and thence to Jersey by steam-vessels, 
charging them with the loss of a passenger’s portmanteau, they 
pleaded, that the goods contained in, the portmanteau were writ¬ 
ings, silks, furs, and lace, within the meaning of the Carriers' 
Act II Geo. 4, and 1 Will. 1, e, 08, and exceeded the value q!' 
x 
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10/., and were delivered by the plaintiff to the defendants, “ then 
being common carriers by land for hire, to be carried by them as 
such earners by land over their railway;” that such delivery was 
made to then servants; that at the time of such delivery the 
value and nature of the goods were not declared by the plaintiff, 
and that the non-delivery of the goods to the plaintiff complain 
ed of was by reason of the same being lost by the defendants 
out of their possession while the same were upon their railway 
and in their possession and under their care as such carriers W 
land as aforesaid Held a good plea. Pianciani v. London and 
South Western Railway , 18 C. B. 226. 

EXCHEQUER CHAMBER. 

[Error from the Court of Queen’s Bench.] 

EASTER TERM 

Fisher v. Bridges.— May 10, 1854. 

Plea—Illegal agreement—Sale of land ly lottery _ P„ 

„ , n J wrcuaae moneit 

unpai d — Covenant jot payrnent. J 

Action of covenant for payment of money. Pi ca> Ua[ ^ 

making of the deed it was unlawfully agreed between ptai H nv 

and defendant, that plaintiff should sell and defendant shjf 

purchase land for a certain sum of money, to the intent arulf 

the purpose ', as plaintiff at the time of the making of t] ie ( ' 0> 

merit well knew, that the land should he sold hij wag of fatt* 

and that afterwards, in pursuance of the said illegal agreement 

the land was sold to defendant, and a part of the purchase • 

being unpaid, defendant, to secure the payment thereof to rl 'nr 

made the covenant in the declaration mentioned: II(Jig Jy * 

verdict for defendant, and judgment for plaintiff i n tJle 

Bench non obstante veredicto, reversing the judgment ofth e Queen’s 

Bench. 

First, that the plea was to he construed as affecting the plaint ff 
with a participation in tie intent and purpose of netting the land 
by lottery . 

Secondly, semble also, that if necessary to make the plea good, it 
might be taken to mean that the covenant was gl Vcu ; n pursuance 
of the illegal agreement, and in Mat Kise it would be an answer 
to the action. 
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' 1 hirdly, that if it teas not so understood, it shewed a good defence, 
because the law would not alloio the plaintiff to enforce a security 
for the purchase money, which by the original bargain teas tainted 
with illegality. ♦ 

Judgment having been given for the plaintiff iion obstante 
veredicto in the court below, (see 2 El. & Bl. 118; 17 Jur. 1121 , 
where the pleadings are set forth), the defendant brought a writ 
of error, which was argued in Easter Term, (May 4 ), 1854, 
before Jervis, C. J., Pollock, C. B., Parke, B., Cresswell, J., 
Platt, B., A\ illiamSj J., Martin, B., and Crowder, J., by 

Hugh Jlill, (with him was Ball), for the plaintiff in error, (the 
defendant below). First, the original agreement, as stated in 
the plea, was illegal, being an agreement “ to the intent and for 
the purpose that the land should be exposed to sale and sold by 
way of lottery,” which is contrary to stab. 12 Geo. 2 „ c. 28, ss. 
1 , 4. That agreement, therefore, could not be enforced at 'law. 
(Holt, C. J., in Bartlett v. Vinor, Carth. 251, 252, and Be 
Begnis v. Armstead, 10 Bing. 107). As respects illegality, there 
is no distinction between contracts which are made for the pur¬ 
pose of carrying out a thing which is malum prohibitum, and 
those which are made for the purpose of carrying out a thing 
which is malum in se: in neither case will the law enforce a con°- 
tiaet the purpose of which is to transgress a statute. (Langton 
v. Hughes, 1 Mau. & S. 593; Cannon v. Bryce , 3 B. & Al. 179, 
cited with approbation in The Gas-light and Coke Company v. 
7W, 5 Bing. N. c. 0 G 6 , 677; 7 Scott, 779). Secondly, the 
j 0C K0 tainted with illegality that it cannot be enforced. The 
an 0 uage of the plea, which was not accurately construed in the 
^ 0 0w » s hews that there was a consideration for the cove- 

^ a lt was an illegal one; it shews that the deed was 

Tin 1 \v L' U “ ^ le ma °tiinery for carrying out the illegal object, 
.j. 111 pursuance of the agreement” will, after verdict, 

l necessaiy to make the plea good, be construed as extending to 
t ie aveiment of the making of the covenant. [Lightfoot v. 
Tenant, 1 B. & p. 551 . Parfon y p ?pham) 9 East, 408). Though 
it was no part of the original scheme that a deed should be 
nnu c oi the price of the land, yet if the deed was made to se- 
x 2 
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cure the fulfilment of an illegal agreement, illegality attached to 
the security, and the law will not enforce it. Thirdly, there is 
a distinction between cases in which the consideration is illegal, 
and those in which no consideration©appears. In Beaumont v. 
Reeve , (8 Q. B. 483 > 10 Jut. 284), on which the Court below 
mainly relied, which was the case of a bond given in considera¬ 
tion of past cohabitation, there was no consideration, and a pro¬ 
mise to pay was void, not as being illegal, but as nudum pactum. 
In Turner v. Vaughan, (2 Wils. 330, 341), which was a similar 
action, Bathurst, J., said the moral duty to provide for the per¬ 
son whom the obligor had seduced was a lawful consideration for 
the bond. [He also cited The Marchioness of Anmndale v. Harris, 
(2 P. Wins. 432).] [Jervis, C. J. When those cases were decid¬ 
ed, past cohabitation was considered a good consideration. But 
in Eastwood v. Kenyon , (11 Ad. & El. 438) it was said that a 
moral consideration is not sufficient to support an express pro¬ 
mise.] 

miles, (with him was IIoll), contra,—Bust, where the action 
is brought on a contract not under seal, it is necessary to shew, 
not merely a valid consideration for the promise, but that there 
is a consideration; and therefore Beaumont v. Reeve, (8 Q,. B. 
483 } 10 Jur. 284*) was decided on the ground, not that the con¬ 
sideration was illegal, but that there was no consideration. But 
suppose the defendant had, after the cohabitation ceased, given a 
bond to support the woman and child, there would have been a 
valid consideration. In this case, after the land had been con¬ 
veyed to the purchaser by the vendor, which was a legal act, 
there arose a moral obligation to pay the price. There is no 
statute which enacts that such a contract as this is void. In 
Barnes v. lledley, (2 Taunt. 184) it was held, that a promise to 
repay, with legal interest, a sum previously lent on usurious 
terms, was binding, though stat. 9 Ann. c. 16, makes such a 
contract void. [Parke, B.—Suppose A. agrees to pay a sum of 
money if B. does an illegal act, and after it is done. A., instead 
of paying the money, gives a bond for it, will the law lend its 
assistance to enforce payment of the money because a bond lias 
been given V] According to moralists the obligor ought to pay 
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money; and Crompton, J., said, (2 El. & Bl. 127), "Where 
a party acquires land by an illegal transaction, and repents, there 
is nothing illegal in paying for the land, or in giving security 
for payment.” Secondly, it is not enough that the vendor knew 
that the purchaser intended to make an illegal use of the land 
sold; the plea ought to have shewn that the vendor intended it 
also. (Pettecat v t Angell, 2 C., M., & R. 311). [Parke, B.— 
The jury have found that the agreement was “ to the intent and 
for the purpose that the land should be exposed to sale and sold 
by way of lotterythat is, with the understanding of both 
parties to the agreement.] The language of the plea is to be 
understood as excluding the supposition that the deed was given 
m pursuance of the agreement, as Lord Campbell, C. J., said, 
(2 El. & Bl. 124; 17 Jut. 1122). {JFillicms, J.-If so, the 
verdict ought to have been found the other way.] The plea 
does not state that the bond was given according to any stipula¬ 
tion in the original agreement: the words are, “ in consideration 
of a certain sum of money to be therefore paid,” not "part 
thereof to be paid and the remainder to be securedand the 
plaintiff proceeds to state, that part "being unpaid,” the defen¬ 
dant made the covenant. If a covenant made under such cir- 
cumstances is not capable of being enforced, the law will 
mpose a perpetual incapability of enforcing payment on the 
vendor; and it is not necessary for the protection of the public 
that a voluntary engagement entered into under these circum¬ 
stances should not he capable of being enforced. [Thirdly, with 
icfe lance to the agreement itself, he cited The Gas-light and Coke 
Company v . Turner, (7 Scott, 779; 5 Bing. N. C. 066; S. C., 
111 8 s cott, GOO; 6 Bing. N. C. 324; 9 M. & W. 636); 

570 4tl 6C ^ ^ 10 cases collected in Chit. Contr. 663, 3rd ed.; 

ant/ '\ edlJ an <l note (b) to Sex v. Kildmbv, (1 Wms. Saund. 

309 c. Gth ed.)] 

. .. U-'- h in reply.— \Parke, B., referred to Lord Mansfield 

... Holm, (Cow[> 341> M3) j 

Cur. adv. viilt. 

tms > C. J. } now j e }j vere( l the judgment of the Court.—This 
1S a writ of error from the Court of Queen’s Bench. The deck- 
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ration states, in substance, that the defendant by his deed cove¬ 
nanted with the plaintiff, for himself, his heirs, &c., that he the 
defendant, his heirs, &c., should and would well and truly ply to 
the plaintiff, his executors, &c., the sum,of 030/., w ith interest 
on a day named. The defendant pleaded, first, that before till 
making of the deed in the declaration mentioned it was unlaw¬ 
fully agreed by and between the plaintiff and the defendant 
that the plaintiff should sell &e, to the defendant, and that 
the defendant, should purchase of the plaintiff L i 
from lnm a conveyance of certain land, &e. for the residue of 
term, subject to a mortgage, at, and for, and in consideration of 
a certain sum of money to he therefore paid by the defendant 
to the plaintiff, to the intent and for the purpose, as the plaintiff 
at the time of the making of the agreement well knew that the 
lands, &e. should be exposed to sale and sold by way of lotte 
&e., contrary to the form of the statute; and further that7 ’’ 
pursuance of the said illegal agreement, the said lands &c w 
sold, transferred, and assigned for the residue of the term Sl ib 
ject as aforesaid; and a part of the purchase or considerati 
money to be paid by the defendant to the plaintiff f or the '«• 
being unpaid, the defendant, to secure the payment thereof to 
the plaintiff, made the covenant in the declaration mentioned 
the said 630/. being parcel of that money. The second pl cn w 
in substance the same as the first, except that it states the sale to 
be colourable. At the trial the jury found the first plea for (] le 
defendant; and the Court of Queen’s Bench having given j U( j 0 . 
ment for the plaintiff non obstante veredicto, the defendant 
below brought his writ of error. 

The first question is, wliat is the meaning of the ple a ? j, 
was said in the argument that it did not sufficient)y ‘iff . [ 
plaintiff with a participation in the intent and p Wpose ‘ “ ^ 
mately selling the lands, &e. by lottery, because the interposition 
of the words, “as the plaintiff at the time of the making of the 
said agreement well knew,'” shewed that the plaintilf’mevoly 
knew of the intent. But we think that the p] ea canno j. | JQ g0 
read. After verdict every fair intendment must be made in 
favour of the plea, giving full effect to all the words used; and 


finding as we do in the plea a distinct averment that the agree¬ 
ment between the plaintiff and the defendant for the sale was to 
the intent and for the purpose of the future lottery, we cannot 
qualify that allegation st> as to make the plea bad, merely because 
it is added, perhaps unnecessarily, that the plaintiff knew of that 
intent. 

It was also said in the argument—and this point formed the 
basis of the judgment of the Court below—that it did not ap¬ 
pear that the covenant was given in pursuance of the agreement, 
01 was connected with it. Perhaps, if it were necessary to make 
the plea good, it might, after verdict, be taken to mean that the 
lands were sold and transferred in pursuance of the agreement, 
and also, the consideration money being in part unpaid, that the 
covenant was given in pursuance of the agreement. But accord- 
mg- to the view we take of this case, it is not necessary that the 
plea should he so understood. It clearly shews that the cove¬ 
nant was given to secure the payment of a part of the purchase 

or consideration money for the lands, the subject of the agree- 
ment. 


Upon the record so framed and so understood, in our opinion 
e plaintiff in euor is entitled to judgment, and we therefore 
1 . that tlie judgment of the Court below must he reversed, 
'll 1S r°^ Uie original agreement was tainted with 

1 e * a %‘ AN lotteries are prohibited by stat. 10 & 11 Will. 3, 
s ‘ ^ an d ty the 4th section of stat. 12, Geo. 2, c. 28, all 
ail'd ° f ll0USes> ^ ar *ds, &c. by lottery are declared to he void, to 
not'h^ 01 ^ 8 P ur t ,oseSi The agreement, being illegal, could 
of tli'' e J lIorce<3, ai 'd no action could ho brought for the recovery 
illeo-ul PUlchase - m °ney of the lands, the subject-matter of the 

° i 7 1C01ner,fc - This was conceded in the court below; it 
was not denied n 

n ^ 1 111 the course of the argument before us ; and, if 

tli It es tablished by many authorities. But it is 

j a a ^ ie e °venant may be good, and may be enforced at 

> ^en tbi^{|h th e original agreement were illegal, and the 
- :Tr ey not recoverable by reason of that illegality, if it 
• ° °° ft sec ^%d by an instrument under seal I t is certain- 

} uk t nil for a bond or other instrument under seal no cong ;. 
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deration is necessary, but it does not therefore follow that every 
such instrument may be enforced by an action. The authorities 
cited on the argument shew, that where the bond or other in¬ 
strument is connected with the illegal agreement it cannot be 
enforced; (Light foot v. Tenant, 1B.&P. 551 . Baxton y p op ] iam> 
9 East, 409 ; The Gas-liglit and Coke Company v. Turner 5 Bin" 
N. C. 066; 7 Scott, 779); and therefore, if this pica allocs 
that the covenant was given in pursuance of the illegal ao-ree- 
meut, it would, upon these authorities, be. an answer t<T the 
action. 

But if it is not so understood, we think it shews a "ood de¬ 
fence. It is clear that the covenant was given for payment of 
the purchase-money. It springs from and is a creature of the 
illegal agreement, and as the law would not enforce the original 
illegal contract, so neither will it allow the parties to enforce a 
security for the purchase-money, which by the original bargain 
was tainted with illegality. 

The case of Beaumont V. Beeve, (8 Cl. B. 483 ; IQ j lu . 2S4) 
much relied upon in the court below, does not, in 0 ur judgment' 
affect the question. It is clear that past cohabitation and previ¬ 
ous seduction are. not good considerations for a parol promise • 
but they are not therefore illegal considerations; they are no 
considerations at all; and inasmuch as a bond or other imtni 
ment under seal, is good without any consideration, it by n 0 
means follows that a covenant to pay a sum of money, tainted 
with illegality, can he enforced merely because a bond for m .p lu 
tenance, founded upon past cohabitation or previous seduction is 
good. If an agreement had been made to pay a sum of money 
in consideration of future cohabitation, and after cohabitation, 
the money being unpaid, a bond had been given to secure that, 
money, that would be the same case as this, and such a bond 
could not, under such circumstances, he enforced. 

For these reasons we are of opinion that the judgment must 
be reversed .—Judgment reversed. 

The ease of Fisher v. Budges, is in point where the plaintiff 
< • participant with the defendant in an illegal Contrast, Jurist 
7 Mb February, 1 * 55 , P. 157. 


Where a misdescription of a party as to his occupation, by 
reason of which his creditors might be deceived, and where such 
misdescription is at variance with the law, a bill of sale by such 
party declared void. * 

The object of the Bills of Sales Act (17 & IS Yict. c. 30), is 
to give the assignee and creditor a true idea of the position in 
life of the-assignor; and therefore, a misdescription, or absence 
of true description, in regard to his occupation is substantial, and 
invalidates the transaction. Allen v. Thompson, 1 H. & N. 15; 
2 Jur., N. S., 451; 25 L. J., Excli. 249.— Digest, Jurist. 

A bill of sale filed in accordance with the provisions of that 
statute, .purported to be given by A. B., of a certain place, 
“ gentleman,” and was given in respect of the furniture of his 
house there. It appearing that the assignor carried on no bnsi- 

ness at that place, but was a clerk in the Audit Office:_Held, 

that “ gentleman” was a misdescription of the party, which 
vitiated the bill of sale.— Id . 


In registering a bill of sale under that statute, the affidavit 
purported to be made by A. B., of such a description, who was 
also the attesting witness to the bill of sale, but the affidavit did 
i0t con ^ a ^ u any further allegation of the residence and occupa¬ 
tion of the attesting witnessHeld sufficient.— Id. 

A creditor issued three elegite on three several judgments, and 
extended the lands of his debtor ; he afterwards took a convey¬ 
ance of part of them. On a question whether the tenancy by 
y git had been wholly extinguished and the judgment satisfied, 
t ic cieditor insisted that it had not been shewn that the writs of 
e ( 0 it lud been duly returned, and that no evidence had been 
^nen to shew in respect of which elegit the lands conveyed had 

credit^^^ 0 ^* —Held, that the onus of proof was on the 

, ^ e ing bound to make out that he was a subsisting 

incumbrancer • n-n i . _ 

3 u na, secondly, that as it was his duty to have 
a pioper return to be made and filed, he could not take 
^ ^ o L his own omission. Ilele v. lord Bexley, 17 Beav* 
1 7 v v k* J., Chanc., 1007. — Digest, Jurist, 

A creditor issued three elegits under three judgments, and the 

S ieu ’ ^ Ul ^ ue of t] le first two, extended the whole of a lease 
x 
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hold estate, and returned nil to the third. The first;two judg¬ 
ments being adjudged to have been satisfied at the time.— 
Held, that the creditor had acquired no right under his elegits. 
— Id. 

A. D , being entitled to three annuities secured by covenant 
and judgment, received for twenty years part of the rents of the 
grantor’s estates under elegits issued on satisfied judgments — 
Held, that he was not accountable for his receipts'^ 
having a charge on the estate who had taken no proceedings' to 
obtain possession.— Id. 

Although it is not the intention of this note book, to cmbod 
cases illustrative of the Criminal Law, still the annexed cL<T 
may be usefully referred to. The author has seen Moimhyr 
guns exposed for sale in Calcutta, bearing the names of English 
makers. It may be as well to know how such dishonesty should 
be dealt with. 


Reg. v. Thomas Closs.— Nov. 21 an g 3() 


Cheat at common law — Forgery—False token 


or mM r p ain(hlff 


name of artist on copy (ff'jicfure—Indictment. 

A forgery must he of some document or writing. Themf 

. ,7 cr yore th e 

'painting an artist s name in the corner of a copy of a pj c ( L 

order to pass it off as the original is not forgery . 

If a man in the coarse of his trade, openly carried on, puts a f / 
mark or token upon a spurious article, so as to pass it off as 
genuine one, and the article is sold and money obtained by me, 
of the false marie or token, he is guilty of a cheat at common law 
An indictment for such an offence must contain an averment that 
it was by means of such false mark or token that the defendht 
was enabled to pass off the article and obtain the money 

. Cockburn, C. J.—The defendant was indicted on a charge, set 
out in three counts of the indictment, that he had sold to'one 
Fitzpatrick a picture as and for an original pict ui . e p a j n ted hy 
Mr. Linnell, when in point of fact it was only a CO py 0 f a pj c , 
ture which Mr. Linnell had painted, and that ho passed it off by 
means of having the name “ J. Linnell” painted in the corner 
of the picture, in imitation of the original one, on wliieli that 


MiNisr^ 


183 



name was painted by the painter. Upon the first count, for 
obtaining money by false pretences, the defendant was acquitted ; 
the second was for a cheat at common law; and the third for a 
cheat at common law by means of a forgery. As to the third 
count, we are all of opinion that there was no forgery. A for- 
gery must be of some document or writing; and this was merely 
in the nature of a mark put upon the painting with a view of 
identify ing it, and was no more than if the painter had made 
any other arbitrary mark as a recognition of the picture being 
his. As to the second count, we have carefully examined the 
authorities, and the result is, that we think if a person in the 
course ol his trade, openly and publicly carried on were to put a 
lalse mark or token upon an article, so as to pass it off as a 
genuine one, when in fact it was only a spurious one, and the 
article was sold, and money obtained by means of that false mark 
or token, that would be a cheat at common law. As, for in¬ 
stance, in the case put by way of example during the argument 
if a man sold a gun with the mark of a particular manufacturer 
upon it, so as to make it appear like the genuine production of 
the manufacturer, that would be a false mark or token, and the 
Party would he guilty of a cheat, and therefore liable to punish- 
lf tlie mdlctme nt were fairly framed so as to meet the 
f j S ’ and therefor <b upon the second count of this indictment, 
the prisoner would have been liable to be convicted if that count 
^ cen properly framed; but we think that count is faulty in 
i^ iespeet^a 1 though it sets out the false token, it does not 
defenl* 11 ^ ^ ^ was % means of such false token the 

moi * 2^ WaS eila ^ e ^ to P ass the picture and obtain the 
p 2 / ^ lG conv ^tion, therefore, cannot be sustained.— Jurkt 


tions of ^ Neglected to perform Ids own part and condi- 

i u biin contract, held to have no right of action to 

,/ 5 rising 0U £ 0 f contract, loth Julv, 1850, Rajah 

7 ™ ° 8h ’ ' ,|>i>e "“ t ’ N - w - ' 

I ,u *} agreed to give another a certain share on the estate 
under litigation ; r . „ , . . ulLl 

® m consideration ol Ins advancing frauds to earw 
on the hturatim, A , n . . Ulll 3 r 

K A suit subsequently instituted to recover 
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possession of such share dismissed. 25th April, 1842, Lamb 
appellant, 28th July, 1810. Lutuferrassa, appellant, N W 
Provinces. 11th August, 1847, Syud Keramut Ali, appellant. 

The auction-purchaser came to an understanding with one of 
the defaulter’s proprietors, prior to the sale, that lie should be 
associated with him and subsequently, he received a portion of 
the earnest money, and wrote an agreement to say, that on re 
cciving the balance price, wo would let him have the share" 
These facts were admitted by appellant and respondent. Held 
in special appeal that the appellant being a defaulter could not 
legally purchase and therefore the transaction was an infraction 
ol the law by evasion and any claim originating in it was unten¬ 
able, Radha Purshad Roy, appellant. 17th March. 184.fi 




there must be nothing derogatory to the common law. 

Pacta conventa quo) neque contra leges ncque dolo malo inita sunt • i 
* , c omm mode 

obeervanda sunt.—Contracts m themselves legal and m good faith, are to be ob 

served in good faith. 


The lower Court had awarded 3,307 Its. as c , • 

execution. The lower appellate. Court was of opinion tUatas 
per Section 5, Regulation XXVII. 1793, the petitioner was not 
entitled to collect duties and taxes, but only the actual rent of 
the land, and reduced the mesne profits to 42 R s IXeld. in appeal 
over, that, duties and taxes, being prohibited as illegal cesses are 
not recoverable as mesne profits. February loth 1846 Rada 
Moluin (those Choudry, petitioner. 



A defaulting putneedar, purchased his estate benamee. The 
ostensible purchaser set up title for himself and sued the ryots, 
when the real purchaser intervened and the cases were thrown 
out. The purchaser then sued to establish his title and obtain¬ 
ed a decree, which was reversed by the lower appellate Court, 
because such purchase was prohibited by Section 9, Regulation 
VIII. 1819% Held in special appeal, that although the law pro¬ 
hibited such purchases, the forfeiture of the estate is nowhere 
required as a consequence. That a prohibition without a penalty 
was in itself inoperative, and that with reference to precedent 
Anund Mye Dutt, v. Ramjye Mundul and others, 24th June, 
1845, held that a defaulter purchasing his own tenure, is under 
Section 9, Regulation VIII. 1819, barred all remedy, and cannot 
recover on a title, based upon a transaction prohibited by law. 
Kishenehunder Neogee, appellant, 31st July, 1847. 

The plaintiff sued forty-eight defendants, with a view to the 
reversal of the orders of the Deputy Collector, but being unable 
to produce any documentary proof of his title, the lower court 
dismissed the action, although thirteen of the defendants during 
the pendency of the action, retracted from their original defence 
and admitted the plaintiffs claim, the judge finding that they 
owned but inconsiderable shares, that their proceedings were 
manifestly collusive and that were the plaintiff, who was a man 
of great wealth and power, to get a footing in the estate, lie 
would soon accomplish the injury of the others. In appeal, inter 
alia, it was urged, that at least a decree should pass against the 
thirteen parties admitting the plaintiff's claim as her precedent, 
Sri Copal Pal Choudry, &c. P. 682, 685, 1853. Asoor Singh, P. 
600, 1855/ Porosram Mahtee, P. 150, 1852. Ramkanaliee Roy, 
1. 47, 1^51. Held that in matters of personal liability, such as 
in bonds actions for defamation, &c. an admission by a defen-. 
svill necessarily bind the party confessing judgment. So 

also ot acknowledgments, but in the present case the facts are 
independant of personal consideration, being simply, as to wlie- 
thci the lands belong to the plaintiffs or defendant's estates. The 
statements of co-sharers will be considered as evidence pro tanto, 
but the Court will not be bound by them and as no credit attaches 
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to the statements of the thirteen Respondents, admitting- the 
plaintiff’s claim, as on their answers they denied it, and state that 
bequentty discovered that the land was the property of 
ie plaintiff, manifestly no reliance can, be placed on statements 
so evidently collusive and as the plaintiff appellant has otherwise 
tailed to prove his case, the order below is affirmed oath 
Novcmto 1856 M.hT.j.lr Moheshrr, Singh, ' 

T„. „lt travelling in cnrpnny, were ; 

of ““-™ protecting hi, a«p*d, vrift two 

TTf*. " r7 °‘ h “ **"“ * ”»slo ono. After p.sj" 
the last clrowk, whore their ch.lnns liarl been duly vised til ” 

were detained by the salt dar.gah and finally L salt'belnl 

n erghed rn the bags, the case was by the direction of the Board 

- °Z 7? C TZ ^ SMi °" »»x 

J S 9 The crnl Court had the salt weighed without the bao-s, 

bull r mg at .. tlieie WaS StU1 an excess we 'g ]lt > the salt and 
ullocks were confiscated. In appeal, on the grounds inter alia, 

ha the salt as per each invoice should be weighed separately, 

held, that the proceedings throughout were irregular- that the 

salt should have been weighed separately, according to’the sen 

rate rowanahs and chalans, with which the weighments should 

have been compared; further, that the darogah's measures were 

illegal on account of seizing the salt, three miles beyond T! 

station after having once examined and endorsed the Chaffins' 

and finally the civil Court, had contrarily to Section 113 

lation X. 1819, refused to receive the explanation which th 

salt merchants were desirous of making. The orders of c j\- 

cation were accordingly reversed and the salt and bull 0 ;P 

stored. Ramkana Beoparee. Petitioner, January 27th ] 83^^ 

The petitioner purchased 5500 maunds of salt under tl ° 

rowanahs and shipped it in eight boats for Patna, The s 

tendant of salt chowkies in Jessore, finding* A supenii- 

& a u excess of 61 4« 

maunds. awarded a fine 6,140-8, and directed tho on r 
.. , 9 , -. p confiscation of 

the boats and sent the proceedings up for confirmation of the 
imlge which was obtained, 20th February, 1850. 

In appeal by the proprietor petitioner, who urged that (he cr 
' V:,s lrk ‘ J withoul ‘“king an answer from him and contrary to 
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ection 113, Regulation X. 1S19, inasmuch as no notice had 
issued. Held, that all the judicial proceedings of the superin ten- 
dant of salt cliowkies and of the judge, as respects the petitioner 
in regard to the confiscation of salt are void ah initio in conse¬ 
quence of no notice having been served upon the petitioner under 
the law quoted. The petitioner must be put in the position in 
which he stohd before any of the above illegal judicial proceedings 
were held. Buldeb Shah, appellant, April 9tli, 1850. 

In pursuance of the above order, the judge discharged the 
supercargo also (who had not appealed) from prison, without pay¬ 
ment of fine, wherein appeal by Government on the grounds, 
that the information against the proprietor having been with¬ 
drawn, the salt ought to be confiscated on the charge against the 
supercargo. Held, that taking Section 100, with Section 41, 
Regulation X. 1S19, the penalty of confiscation of salt under a 
judicial suit or information according to Section 90, and the Sec¬ 
tion following, cannot be enforced unless there be an information 


§L 


against the party upon whom the penalty will fall, viz. the 
owner of the salt. The proceeding against the gomashtah or 
other person in charge of the salt, can only be as regards the 
penalty exigible from him, which by Section 41, is a personal 
one by fine. As the ground of the present application is that 
there is no necessity for including the owner in the proceedings 
for confiscation and no information or charge against him, there 
is no reason to interfere with the order of the judge, releasing 
the attachment; but the fine imposed upon the gomashtah in 
charge, has been erroneously cancelled by the judge and will be 
leviable as before. Government, petitioner, September 8:0th, 
1850. 


In the same case Government made the owner a party after 
due sc nice of notice and the salt was confiscated for excess and 
the supercargo fined 6,140 11s. upon which a farther appeal was 
prefeired on the ground that the weighment was not made in 
the owners presence, and the precedent p. 5, summary reports, 
Sudder Dewany Adawlut, 27th of January, 1835, was relied 
upon; to which the Respondent pleaded that it was unnecessary 
that the owner should be present as per Section 41, Regulation 
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X. 1819, and the weighment was made in presence of the 
owners gomashtah, that the law was silent as to the atten¬ 
dance of any party at the weighment. The question there¬ 
fore is, whether the weighment in the absence of the owner in¬ 
validates the proceedings of the Superintendant of Salt Chowkies 
and the judge of Jessore. By Section 100 a summons must 
issue for the attendance of the party charged. By Section 1S1, 
on the attendance of that party, the investigation shall be imme¬ 
diately commenced. By Section 102, on failure to attend a pro¬ 
clamation must issue, and on default, the Salt officer is then to 
proceed to an investigation and pass judgment as though the 
party had been present. Such weighment is of the essence of 
the investigation under Section 101, and specifically lays down 
that on the anival of the party and not before the investigation 
shall commence. Sections 100 to 103, are the enacting sections 
lor services of process in confiscation and the Superintendant’s 
proceedings and those of the judge’s are alike illegal. The boats 
and salt within the rowanah must alike be released, per Sir R. 
Barlow, similarly in separate judgment, per Mr. Colvin J. Per 
Mr. Dick, that salt being perishable many reasons present them¬ 
selves for weighing it without delay ancl semble, that a fair and 
open weighment in presence of the agent, of the owner and his 
people and a decision for confiscation passed on such grounds, is 
perfectly sound and legal. The majority being for the release of 
the salt and boats, the appeal was dismissed. Buldeo Shah, peti- 
tioner, appellant, April 17th, 1851. 

Contributory—Fraud \ 

i person who teas induced to take shares in a company by false and 
fraudulent representations made by the directors in a report which 
was adopted at a general meeting of the company, although he 
afterwards receii ed dividends on his shares , and though further 
false and fraudulent reports were made and adopted whilst he 
held the shares is not liable to be a contributory. 

The Royal British Bank—Brockweli/s Case. — Aug. 5. 

The annexed case is with advertence to the effect of 
Concealment and Misrepresentation.'] —F. applied to an insu¬ 
rance office to effect a policy on his life. He received a form of 
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“ proposal,” containing’ cpiesfcions requiring to bo answered. 
Among tliese were tlie following: “ Did any of the party’s near 
relations die of consumption or any other pulmonary complaint ?” 
and “ Has the party’s •life been accepted or refused at any 
office?” To each of these questions F. answered, “No.” The 
answers were false. F. signed the proposal, and a declaration 
accompanying them, by which he agreed “ that the particulars 
mentioned in the above proposal should form the basis of the 
contract.” The policy mentioned several things which were 
“ warranted” by F. The subject of these two answers were not 
included in such warranty. The policy also contained a proviso, 
that “ if anything so warranted shall not be true, or if any cir¬ 
cumstance material to this insurance shall not have been truly 
• stated, or shall have been misrepresented or concealed, or any 
false statements made to the company in or about the obtaining 
or effecting of tills insurance,” the policy should be void, and 
the monies paid should be forfeited. In an action on the policy, 
—Held, reversing the judgments of Exchequer and Exchequer 
Chamber in Ireland, that it was a misdirection to leave it to the 
jury to say whether the answers to the two questions were ma¬ 
terial as well as false, and if not material, that the plaintiff was 
entitled to the verdict. The representation being part of the 
contract, its truth, and not its materiality, was the question. 
Anderson v. Fitzgerald , 4 H. L. Ca. 484.— Digest, Jurist . 

Of aliud est tacere aliud celarc, the case below is in point. 
The principle applies generally. 

Executors and Administrators .]—In order to exempt a plaintiff 
administrator who has failed in an action from payment of costs 
under the 3 & 4 Will. 4, c. 42, s. 31, it is not enough that the 
defendant, being in possession of evidence which he knows will 
defeat the plaintiff’s case at the trial, or may prevent him from 
bringing the action, does not volunteer a disclosure of it. But 
if the plaintiff administrator applies to the defendant for infor¬ 
mation, the result of which may decide the ease, the defendant 
is guilty of misconduct if by suppression or concealment or 
miscolouring he leads him astray, and induces him to continue 
his action. In this latter case, such plaintiff, if he fail in 
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tlio action, will be exempt from payment of costs, liedmane v. 
More, 2 Ji% N. S., 001; 25 L. J., Q. B., 311—B. C.— 
Coleridge. 


c 


Dolus cu-cuitu non pm-gatur.—Once fraud, still fraud. 


In a dispute lor possession, the conveyances upon which both 
parties rested their claim were alike held to be fabricated. Under 
these circumstances, the plaintiff’s bill of sale although registered, 
held not to be entitled to any preference as per Section 2, Act 
XIX. 1843. Abdool Gunnee, appellant, 24tli February, 1853. 

In an action, the plaintiff rested his case specially upon a cer¬ 
tain deed of compromise. In addition lie brought forward 
various other deeds of ulterior date. Had the deed of compro¬ 
mise been bona fide, all such subsecpient deeds were in themselves 
manifestly unnecessary and their very number was held to be 


presumptive of fraud. Inayat Ali, appellant, 22nd April, 1850. 

A certain estate which had been ostensibly settled upon the 
wives, was within a year of such settlement alienated by them 
to third parties. Held, that the object clearly was not to bene¬ 
fit the wives by the -settlement but to place the estate beyond 
the reach of creditors. 21st June, 1852, Horilkisser, appellant. 

The plaintiff entered into a quasi contract having for its ob¬ 
ject, the evasion of the usury laws, stipulating for a return of 
grain in payment of an advance for money, the effect of which 


was to give him 800 Rs. as interest on 2,000 Rs. f or e i 
months. Held in reversal of the orders of the lower Court 
that this was a mere attempt to evade the usury laws Section V 
Regulation XV. 1793. Baboo Moddonmohun Singh, appellant’ 
May 3rd, 1855. Vide maxim, “ quando aliquid prohibetur ” 

The plaintiff sued to recover a bond debt and being non-suited 
he was charged with costs. He again sued and recovered. 
In the meantime the defendant had sold Ids decree for costs 
amounting to 1G6-8-0 for Co. 2 s Rs. 150 and his vendee took out 
execution against the plaintiff, who applied to have these costs 
Set <jlt as a S ainsfc his decree for 2179 Rs. which the lower Court 
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disallowed, execution of the decree not having been taken out, 
before the sale of the decree for costs. Held, in both the appel¬ 
late Courts, contrarily, that the sale was collusive to defraud the 
plaintiff, and compel him to pay the costs of the nonsuit, not¬ 
withstanding his decree against the vendor defendant for a much 
larger amount. Hurrischunder Bhose, petitioner, October 27th, 
1846. 


Songs .']—Certain music publishers having adapted original 
words to an old American air, which was re-arranged for them, 
gave to the song so composed the name of “ Minnie,” and pro¬ 
cured it to be sung by Madame Anna Thillon, a popular singer, 
at M. Jullien’s concerts in London; and when it had by that 
means become a favourite song, they published it with a title- 
page containing a picture of the singer who had brought the 
song into notice, and the words “ Minnie, sung by Madame 
Anna Thillon and Miss Dolby at Jullien’s Concerts, written by 
George Linley —Held, that the publishers had by these means 
obtained a right of property in that name and description of their 
song, which a court of equity would restrain any person from 
infringing. Chappell v. S/ieanl, 2 Kay & J. 117; 1 Jur. } N. S., 
090.— Digest , Jurist. 

Another music publisher subsequently published the same 
melody with different words, and upon the title page they placed 
a similar portrait of Madame Anna Thillon, with the words 
“ Minnie Dale, sung at Jullien’s Concerts (and always encored) 
by Madame Anna Thillon; the music composed by II. S. 
Thompson,” &c.; this song having never, in truth, been sung by 
Madame Anna Thillon at Jullien’s Concerts Held, that this 
was a palpable attempt to induce the public to believe that the 
song so published was the same as that of the first publishers; 
and at their suit an injunction was granted on interlocutory ap¬ 
plication to restrain this or any other similar infringement of 
theii light to the name and description of their song .—Id 

Semble, that such a suit should be instituted without delay, 
aftei discovering' the infringement.— Id. 

The plaintiffs having published a song, on the title-page of 
which was a portrait 0 f Madame Anna Thillon, and the words 
z 2 
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'Minnie, sung by Madame Anna Thillon and Miss Dolby at 

ullien’s concerts, written by George Linley,” &e. and this song 
having become very popular, the defendant subsequently publish¬ 
ed another song, consisting of different words to the same air 
(in which there was no copyright), with a title-page on which 
was a different portrait of Madame Anna Thillon, copied from 
an American publication, and the words “Minnie dear Minnie 
Madame Anna Thillon --Held, that this was an obvious 
attempt to pass off the defendant’s; publication for that of the 
plaintiffs, which bad obtained the public favour; and this at 
tempt was restrained by an interlocutory injunction, without 
imposing upon the parties the necessity of trying the right at 
law. Chappell v. Davidson, 2 ICay & J. 123.— Digest, Jurist. 

Held, also, that the words “ Written by George Linley,” who 
nas chiefly known as musical composer, on the title-page of the 
plaintiff’s song, did not so clearly manifest an intention to mis¬ 
lead the public into the belief that the music was composed by 

him, as to deprive the plaintiffs of their right to the injunction. 

*— Id. 

Nor did the entry at Stationer’s Hall, of the music as well as 
the words of the song, although the plaintiffs might have en¬ 
tered only those parts of the publication to which thev h„l 
exclusive right.— Id. * aa 

Ibe defendant could not escape his liability by cautioning his 
shopmen to explain to purchasers that his song was not the same 
as the plaintiff’s, because he could not secure that retail-dealers 

purchasing from him would give the same information to their 
c us t om e rs.— Id. 

An interim injunction having been granted, the defendant 
instead of submitting, insisted on his right to continue the pub¬ 
lication of his song Held, that he must pay the costs of a 
motion against him to continue the injunction, although it 
appeared that no application had been made to him by the plain- 
tiffs previously to the filing of the bill.—Id, 

Another part of the plaintiff’s case being, that the defendant 
bad printed two bars of music which had been added by the 
plaintiffs to the original air, the Court refused to extend the 
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injunction to restrain such piracy until the fact had been esta¬ 
blished by a trial at law.— Id . 


A first count stated that a certain song, of which the plain¬ 
tiff was the proprietor, had been sung by an eminent singer at 
public concerts, and had acquired great popularity, and became 
in great demand; that he published it with a likeness of the 
singer on the outside leaf, and that the defendant after such 
publication, deceitfully and fraudulently, and without his consent, 
caused to be printed another song, the music, melody, and words 
whereof, closely resembled the music, melody, and words of the 
plaintiff's song, and with an outside leaf bearing the likeness of 
the same singer, and similar words to those of the plaintiff's 
song, with the fraudulent intention of representing and induc¬ 
ing a belief that it was the song of the plaintiff, and deceitfully 
and fraudulently, and without his consent, offered for sale and 
sold great numbers, under the false colour and pretence that it 
was the song so published by the plaintiff, whereby he was injur¬ 
ed in the sale of his song. The second count was substantially 
the same, but limited to the piratical use of the title-page and 
devices on the outside leaf of the plaintiff's song. The third 
count stated that the plaintiff was the proprietor of the copy¬ 
right in a certain book, and that the defendant, without his 
consent in writing, wrongfully and injuriously printed for sale 
divers copies of the work, contrary to the statute in such case 
made and provided, whereby his profits were lessened. The 
fourth count charged the defendant with “ having in his posses¬ 
sion for sale, and selling," copies of the work so unlawfully, and 
without the consent of the plaintiff, printed. He pleaded to 
these counts, that the song was printed and published without 
the name and place of abode of the printer upon the first or last 
leaves thereof, in violation of the 2 & 3 Viet. c. 12 -.—Held, that 
the plea disclosed no defence as to the charges contained in the 


thud and fourth counts; and semble, that, it could not be taken 
distributive^. Chappell v. Davidson , 18 C. B. 194; 2 Jur., N. 
S., 51 1; 25 L. J. } c. l\ 225. 


Tlu* plaintiffs appointed the defendant their agent for the sale 
of spirits at a commission. The defendant had made profits by 
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the sale of the plaintiffs’ goods, for which he had not given 
credit; lie had also made profits by selling his own spirits mixed 
with those of his principals, and lie had destroyed books of ac¬ 
count pending the litigation. A court of equity disallowed him, 
in taking the accounts, the amount of commission, which, by 
the contract, he would have been entitled to if his conduct had 
been proper. Gray v. Haig, 20 Beav. 219.— Digest, Jurist. 

A charge, made by an agent for the sale of goods against his 
principal, for an allowance in respect of warehousemen’s salaries, 
disallowed, no such claim having been made in the accounts for 
fourteen years.— Id. 

A manufacturer who has adopted a trade-mark to designate 
some particular article as made by him, has a right to the assis¬ 
tance of a court of equity to prevent any one from so using the 
same, or any similar mark, as to induce purchasers to believe, 
contrary to the fact, that they are buying that particular article 
to which the mark was originally applied. Farina v. Silverloc/c , 
0 De G. Mac. & G. 214; 2 Jur., N. S., 1008.— Digest , Jurist. 

In a case, however, where the mark consisted of a label in a 
certain form, and it was shewn that in very many instances 
labels the same as or similar to it might be sold for a legitimate 
purpose, the Court, in the absence of any proof of actual fraud 
refused to restrain the printing and sale of such labels until the 
manufacturer, who alleged that they were used for a fraudulent 
purpose, had established his case by an action at law,— Id. 

Fraudulent and Void .']—A trader, being in insolvent circum¬ 
stances, agreed to sell his business and stock in trade in consi¬ 
deration of a money payment, and that the purchaser should, 
during the joint lives ot the trader and his wife, pay the former 
an annuity equal to one-fourth of the profits, and a contingent 
annuity to the wife, if she survived her husband, equal to one- 
sixth of the profits. The trader having died, and a creditor’s 
suit having been instituted for the administration of his assets : 
—Held (reversing a decision of Stuart, V. C.), that the annuity 
1<) the wife was void as against creditors, under the 18 Eliz. c\ 
•1, and that it was quite competent lor the creditor to impeach 
the annuity, without seeking to set aside the whole transaction 
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of which it was a part; and there was a provision in the decree 
that it was to be without prejudice to an y claim of the widow 
upon the estate of her husband, if there should ultimately be a 
surplus after payment of creditor. French v. French , 6 De 
G. Mac. & G. 95 ; 2 Jur., N. S., 1G9 ; 28 L. J., Chanc., 612. 
— Digest , Jurist . 

If a settlement be made by a person who, if he had not made 
the settlement, would have had property upon which his credi¬ 
tors might immediately fasten and pay themselves, but which by 
the settlement is withdrawn, that is, primft facie, " delaying his 
creditors” within the meaning of the 13 Eliz. c. 5 

It the creditors are delayed by a voluntary settlement, the 
case is within the 13 Eliz. c. 5, even though the settlor may 
have debts owing to him, or other contingent or reversionary 
interests, which, if realized or fallen in, would be sufficient to 
meet all claims upon him.— Icl. 

A specific legacy of 6,000/. consols, bequeathed to the plain¬ 
tiff,, was unnecessarily and improperly sold out by the adminis¬ 
trator, A., with the aid of B., and the produce carried partly to 
the banking account of A., and the remainder to that of B. A 
series of shifting of cheques and transfer of monies took place, 
but the sum of 2,908/. was traced to B. About this time B. 
laid out monies in the purchase of a post obit security; and 
though the trust monies could not be distinctly traced into the 
securities, yet the Court held, from the suspicious character of 
the transactions, that such was the just, inference, so far as to 
throw on the other side the onus of disproving it; and this not 
having been done :—Held, that the plaintiff had a charge on the 
securities for the 2,908/. and interest.— Id. 

In addition to this, B. had sold and transferred the securities 
to C., in consideration of a debt then owing. C. had notice 
that the money by which the securities had been obtained had 
been dci i\ ed from A., though C. had no notice of the breach of 

trust. Held, that C. could not set up an adverse title against 
A., and, it fortiori, that C. could not do so as against the plain¬ 
tiffs (A.\s) cestuis que trust, Ilarfor 'd v. Llyod, 20 Beav 310 
—Id. 
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Trustees of stock sold it, and lent the money to the tenant for 
life on improper security. One of them died, and the survivor 
received the money lent, and invested it in a different security, 
and shortly afterwards sold it out and again lent it to the tenant 
for life. The fund was lost:—Held, that the original breach of 
trust was not cured, aad the estate of the deceased trustee was 
liable for the whole fund. Lander v. Weston , 3 Drew. 389 ; 2 
Jur., N. S., 6S; 25 L. J., Chanc., 235. 

Fraudulent Preference .]—A. obtained goods from a sheriff 
under a writ of fi. fa. at liis own suit, founded on a warrant of 
attorney, for GOO/. given to him by S. The writ was put into 
the sheriff's hands on the 25th of May, 1839, and a bill of sale 
given to the plaintiff by the sheriff on the 21st of June for GOO/. 
On the 29th of May another writ against S. was put into the 
sheriff's hands, at the suit of M. for 62/. A. paid M.'s debt, 
and the assignment to him was under both writs. A. took pos¬ 
session of the goods, and on the 15th of October, 18-19, B. seized 
and sold them as a distress for rent due to him from S. S., on 
the 5tli of October, 1819, fded a declaration of insolvency, and 
thereby committed an act of bankruptcy; and on the 8th, the 8 
& 9 Viet. c. 96 being then in force, a fiat was awarded against 
him, founded on that act of bankruptcy, under which fiat assig¬ 
nees were appointed. In an action by A. against B. for an irre¬ 
gular and excessive distress of the goods so obtained by him, the 
defence set up by B. was that A. had procured the goods by way 
of fraudulent preference, and that S. caused thorn to be taken in 
execution with intent to defeat or delay his creditors, being then 
indebted to some in a sum sufficient to constitute a good peti- 
tioning-creditor's debt; and it was proved that on the 14th of 
June, 1851, (which was after the commencement of this action), 
the assignees under the fiat gave notice to A. that they meant to 
treat the warrant of attorney, judgment, and execution, as void, 
and should claim the goods against B. as being wrongfully taken 
under a distress; and that they also gave notice to B. that they 
had brought an action against A. to try the validity of the war- 
! *ant of attorney, and recovered 230/. the value of the goods dis¬ 
trained, and claiming from B. the damages for the illegal distress 
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tlie subject of this action :—Held, upon a bill of exceptions, that 
as the adjudication of bankruptcy proceeded on the bankrupt’s 
own application, the assignees could not treat the alleged fraudu¬ 
lent preference or takings in execution as an act of bankruptcy, but 
that they were entitled to treat it as a fraudulent preference or 
an execution procured by the bankrupt in contemplation of bank¬ 
ruptcy under the old law prior to the 6 Geo. 4, c. 10, and conse¬ 
quently voidable upon the established principle that fraud only 
gives a right to avoid a contract or purchase, that the property 
vests until avoided, and that all mesne dispositions to persons 
not parties to or at least not cognizant of the fraud, are valid. 
Stevenson v. Newnham, 13 C. B. 285,— Digest , Jurist . 

A trader was entitled to leaseholds charged with an annuity 
in favour of an insurance company. The company, being desir¬ 
ous of befriending him, consented to sell him the annuity at less 
than its full value, but he, being at the time in embarrassed cir¬ 
cumstances, and having committed an act of bankruptcy, nomi¬ 
nated another person as the purchaser upon the same terms. The 
trader was afterwards declared a bankrupt. Upon a bill being 
filed by the assignees against the purchaser claiming the benefit 
of the purchase, the purchaser insisted that he was entitled to 
it; but the Court made a decree against him, with costs, which 
lie paid. All the debts having been paid under the bankruptcy, 
and there being a surplus, which the bankrupt had aliened:— 
Held, that the purchaser of the annuity was not entitled to be 
repaid his costs out of the surplus, being either a trustee who 
had improperly claimed to be entitled beneficially, or a party to 
a combination to withhold the property of an insolvent person 
from his creditors, in the latter of which eases it would be 
against public policy to allow him to recover the costs from the 
alienee ol his associate in pari delicto Held, also, that a depo¬ 
sition of the bankrupt, that there was no arrangement between 
him and the purchaser* did not conclude the alienee of the sur¬ 
plus, the bankrupt having been at the time of the examination 
under the influence of the purchaser. James, ex parte , 3 De («. 
Mac. & G. 493; 22 L. J., Bank. S—Digest, Jurist. 

A composition deed contained a release of the debtor, subject 
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to a proviso making the release void on non-payment of any of 
the instalments covenanted to be paid by the deed :—Held, that, 
as against a creditor who had acceded to the deed, but by means 
of a secret arrangement had received more than the amount of 
the whole composition, the release was absolute, although the 
instalments had not been paid according to the covenant. Oliver> 
ex parte, 4 De G. & S. 354.— Digest, Jurist. 

A creditor, in consideration of bills for 10*. in the pound on 
his debt, executed a composition deed, whereby it was expressed 
that tlie creditors who executed it released the debtor from all 
demands. At the same time he secretly obtained security for 
the balance :—Held, that lie ceased to be a creditor, and could 
not sue out a fiat against the debtor, the original debt being re¬ 
leased, and the claim under the composition bills being invalidated 
by the fraud. Cross, In re, 4 De G. & S. 364.— Digest, Jurist. 

A solicitor induced his co-trustee to join him in executing a 
power of attorney, by which stock standing in their joint names, 
as trustees, was sold, and he obtained from such co-trustee an 
authority to place the proceeds to his private account at his 
banker's. The proceeds were subsequently lost through his in¬ 
solvency ; and although he was himself entitled to a reversionary 
interest in the property, he was struck off the rolls. Chandler 
In re, 2 Jur., N. S., 366; 25 L. J., Cliane., 396.—It.— Digest, 
Jurist. 

There is a popular cry against Courts of Justice in India, as 
though this was the only country where Courts of Justice were 
resorted to, for purposes of oppression. To show that fraud is 
not a mere question of Geographical limits the annexed remarks 
are taken from p. 934, Yol. XVIII. December 2nd, 1851.—• 
Jurist. 

Things which are best in their proper use afford great tempta¬ 
tions as well as facilities for their abuse ; and therefore we need 
not be surprised that J ustice herself is sometimes rendered sub¬ 
servient to vile purposes. We have heard of robbery being 
committed even of a judge's wig; we have known purses dis¬ 
appear during the trial of a criminal; and why should not a 
writ or an indictment be ingeniously converted into an instru- 
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ment for transferring money from the pocket of one man into 
that of another ? 

An action at law is not without its anxieties and its expenses; 
it is not agreeable, foi« instance, to be defendant in a suit for 
false imprisonment, for slander, or for illegal distress, especially 
when the plaintiff is a pauper; but to find oneself presented by 
the jurors of our Lady the Queen as a criminal, to undergo the 
ordeal of a trial at the Old Bailey, is so repugnant to the feel¬ 
ings of most persons, although supported by the consciousness 
of innocence, that they would, in most instances, willingly make 
a money commutation. It is the knowledge of this fact that 
renders legal process, especially of a criminal nature, available as 
a mighty engine of oppression and extortion. Private indivi¬ 
duals, actuated by the desire of plunder or revenge, are ready, 
and often able, to put the law into motion in order to accomplish 
their base object; they find or they create some ground-work, 
which, however slight, however rotten, may yet answer the end. 
Unhappily they can find disreputable members of the legal Pro¬ 
fession capable of lending, or rather selling, themselves to pri¬ 
vate speculations of this character; there are also other members 
of the Profession who, without intending to do wrong, are 
equally dangerous—we mean those who enter with such blind 
and rampant zeal into their client’s views, that they disregard 
all manifestations and proofs of his want of care or want of 
honesty on the one hand, and of the complete defence which 
may exist on the other. 

How easily an indictment may be managed in the manner we 
have above sketched out has been plainly shewn upon two recent 
and memorable occasions—one known as The Alleyneicase ; the 
other as The Brighton Card-cheating case . They are worthy of a 
little consideration, and we propose briefly to state the facts in 
each. 

In the former ease, an indictment had been preferred against 
two brothers of the name of Alleyne, and a person of the name 
of Darcy, (all of whom had been officers in the army), for con¬ 
spiring to defraud Thomas Blair Kennedy (an officer in the East 
India Company's service) of 7‘500/. It appeared at the trial 
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that James Alleyne luid laid a wager with Kennedy of 7300/., 
that an American mare, of which Alleyne was owner, would 
trot eighteen miles in the hour. She had really once accom¬ 
plished this feat, but had become lame since the making of the 
wager; and now the defendants, knowing that she could not 
win, made such representations to Kennedy as to the certainty 
of his losing, that he was actually induced to pay the full sum 
of 7300/. without any trial of the mare’s speed being made. 
The defendants were convicted, and sentenced to various terms 
of imprisonment, which, however, they evaded by leaving the 
country. Overtures were now made on their behalf for a com¬ 
promise, which resulted in the suing out of a writ of error by 
the defendants, a collusive judgment thereon in their favour, and 
the payment of 5000/. to Kennedy. The prosecutor (Kennedy) 
left for America; but no sooner had he done so than the Alleynes 
indicted him and his solicitor for conspiring to extort money 
by means of the compromise. Kennedy now again assumed the 
olfeiisive, and the consequence was, that the writ of error and 
judgment upon it were quashed, on the ground that the one had 
been sued out and the other obtained by collusion. 

In the other caso* a young man of the name of John Ilamp, 
in the full tide of dissipation and extravagance, became the dupe 
of sharpers, and having been cheated at cards out of a large sum 
of money, prosecuted and convicted two of them. lie was also 
bound over in the sum of 500/. to prosecute a third person, 
(John Broome); but again falling among his former associates, 
he was induced to make an affidavit contradicting all that he had 
sworn before the magistrate. He was therefore in the position 
that he must either forfeit his recognizances or be indicted for 
perjury. His uucle, a highly respected clergyman in Glouces¬ 
tershire, now appeared upon the scene. Alarmed at the danger 
in which his nephew was placed, he did not oppose an arrange¬ 
ment that was now brought forward, namely, that Hamp should 
forbear further prosecution, should forfeit 100/. of his recogni¬ 
zances, and receive 400/. The cheque, on the hank in Birming¬ 
ham, for 400/. was handed to the uncle, and almost before the 
ink with which it had been signed was dry, payment of it had 
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j£en stopped in Birmingham by means of the electric telegraph f 
The next step was an indictment, by the wife of the man who 
should have been prosecuted, against Hamp and the clergyman, 
who should have prosecuted him. The jury had no alternative 
but to find the defendants guilty of having compromised a cri¬ 
minal offence, but they expressed their unanimous opinion that 
they had been-“ the victims of a base and infamous conspiracy. 
The Court* very properly postponed judgment sine die. 

These are but two instances dragged to light of the corrupt 
use which is often made of the law. How many exist which are 
never known to the public! 

The remedy for such a state of things is not very clear; fraud 
is not easily guarded against at all points, and we doubt whether 
even the appointment of a public prosecutor would be found 
effectual against the recurrence of these “ base and infamous 
conspiracies.” 

We know something, however, of the extent of the evil, 
which is the first step towards its redress. The publication of 
the facts of the above cases may probably tend to counteract tlie 
compromise of offences, by proving to those who arc parties to 
such arrangements how completely they put themselves at the 
mercy of others, whose ouly object is the extortion of further 
plunder. 

Note. —What a man may not do directly, lie is equally prohi¬ 
bited from doing indirectly; in addition to the case Jamieson v. 
Teague , annexed, the reader is referred to the maxim infra, “quando 
aliquid proliibitur” and the remarks as to marriage with a late 
wife’s sister given there. 

Jamieson v. Teague. —July ~itk ancl November 12th, 1857. Jurist. 

Injunction — Stipulation against publicity — Costs. 

•T. being indebted to T., an agreement is entered into, by 
which a judgment for the whole amount is to be signed, but not 
entered up, against J., for securing the payment of the debt by 
instalments, T. agreeing not to enter up judgment (so as to get 
it into the Tradesman’s, &c. Circular) nor publish it in any way. 
Shortly afterwards T. threatened to sell the judgment debt at 
* Queen’s Bench, November 4,1854 
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the periodical sale of Messrs. M. & Co , which would necessari¬ 
ly in volve^ by tlie advertisements^ &c., the publication ol JVs 
indebtedness. The Court, being of opinion that this threat was 
not bona fide for the purpose of sale,, but for the purpose of 
getting better terms from J., restrained such publication by in¬ 
junction. 

J. having in the first place obtained an ex parte injunction, 
T. offered immediately, and before any further expenses were 
incurred, to submit to a perpetual injunction, but refused to pay 
any costs. J. thereupon brought the point to a hearing :—Held, 
that J. was entitled to all the costs up to the hearing. 


Dona clanclcstina sunt semper suspiciosa.—Secret assignments are always 
suspicious transfers. 

Dans et retinens nihil dat.—Gift without delivery is a nullity. 

Nemo prsesumitur douare.—Presumptions are against voluntary assignments. 

JSfote. _With reference to the third maxim, it is explained in 

Best's Principles, Section 384. “ The civil law laid down as a 

maxim, qui solvit, nunquam ita resupinus est, ut facile suas 
pecunias jactet et indebitas effund it and in tlie common law, the 
fact of advancing money is presumptive evidence of payment of 
an antecedent debt and not of a gift or loan. Non prsesumitur 
donatio.” Where a parent advances money to a child, the pre¬ 
sumption however, will be in favour of a gift and not of a loan. 

A bill of private sale, executed by a son in favour of his • 
mother, and which was unregistered and engrossed upon paper 
purchased six months prior to date of execution, held to have 
been collusive and fraudulent as against creditors. 21st March, 

1853> Subanee Dasee, appellant. 

In execution, the defendant claimed the property as belong¬ 
ing to himself by virtue of a private sale to him. and execution 
against the estate was stayed. The plaintiff sued to set aside 
the sale as fictitious and fraudulent and judgment was held for 
Plaintiff, although the notification had been promulgated under 
Rog. II. 1806, prohibiting alienation and the attachment had 
issued, sth January, 1844, Ooditnaryon, appellant. 
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Ill an action to obtain possession of an estate, the plaintiff 
claimed title under a deed of gift. The action was dismissed, 
because in a former case, brought by the defendant against the 
plaintiff, he had pleaded*title by adoption and on failure of which 
plea, lie had filed a deed of acknowledgment confessing the then 
plaintiff’s title and during which case the deed of gift, now de¬ 
clared, was never mentioned at all. December 22nd, 1823, Chun- 
dun Korwanee, appellant. 

A deed, by a wife, relinquishing dower, and accepting a pen¬ 
sion from her husband of 40 Rupees per mensem held to be a 
most suspicious document, never having been published during 
the life-time of the husband, and presumptively fraudulent, for 
which reasons it was rejected. Gopalchunder Choudry, appel¬ 
lant, 12th May, 1847. 

In a case to reverse an adoption made by a Hindoo widow, the 
unomotee-potro or deed of permission, was never mentioned in 
two petitions of even date, presented to the collector, it was 
never registered or sealed by the Cazee. It was not mentioned, 
when the widow claimed to inherit as widow, nor when a peti¬ 
tion was filed adversely stating that the widow’s people were 
fabricating such deed, when, if in existence, it would naturally 
have been produced in Court, and when the adoption was notified 
the deed was never mentioned. The deed gave first powers to 
adopt and then to alienate the estate of her husband. Consider¬ 
ed to be a fabrication. Musst. Soonder Koonwaree Dibeali, ap¬ 
pellant, 23rd July, 1S45. 

In an action, to cancel an agreement by which the widow of 
the deceased ancestor, had obtained a specific share of the estate, 
she pleaded a 'deed of gift by her husband, when he was about 
to marry, under which she had adopted a son, who, on the death 
ol the direct heir, became heir to the entire estate. In special 
appeal, the orders of the lower Court were affirmed, because 
if; the deed had been genuine, it would have been made public, 
members of the family would have spoken to it, it would have 
been registered, or sealed by the Cazee or made known to the 
authorities, especially on the death of her husband, or on the 
registration of the succession to his estate, neither would she 
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have postponed adoption for nine years. 9th March, 1847, 
Musst. Umretmonee, appellant. 

Tlie appellant, who in an action instituted by the plaintiff 
to recover 124,025 Rupees in reversal and annulment of an adop¬ 
tion, on appeal pleaded the genuineness of that instrument. Held 
that the deed was dated several days before the death of the 
testator and could have easily been registered, but that it was 
never made public for twenty years after date of execution. That' 
it was never made known to any members of the family. It was 
never mentioned when the two sons of the testator died, 
and was never produced and acted upon at the time of the 
decease of the younger son. It was for the first time produced 
after the adoption of a son by the widow of that younger son. 
This too in so mutilated and dirty a state, as to defy all ex¬ 
amination into the nature of the stamp and the date of its sale by 
the stamp vendor. Under these circumstances, it is utterly unwor¬ 
thy of credit. Anundmoye Choudrain, appellant, 30th April, 
1855. 

Note .—A deed, in itself fraudulent, will be set aside in toto, 
even though innocent parties are interested under it, and 
amongst these transactions, are the large class between parties 
in a confidential or fiduciary relation to each other, as guar¬ 
dian and ward, client and solicitor, spiritual instructor and 
pupil, medical adviser and patient, and we may add parent and 
child, cases classed under the head of Constructive Frauds by Mr. 
Justice Story. The doctrine in these cases, as per Sir J. Romilly, 
is thus laid down: “ wherever one person obtains by voluntary 
donation a large pecuniary benefit from another, the burthen of 
proving that the transaction is righteous, falls on the party tak¬ 
ing the benefit. But this proof is given, if it be shown that the 
donor knew and understood what it was that he was doing. 
If, however, the donor and donee were so situated towards 
each other, that undue influence might have been exercised by 
the donee over the donor, then a now consideration is added, 
and the question is not whether the donor knew what he was 
doing, but how the intention was produced, and though the 
donor knew what he was doing, yet if his disposition to do it was 
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produced by undue influence, the transaction would be set aside. 
In many cases (as above) the Court from the relations existing 
between the parties to the transaction, infers the probability of 
undue influence, and watches the whole transaction with great 
jealousy, not merely for the purpose of ascertaining, that the 
person likely to be so influenced, fully understood the act he was 
performing, but also that his consent to perform that act, was 
not obtained by reason of the influence possessed by the Benefitt ee, 
as the Court holds, that this influence should be exerted for 
the benefit of the person subject to it, not for the benefit of the 
person possessing it. Where in family transactions, and the 
existence of considerable influence is a moral certainty, if their 
object be to secure the peace of the family, its security and the 
avoidance of litigation and the conservation of the family pro¬ 
perty, they will be upheld. Donations from child to jiarent and 
those in loco parentis, transactions between minor on attaining 
majority and guardian—gifts from ward to guardian, purchases 
by trustees of trust-property, pendente lite transactions benefi¬ 
cial to the solicitor, are all more or less narrowly scrutinized 
and set aside. ^ ide Sidney Smith’s Principles of Equity aiul 
Fraud, pp. 171, 172. 


Ex nudo pacto lion oritur actio.—A contract without consideration is a nullity. 

Ex turpi causa non oritur actio.—No cause of action arises out of an im¬ 
moral contract. 

Allegans turpitudinem suam non est audiendus.—A party cannot set up in 
pica his own wrong-doing, 
m 

In an action to recover on a bond, the obligor defendant 
pleaded that no consideration had passed ; judgment for plaintiff, 
reversed in appeal, because it is an established principle in the 
Courts, that in cases where the consideration is denied, the fact 
of actual and bomd fide payment must he established before any 
decree can pass for plaintiff. 12th September, 1853, Nitanund 
Cihose, appellant. 

Note .—The above undoubtedly illustrates the general rule. In 
this case, however, the obligor gave the bond by way of guarantee 
2 a 
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fur the good conduct of a Tehsildar. That is to say, the consi¬ 
deration was not pecuniary as in a loan, but collateral and may 
be expressed thus : “ In consideration of your appointing A. 15. 
to a receivership, I, C. D, agree to be responsible in the sum of 
Co.'s Rs. 500 by way of security.' 5 No money passed to the 
obligor, but there nevertheless was an equivalent consideration. 

Lawes v. Purser and others. — Nov . 10, 1856. — Jurist. 
Patent—Action against licensee—Declaration—Executed considera - 
tion — Plea—-In validi iy of patent . 

Declaration for money payable by defendants to plaintiffdue by 
agreement , in respect of a manure manufactured or sold by defen¬ 
dants pursuant to plaintiff’s permission , such manure having been 
manufactured by means of the use of an invention mentioned in 
letlers-patent granted to plaintiff. Plea, that at the time of the 
agreement y and since r the lellei's-patent were void; that defendants 
were, before and at the time of the agreement , entitled as of right, 
and without permission of plaintiff, to use the invention and sell 
the manure; and there teas not any consideration for the making 
by defendants of the agreement: — Held , upon demurrer , that the 
declaration was upon an executed consideration., and that the plea 
was no answer . 

Lord Campbell, C. J.—I am of opinion that judgment should 
be given for the plaintiff. The declaration is clearly good; it 
sets out a contract upon an executed consideration, from which 
the defendants have derived benefit; and the action of indebita¬ 
tus assumpsit is clearly maintainable. 

Then what is the answer? The plea is simply, that the patent 
is void. If the patent was shewn to be bad, every allegation in 
the plea would be proved. But there having been such an 
agreement between the patentee and tbe party to whom permis¬ 
sion was given to use the patent, and the latter having enjoyed 
the license, during the period for which compensation is sought, 
he cannot be permitted to say that the patent is bad, and that 
he will force the patentee to trial as to its validity. Having 
continued to use the invention, and having derived benefit from 
it, he is not at liberty to say that the patent is bad. The plea 
would be supported if it was proved, that although it was an 


invention of the plaintiff, and a most useful one, the letters- 
patent had become void, because the invention had been, without 
the knowledge of either the plaintiff or the defendants, publicly 
used before the letters-patent were granted. It would be mon¬ 
strous to say, that where a person has entered into such a con¬ 
tract with a licensor, the latter should, upon such a plea, be 
exposed to evidence that the invention had been used without 
his knowledge before the patent was granted to him. No fraud 
is alleged, nor revocation of the license; the plea is contrary to 
principle and no authority has been cited to establish the validi¬ 
ty of it. 

Coleridge, J.—My only doubt has been, on the construction 
of the pleadings, whether this was an action upon an executed 
consideration. But I now think that it is so, on a proper con¬ 
struction of the declaration; and then it is quite clear that the 
plea is no answer. 

Wightman, J.—I think it is quite clear that the declaration 
is upon an executed consideration; and if so, the action is main¬ 
tainable. 

The pica is, that there was no consideration for the contract. 
But the defendants have had all that they bargained for. It is 
said that this is analogous to the cases iu which a person who 
has no title assumes to grant a right, and it is found out after¬ 
wards that even person has exercised, without a grant, the same 
right as the giantee. But here the defendants have exercised 
the right and had as much benefit as if the patent was valid. It 
is not said that the defendants have lost anything during the 
time in respect of which the action is brought. It may have 
been that they did not find out the invalidity of the patent 
during that time. There is ample authority for maintaining the 
action. The judgment in Taylor v. Hare, (1 N. It. 200) applies 
closely to this case, and the facts nearly resemble the facts here. 
Sir J> Mansfield said, (p. 202), “ Two persons, equally innocent, 
make a bargain about the use of a patent, the defendant suppos¬ 
ing himself to be in possession of a \alo-ible patent ligbt, and 
the plaintiff supposing the same thing. 1 ncler these circa in¬ 
stances, the latter agrees to pay the former for the use ol the 
£ n 2 
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invention, and lie has the use of it.” So here, the defendants 
have had what they bargained for. 

Erle, J.—The defendants are bound by their promise, they 
having had consideration for that promise. They have used the 
privilege granted to them, and now, being required by the plain¬ 
tiff to pay for it, they say, “ We allege that your patent was 
void from the beginning.” If the plaintiff knew that it was 
void, it would be fraudulent; but if not, there being no stipula¬ 
tion that the contract should not be enforced if the patent turned 
out to be void, if the plaintiff believed the patent to be valid, 
and the defendants believed so too, the defendants must pay for 
the privilege until they shew that the letters-patent have been 
rescinded, or give notice to the plaintiff that they will not use 
the privilege; if they go on using it, they must pay for it dur¬ 
ing the time they use it .—Judgment for plaintiff. 

the plaintiff sued to recover her husband’s estate,of which 
she had been dispossessed by the defendants; her husband’s 
brothers, claiming title under an exclusive hchba namah, to 
her, as donee, her husband’s name having been registered in the 
collector’s book, as exclusive proprietor with the full knowledge 
and concurrence of the defendants, who pleaded that the trans¬ 
action had been nominal on the part of the grantor or donor 
and acquiesced in, in order to defeat the claims of creditors. 
Held on appeal inter alia, affirming the judgment of the lower 
Court, decreeing the case, that such a plea would never be sanc¬ 
tioned. 17th December, 1850, Sheebchunder Gangoly, appel- 
lant. 

In a dispute for possession the parties entered into an agree¬ 
ment, under which the plaintiff in consideration of a payment 
of 5,000 Us. and an annual allowance of 2,000 Rs. agreed to 
surrender the ozaship in dispute between them and subject to 
which, the defendant obtained possession and to an action insti¬ 
tuted to compel performance, the defendant pleaded that it was 
not competent to enter into an arrangement whereby endow¬ 
ment property was alienated, admitting at the same time the 
arrangement, in which plea, the lower Court found, affirmed in 
app^d, that the value of the property was not such as to bar 
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alienation and gave a decree, Ishwareenund Dutt Jhes 7 fh 
June, 1856. ' Uil 

Note. The defendant was concluded from raising the plea as 

a ground of justification of the breach of contract, alle-ans 
turpitudinem in short. ° 

.„ Th " e * 110 - ucdl S eneral rule that a wrong-doer cannot file a 
hill. Baynardv. Woolley, 20 Beav. 583 .—Digest, -Jurist. 

eieupon if A. and B., two trustees, have committed a 
breach of trust, and are equally liable, but B. received the pro¬ 
duce, A may sustain a bill against B. alone to recover the 
amount for the benefit of the trust,_ Id 

Klmyah Talib Ali Khan, appellant. 7 h 18 ° 8 ’ 

Note.-In this case, the plaintiff declared title as bavin- 
bought 4-16ths of the defendant’s estate for the alle-ed sum of 

75,000 Rs. The defendant pleaded +w ° 1 

. , . , . 1 4 ul ™at no money passed, he 

having been induced to execute the bill of sale, in consideration 

of the vendees paying all necessary costs and „ ^ 

action instituted by the defendant in all t] n pen!,es m an 

tion therefore appears to have Wn n ° 0Urts - The ques - 

sufficient and legal ™ a 

titled to equitable relief or not t " G<dier plaintlff was en- 

tract under seal is self-evidential 7 the Ell S lish Cour ts a con¬ 
ns well to take incidental noti °^° nsideratl01 b and may be 
practice on this .head which ° f the dlfference of our ^lian 
Section xv. Regulation III iZT U l" & % 

tions upon a bond its Z l ’ W reqmreS that 111 ac ' 
ivitnesscs or th« execution in presence of two credible 

H pv valuable pa J men f of the money demanded or some 
otte. valuable eo M H eralion u provei 0r _„„ t 

d lC Z , lU hearts go too far and insist upon the payment 
on consi eia ion being proved, as well as the execution and thus 
encourage repudiation and dishonesty, and inflict serious loss 
upon t io monied interests. Forgery is exceptional, and not to 
be presumed. Probably the plaintiff’s action was bad for Cham 
perty and maintenance. ‘ m * 
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Webster v. Webster and others.— June £9 th, L851. 

Deed of separation — Annuity — Reconciliation—Parol agreement —■ 
Part performance—Statute of Frauds . 

In a deed of separation, G. IF. covenanted with a trustee to pay to 
his wife an annuity for her life . Subsequently G. IF., when 
oppressed with illness, solicited his wife to return and live with 
him; but this she declined to do unless he icould agree to con - 
tinue the payment of the annuity ; and thereupon, in accordance 
with a stipulation proposed by the wife's trustee, G. IF. verbally 
agreed to secure the annuity upon his real estate . Upton the 
faith of this parol contract, the wife returned and cohabited with 
her husband, and continued so to do up to the time of his death, 
which hiappened within a fortnight afterwards . On bill filed by 
the widow, claiming to be a creditor against her husband’s real 
estate in respect of the annuity, which had not been paid since 
the year 1850, the devisee objected that the parol agreement was, 
under the Statute of Frauds, void; but the Court held, that there 
had been a sufficient part performance of the agreement to entitle 
the wife to a decree that the real estate was charged with the 
annuity. 

Sir J. Stuart, V. C., said the defence made on behalf of the 
devisee could not, in consequence of the infirmity of the case 
prevail. This was a case in which a married woman living 
separate from her husband, who had entered into a covenant to 
pay her an annuity—which covenant, it was admitted, was valid 
—was solicited by her husband to resume cohabitation with him 
at a time when he was oppressed with a grievous illness, and 
when, according to the evidence, the tender care of his wife was 
necessary to him. Knowing that by returning to cohabit with 
her husband, this valid provision by deed would be lost, the 
plaintiff declined to do so, unless there should be entered into by 
him a binding agreement to continue the payment of the annui¬ 
ty ) and her trustee wisely stipulated that not only should the 
annuity be continued to be paid, but also stipulated that it 
should be secured upon the real estate of the husband; and to 
this stipulation the husband agreed, but it was by a parol con- 
U-v \ - and upou the faith of that parol contract the plaintiff 
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returned and cohabited with her husband, and discharged her 
duty towards him, the discharge of which the husband wished 
to purchase by his parol agreement to charge the annuity upon 
his land. It was said that the Statute of Frauds and Perjuries 
made that parol agreement invalid, so far as regarded the charge 
upon land; but it had been often said in this court that that 
statute, which was passed to prevent frauds, was not to be made 
the cloak or instrument for committing a fraud ; and a more 
shocking fraud than that attempted could hardly be conceived. 
The husband having obtained and received the consideration 
upon the faith of which he agreed to charge the land with the 
annuity, his devisee and heir-at-law could not be permitted now, 
under the cloak of the Statute of Frauds, to say that that parol 
agreement should not bind the land. There had been that done 
which must be considered a part performance of the agreement 

__at any rate, there had been a sufficient part performance to 

entitle this plaintiff to a decree of the Court that the real estate 
of the testator was charged with the annuity of 65/. No 
receiver would be appointed, but liberty would be given to apply 
o’cncrally.-—/i (jjo? ts. 

The plaintiffs sued to recover a certain putnee lease to which 
defendants pleaded colourable execution and obtained a decree. 
Held in appeal that the plaintiffs in this case seek to recover 
possession ol sundiy villages, on the allegation that a putnee 
lease of them was granted to them by the defendant, Anund- 
natli Roy. 

The defendants oppose this suit, on the ground that although 
the putnee lease, was executed in tire name of the plaintiffs, the 
benefits under the lease were intended exclusively for themselves, 
and simply in consequence of Hurreenath Roy’s indebtedness at 
the time the conveyance was drawn up in the name of the 
plaintiffs, Hurreenath’s brothers, aud that possession has been 
all along with the defendants in conformity with the intention 
of the lessor. 

We have little doubt, from the pleadings before us, that this 
is a lenamee transaction, and the question for decision is whether 
the defendants are entitled to derive any benefit from it. 
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With reference to the respondents’ argument that fraud can 
only affect a plaintiff when seeking to establish a claim so taint¬ 
ed, we refer to the case of Raja Rajnarain Roy, appellant (plain¬ 
tiff) versus Jugurnathpershad Mullick'and others, respondents 
(defendants), dated 23rd December, 1S51, page 774 of the Deci¬ 
sions for that year, a case which apparently runs on all fours 
with the present. In that case the defendants, who were in 
possession under a lease granted by the executors of the proprie¬ 
tor, defended that possession on the ground that a previous 
transfer of the property formally executed by the proprietor in 
favor of the plaintiff’s lessor, was a mere nominal transfer to 
preserve the property from the claims of his creditors, and it was 
then decided that a deed formally executed so as to transfer the 
rights of the owner to another must be recognized by the Court 
in all its integrity, when questioned by others on the ground 
that such transfer was not bond fide , but done with the view of 
defrauding creditors. In the present case also, we have a deed 
admitted by the defendants to have been executed by Anund- 
nath Roy with all proper formality, which deed conveys to the 
plaintiffs the putnee lease of the villages in suit. Those who 
dispute plaintiff’s right are the parties who were to benefit by 
the fraud intended to be practised against the creditors. By 
such parties according to the precedent quoted, the transfer can¬ 
not be legally disputed. We reverse the decision of the lower 
court and decreeing possession for the plaintiffs, award them 
costs of both courts. Ramsoonder Sandial, appellant, 26th June, 
1856. 

Upon a sale of a leasehold, the purchaser agreed to pay a de¬ 
posit of 50/., and the residue on completion. Instead of actually 
paying the 50/. he gave the vendor 5/. and an I. O. U. for 45/. : 
—Held, that the vendor, failing to make a good title, was not 
entitled to recover the 45/., as money due upon an account stat¬ 
ed, and that the defence was admissible under never indebted. 
Wilson v. Wilson , 14 C. B. 016; 18 Jur. 581; 23 L. J., C. 
P., 137.— Digest , Jurist . 

The vendor of a bill of exchange impliedly warrants that it is 
of the kind and description that it purports on the face of it to 


be. GotrvpeHz v. Bartlett , 2 El. & Bl. S49; IS Jur. 260; 23 L. 
J., Q. B., 65.— Digest, Jurist . 

Where, therefore, an unstamped bill of exchange, purporting 
to be a foreign bill drawn at Sierra Leone, but which had been 
really drawn in London, was sold, and refused payment by the 
acceptor:—Held, that the vendee was entitled to recover back the 
price of the bill, on the ground of a failure of consideration.— Id. 

Consideration .]—A declaration set out an agreement in writ- 
ing, whereby the plaintiff agreed to let, and T. to take, a house 
at a yearly rent, and the defendant thereby also agreed to see 
the rent paid by T., or to pay it for him. Averment, that the 
plaintifF let the house, and T. became tenant on the terms of the 
agi eement. Breach, that neither T. nor the defendant paid the 
rent:—Held, on demurrer, that the consideration for the defen¬ 
dant’s promise was the letting the house, and that it sufficiently 
appeared on the face of the agreement. Caballero v. Slater , I f 
C. B. 300; 23 L. J., C. P, (SI.—Digest, Jurist. 

Del Credere Agent.']— Semble, a contract for a del credere 
agency is not a promise to answer for the debt of another within 
the 4tli section of the Statute of Frauds, on the authority of 
Couturier v. Ilastie (8 Exch. 40), and observations on that case. 
Wickham v. WicUm, 2 Kay & J. 473 .—Digest, Jurist 

The plaintiff had employed the defendant, who was a corn-fac¬ 
tor, to sell a cargo of corn, which he accordingly sold to C. on 
the 15th IV ay. Information was afterwards received that before 
this sale the corn had already been sold, on the 24th April, by 
the Captain of the vessel chartered by the plaintiff. This was 
not known at time to either of the parties. C. subsequently gave 
notice to t ic defendant that he repudiated the contract, on the 
ground t at the cargo did not exist at the time of the sale to 
him. ie P aintiff sought to recover the price of the cargo from 
the defendant, who was a factor, on a del credere commission: 
—Held (afliiming the judgment of the Exchequer Chamber, 9 
Exch. 102; 17 Jur. 1127), that the defendant was not liable for 
the amount, as it was the sale of a cargo which did not exist at 
the time. Couturier v. Ilastie, (in error), 5 II. L. Cas. 673; 2 
Jur., N. S., 1241; 25 L. J., Exch., 253 .—Digest, Jurist . 
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A party sued under a mortgage deed, to obtain possession o i 
certain lands. The lower appellate Court held that no payment of 
money took place, but nevertheless gave a decree for the money, 
because it was not proved that the rate of interest conditioned 
was illegal. Held in special appeal, in reversal of the decree of 
the lower appellate Court, that if as found by it, there was no 
payment of the money, which was the consideration, on the 
part of the mortgagee plaintiff, there could not be a decree even 
for the money. 12th November, 1851, Syud Vilmat Ali Khan, 
appellant. 

The plaintiff accepted a colorable lease from his Zemindar in 
order to defraud a third party, and allowed two collusive de¬ 
crees for rent to go against him. The present suit was instituted 
to -set aside a third decree obtained by the Zemindar in the 
lower Court, the plaintiff having given a cubooleat to the defen¬ 
dant, the action was dismissed. Held in appeal that as the defen¬ 
dant Zemindar, was a Rajah and the plaintiff a ryot, the latter 
was presumably under some sort of duress so far as free agency 
was concerned, and that the two could not be considered as in 
pari delictu, for which reason only, the Court interfered to his 
relief. Ramcoomar Roy, appellant, 29th August, 1S5G. 

Note *—The rule “ allegans turpitudinem suam,” can but rarely 
be departed from. When a man comes into Court alleging his 
own iniquity it consists with the public good, that he should 
reap the consequences, unaided by the Courts, and thus deter 
others from lending themselves to proceedings under which they 
are first knaves and then become dupes. 

Nudum pactum est tjbi nulla subest causa proffer conven- 
tionem, sed ubi subest causa eit obligatio, et parit atcionem. 
_-A consideration of some sort or other is so absolutely neces¬ 
sary to the forming a contract, that an agreement on one side 
to do or pay any thing on one side, without any equivalent com¬ 
pensation on the other, is nudum pactum, and totally void at law, 
and a party cannot be compelled to perform it. Vide Broome, 
p. 583, maxims. 

A mother hired out her daughters in coneubinage and sued to 
recover their wages. In disregard of the Hindoo Law, the ac- 
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lion was dismissed, as inadmissable. 13 th February, 1835 
Sultoo Kusbeen. 

A party gave a bond by way of security for 22,000 Rs. in 
order to stay execution, ydiieh was however refused by the Sad¬ 
der Court. Held in special appeal, that the security having 
become ineffective, inasmuch as the execution had not been stay¬ 
ed, it was a nTidum pactum or an agreement without any con¬ 
sideration and consequently one which could not be enforced. 
September 28th, 1S20, Rajah Jyperkash Singh, appellate. 

\ide also, maxims ex pacto illieito non oritur actio, and quod 
non fieri debet factum valet and case of Rostum Khatoon Chow- 
drain, appellant. 

The plaintiff sued the defendant to recover 1072 Rs., the price 
of. lime which the defendant agreed, in consideration of 264 Rs. 
boat-hire, to deliver in Calcutta. Held, that the plea of defen¬ 
dant was established, and that not having received the full amount 
of boat-hire, the plaintiff had no claim under the contract. 29th 
June, 184G, Brijkishore Sah, appellant. 

A party being indebted to another, gave him a mortgage of 
his estate antedating it eight years, together with a bond 
conditioning for the payment of the debt in yearly instalments, 
and a warrant of attorney to confess judgment. The estate 
having been attached by Government for arrears and several in¬ 
stalments being unpaid, the mortgagee had judgment entered up 
in th e Supreme Court on his bond, and warrant of attorney, and 
sued out execution, when the lands were sold and purchased by 
a thiul paity, who again resold them to him, by private contract. 
Aftei the death of the original mortgager, his son instituted an 
action against Tiis mortgagee and the two purchasers, seven 
year& being expired since the death of his father, and claimed 
to recovei the lands on the plea that the original mortgage was 
colorable and granted with a view to screen the lands from other 
creditors, and that his mortgagee had executed an agreement, that 
should he cause the estate to be sold under the deeds in his 
possession, he would himself become the purchaser, and cause it 

to be transferred to the plaintiff'. Held, that the engagement 
being founded in a fraud, the plaintiff could take no benefit as 


2 c 2 



MiNisr^ 


196 




against the mortgagee or the purchasers for value and without 
notice. 5th August, 1814, Ram Inder Deo Rae, Yol. II. P. 118. 

A party, by deed duly registered, conveyed 900 acres of land 
to his son, so as to qualify him to hold the situation of Bailiff 
within the Bedford Level. The son died without being aware of 
the Conveyance and without having been elected Bailiff. Held, 
that the gift was irrevocable, that the heir of the son was enti¬ 
tled to the land for his own benefit, the case falling within that 
class of authorities which establish that a deed, creating a quali¬ 
fication of this kind, if parted with, is irrevocable; and that the 
person executing it, cannot be heard to say that he intended it 
to take effect in fraud of law. Childers v. Childers, 3 K. & J. 
310 Page 342, Law Magazine for August, 1857. 

Where the Consideration Fails. ~\—Where a person receives con¬ 
duct-money on the service of a subpoena ad testificandum, and 
before he does anything, or incurs any expense in respect of it, 
the cause is settled, and he has notice thereof, an action for money 
had and received will lie to recover the amount. Martin v. 
Andrews , 2 Jur., N. S., 1121 —Q. B.— Digest , Jurist . 

Inadequacy of Consideration .]—Where a person holding a 
judiciary character purchases from his cestui qui trust, and the 
sale is complained of, a court of equity imposes the burden of 
proof upon the purchaser, to shew that all due protection has 
been afforded to the vendor; aliter, where no such fiduciary rela¬ 
tion subsists. Harrison v. Guest, 6 De G. Mac. & G. 424; 2 
Jur., N. S., 911; 25 L. J., Chanc., 544 .—Id, 

Consideration Generally .]—To constitute the rendering of fu¬ 
ture services by the payee a good consideration for a promissory 
note, there must be some binding contract for such services. 
Ilnlse v. llulse, 17 G. B. 711; 25 L. J., C. P., Ill .—Id. 

A., having performed gratuitously services for B., received 
from him a promissory note, with an understanding that he 
should accept it not only as a gilt for what was paid, but that 
it should be a remuneration for future services to be rendered 
as long as B. should require them. A. continued to perform the 
services until B.-s death, when he sued B/s executors upon the 
uote :—Held, that as there was no contract binding upon A. to 


197 


future services, tliere was no consideration for the note. 

—Id, 

Scmble, that where there is no valuable consideration for a 
promissory note, and where it is a mere gift, the effect of can¬ 
celling the note and renewing it, materially removes the objec¬ 
tion of want of consideration. Dawson v. Kearion, 2 Jur., N. 
S., 113 ; 25 L. J, Chanc., 166—Y. C. S .—Digest, Jurist. 

Consideration .]—A declaration by the plaintiffs, K. and M., 
alleged that the defendant agreed to accept four bills of ex¬ 
change for the payment of 450 1. each, the price of shares sold 
by the plaintiffs to him, and that the defendant promised to pay 
the sums of money for which such bills were to be given at the 
times when the bills should become due, and that in pursuance 
thereof the defendant accepted a bill drawn by upon him, 
for payment to the order of K. and M. of 450£. on a day men¬ 
tioned, and that the bill was so drawn and made payable at the 
rccpiest of the plaintiffs, and without any consideration, in re¬ 
spect of K. and M. being the payees, and was afterwards indors¬ 
ee!. by the payees to one J., to hold as the agent of the plaintiffs, 
and on their account; and whilst it was so held, the bill was 
wrongfully destroyed by the defendant. The declaration then 
alleged that although the time when the bill was due had elaps¬ 
ed, and the defendant had notice of the premises, he had not 
paid the bill: Held on demurrer, that the declaration disclosed 
no cause of action, there being no other promise by the defen¬ 
dant than the promise to pay the party entitled to the bill. 
Jungbbth v. Way, 1 H. & N. 71 : 25 L. J., Exch., 257.— Digest, 
Jurist . 

A was appointed agent of B. at a salary of 20 0£. per annum, 
and ho was in addition to receive a commission of 5 per cent. 

n the first year’s rent for every house which lie should let on 
iT’Testate In an action by A. for commission for letting bouses 
for B the evidence was that the agreement for the letting was 
entered into with another agent, K., but that the tenants were 
introduced to K. by A. :~Held, that, under the terms of the 
agreement, A. was entitled to the commission. Dray v. Chandler, 
IS C. B. 718,— Digest, Jurist. 
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Iu cases where the question of consideration is involved, em¬ 
ployment implies remuneration. 

A. employed B., a clerical agent, to offer an advowson for sale, 
upon an understanding, that, in the event of a sale being effect¬ 
ed through B.’s agency, the latter should receive a commission 
of 5 l. per cent, upon the amount of the purchase-money. A. after¬ 
wards, without communicating with B., sold the living himself. 
In an action charging a wrongful revocation of the authority, 
—Held, that, in the absence of evidence of expense or liability 
incurred by B., he was not entitled to recover anything. Simp¬ 
son v. Lamb, 17 C. B. 003; 2 Jur., N. S., 91; 26 L J 
C. P., 113. ' 

In an action by one of three joint Bailors, one of whom had 
taken the chattel out of the possession and custody of the bailee, at 
variance with the terms and conditions of the bailment, held that 
such an action would not be sustained in its present form. In 
illustration of this Principle the case of Brandon and others is 
annexed from the -Jurist, April 25th, 1857, p. 6, 303. 

Jesse Buandon, Samuel Hblbeut Er.ns, and another v. Samuel 
Scott and Charles Robinson.— Jan. 23._ Jurist. 

Action by joint bailors — Plea, delivery of chattel to one. 
Action by three bailors against the bailee of a chattel, for delivering 
it without a joint order from the three. Plea, that defendant 
delivered the chattel to one of the plaintiffs by his order:—Held 
a good plea. 

The declaration stated that the defendants, at their request, 
held possession of, and were intrusted with, the custody of cer¬ 
tain goods, chattels, papers, and writings of the plaintiffs, of 
great value—that is to say, a certain box, containing Spanish 
bonds and securities for Spanish stock—on the terms and under¬ 
taking by the defendants that they would safely and securely 
keep the same, and would not deliver up or part with the pos¬ 
session and custody thereof except on the joint order or request 
of the plaintiffs; yet the defendants, while they had possession of 
the said goods, chattels, papers, and writings on the terms and 
undertaking aforesaid, did not safely and securely keep the same 
for the plaintiffs, but therein made default, and did, contrary to 
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.d in breach of the said terms and undertaking, deliver up and 
part with the possession and custody of the said goods, chattels 
papers, and writings, without any such joint order, authority, or 
request from the plaintiffs as aforesaid, whereby and by reason of 
the premises, the said goods, chattels, papers, and writings be¬ 
came and were, and still are, wholly lost to the plaintiffs. Fifth 


plea, that at the request, and by the order of the plaintiff Jesse 
Brandon, they delivered up the said goods, chattels, papers, and 
writings to one Alexander Brandon. Sixth plea, that the defend¬ 
ants delivered up the said goods, chattels, papers, and writings 
to the plaintiff, Jesse Brandon, by his order and at his request. 
Seventh plea, that the said goods, chattels, papers and writings 
were deposited with them in the joint names of the plaintiffs, 
but on no special terms, and without any express undertaking 
on the part of the defendants, and that afterwards they the 
defendants, delivered up the said goods, chattels, papers/ and 
writings to the plaintiff Samuel Helbcrt Ellis at his request, and 
by the order and at the request of the plaintiff Jesse Bramlon 
Ninth plea, leave of the plaintiffs, or of some or one of them’ 
Demurrers to the pleas, and joinder therein. 


In support of the demurrers.-The declaration alleges a 
.,o„,t badment of the g„ ods and ,ecuri«e, , 

Pla,nt,ITs, and an undertaking 1, the defendants to deliver 
them up or part noth them only „„ the joint order of the 
three plaintiffs. All the pleas confess the breach alleged, and 
that the defendant, have acted contrary to the express sti 
pulation under which they received the goods and scouri 
tics. The bailment, was indivisible, and the Atfw&mb mwb 
contend that there is an implied authority in one of several 
bailees of a chattel to pait with it. The bailee cannot dis¬ 
pute the title of his bailor. The pleas set up a different right to 
that stated in the declaration. [Lord Campbell , O. J.—Would 
a release by one of three bailors be no objection to an action by 
him and the other two?] A bailee who receives a chattel from 
three is not entitled to give it up to one. [May v. Harvey, 13 
East, 197). The ease is the same as a joint deposit of money 
(Innes v, Stephenson, 1 Moo. & R. 145; Stone v. Marsh, ]{ v ^ 
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M. 364). [Lord Campbell , C. J. —Suppose the other two plain¬ 
tiffs died, could Jesse Brandon go on with the action?] I must 
contend that the rights of action would vest in him. This case 
differs from trover and detinue, being one of express contract. 

Contra.—The question is, whether one of several co-part¬ 
ners, who has himself been a party to a breach of contract 
or tort committed by the defendant, is entitled to main¬ 
tain an action by himself, or jointly with other plaintiffs, 
who are innocent of the breach of contract or tort. The 
seventh plea states that there was merely a joint bailment, 
without any other undertaking than that which arose by law 
from the delivery. The bailee is not compellable to deli¬ 
ver up to one bailer unless he pleases; but the question is, whe- 
ther one of the bailors has not completely disabled himself from 
bringing an action jointly with the others. It is to be assumed 
that each bailor has the authority of the other two. ( Jones v. 
lateSy 9 B. & Cr. 532; 4 Man. & It. 613; Wallace v. Kclsall, 
7 M. & W. 264; Gordon v. Ellis, 7 Man. & G. 607). Jones v. 
Yates, and Gordon v. Ellis were cases of partnership, but there 
is no difference between them and the case of joint depositors. 
[He also cited Smith v. Lovell, (10 C. B. 6, 23).] In May v. 
Harvey , (13 East, 197), which was an action of trover by the 
assignees of a bankrupt, there was no proof that the lease had 
been deposited in the joint names of the bankrupt and the other 
alleged depositor. In Lines v. Stejohenson (1 Moo. & E. 147) it 
would seem that the party personally disabled from suing was 
dead. In Husband v. Davis, (10 C. B. 645), Maule, J., said, (p. 
050), <c There can be no doubt that a man may pay a debt to one 
of several to whom he is indebted jointly. The case of bankers 
stands upon special grounds.” 

In reply.—The defendants are estopped in law from setting up 
a breach of their contract by way of defence. 

Lord Campbell, C. J.—This is an action brought by three 
bailors, and the defence in substance is, that the thing bailed 
has been delivered to one of them. It is said that is no answer, 
because it was part of the contract on the bailment that the 
thing was not to bo delivered up except on a joint order of all. 
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But the tliiiig having been delivered to one, it would be contra¬ 
ry to all principle that an action should be brought in the name 
of all, including the one who received the chattel, Mr. Peters- 
dorfF properly brought before us the consequence of holding that 
a bailee was justified in giving it up to one of several bailors— 
that on a deposit to bankers they might escape with impunity if 
the money was delivered to one without the authority of the 
others. But though I think this action cannot he brought, 
there may be a proceeding in equity by the cestuis que trust for 
a breach of trust. 

Coleridge, J.—When Mr. Petersdorff admitted that the 
case would be the same if Jesse Brandon survived the other 
bailors, he admitted himself to be out of court, because it was 
impossible to hold that an action by him alone could bo main¬ 
tained. 

WlGUTMAN, J.—It is against all principle that a party should 
recover damage for his own act; and the authorities cited by 
Sir F. Thesiger shew that three bailors cannot maintain an ac¬ 
tion, including one who has received the chattel. 

Crompton, concurred.— Judgment for defendants* — Reports, 

Jurist . 

A count stated that before the defendant’s promise after-men¬ 
tioned, the defendant and others had formed a company on a 
principle known as a Soeiete Anonyme, with 90,000 shares of 
3 1., of which 12 , 0°0 were to be appropriated tt> the public at 
12 s. 6d. per share, free f r « m lm ; ther c;<1Ls •• that the defendant 
was a promoter and managing director, and in such character, in 
offering the 12,000 shares to the public, guaranteed and promis¬ 
ed to the bearers of these shares a minimum annual dividend of 
33 per cent., payable at specified times, and that the guarantee 
should remain in force till the 1 „s. 6/1. should he thus repaid to 
the bearers. That the plaintiff, confiding in the promise, became 
a purchaser and bearer of 2 , 50 ° of the 12,000 shares, at 12*. 6£, 
and took the same on the guarantee and piomise and not other¬ 
wise, and had fulfilled the engagement on his part; and the 
time for payment of the 12s. by Uie dividends had elapsed, 
of which the defendant had notice; jet the defendant bad not 
2 n 
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paid any dividend, or any part of the 12-?. (id., and the 12s. 6d. on 
each share was still unpaid to the plaintiff. On demurrer to the 
count:—Held, that neither privity of contract nor consideration 
appeared: and that the action did not lie. Gerhard v. Bates, 
2 El. & Bl. 47G.— Digest, Jurist . 

The withdrawal by a defendant of a plea of infancy, whether 
true or false, is a sufficient consideration for an agreement on 
the part of the plaintiff to accept a smaller in satisfaction of a 
greater sum. Coogier v. Barker, 14 C. B. 118; 23 L. J., C. 
P., 41.— Digest, Jurist. 

Plaintiff purchased from defendant an unstamped bill of ex¬ 
change, which purported on the face of it to be drawn at Sierra 
Leone. Defendant declined to indorse it, but allowed plaintiff 
to have it for the purpose of making inquiries as to the solvency 
of the parties. The acceptor became bankrupt, and on proof 
against his estate being tendered, it turned out that the bill was 
drawn in London, and proof of it was rejected:—Held, that 
plaintiff was entitled to maintain an action for the recovery of 
his purchase-money, on the ground that there had been a total 
failure of consideration. Gomjpertz v. Bartlett, 2 El. & Bl. 849; 
18 Jur. 2GG ; 23 L. J., Q. B., G5.— Digest, Jurist . 

The Maliomedan Law distinguishes between a null, an in¬ 
valid, and an improper (also oallcd an abominable) sale. A sale 
is null, where its subject is not of an appreciable nature, for in¬ 
stance, a sale of a freeman, of a bird in the air, &c.; it is invalid, 
where it is lawful with respect to its essence, but not with re¬ 
spect to its quality, for instance, a sale on conditions which could 
not legally be stipulated for in the same contract (Sect. 332), or 
a sale contrary to another person's right of pre-emption (Sect. 
M3), but the terms null and invalid are used indiscriminately. 
A sale of the property of another without his consent, and a 
sale by a minor, or a married woman of property not her own, 
is null. An improper sale is such as is lawful both in its essence 
and quality, but attended with some circumstances of impro¬ 
priety, or abomination, as for instance, a sale on a Friday, a sale 
of blood and carrion, &e. Hedaya 

When a sale is null, no sale is considered to have been effect- 


ed; the parties have no rights under the sale. The Subject-mat¬ 
ter of the sale in the hands of the purchaser, and the price in the 
hands of the seller, is considered as a trust. If the tiling, or 
the price, perish by accident, it is lost to the owner; but if it 
perish, or become deteriorated, by any act of the possessor, he is 
responsible. The fruits of the tiling, or of the price, belong to 
the actual owner, not to the possessor.* 

It is the duty of the seller to warrant quiet possession of the 
thing sold to the purchaser, (Sect. 400); whenever therefore the 
property has been recovered from the purchaser by a third party, 
he is entitled to recover,— 

1. The price which has been j>aid. Should the property, at 
the time it was recovered from the purchaser, have been found 
lessened in value, either on account of a fall in its marketable 
price, or on account of deterioration, through neglect of the pur¬ 
chaser, or through accident, the seller is nevertheless obliged to 
restore the whole sale-amount, because the sale was void from 
the beginning, and the purchaser is responsible to the owner for 
his separate acts relative to the property, but is not responsible 
to the seller.— Mberling. 

The case of Martin v. Andrews, taken from the Jurist, 29th 
November, 1857, refers to conduct money, given, for the purpos¬ 
es of a viaticum and which, was held to be recoverable, when 
the witness had not attended, as money had and received on ti e 
failure of consideration. 

Martin v. Andrews.— November 22, 1S5G. 

W itness — Conduct money — Action settled—Money had and received , 

V here a person receives conduct money on the scnice of a subpoena 
and before he does anything, or incurs any expense in respect of 
it, the cause is settled, and he has notice thereof, an action for 
money had and received will lie to recover the amount 
Action for money had and received. Plea, never indebted. 
On the trial, before the under-sheriff of Middlesex, in June last 
it appeared that the action was brought to recover the sum of 
G l. paid to the defendant with a subpoena.. The defendant was 
attorney for the defendant in action of Martin v. Cosseruf aru j 

* Hedaya, p. 428.11. Hedaya, p. 429. 11. Elberling 
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resided at Dorchester, which was 110 miles distant liom Lon¬ 
don. On the 22nd June, 1855, the defendant was subpoenaed 
by the agent of the plaintiff to attend as a witness for the plain¬ 
tiff in that action, on the trial, in London, on Wednesday in 
the following week; and 4/. was given to him with the sub¬ 
poena : the defendant said that it was inconvenient for him to 
attend on that day, and that 4/. was not enough to take him to 
London, and thereupon the agent of the plaintiff gave him 2 1. 
more. On Monday the defendant went up to London with the 
defendant in that action, and settled it at two o’clock in the 
afternoon of the day before it came on for trial. The defendant, 
on demand, refused to return the 61. Subsequently the costs in 
the action were taxed for the plaintiff at a sum which included 
the 61. On the 16th July judgment was signed for 2000/. and 

the amount of the Master’s allocatur; and on the 3rd August 
execution was issued and the sum of 128/. Is. 2c/. received in pait 
satisfaction of the judgment. The Master of this court was 
called as a witness, and stated that the practice was, that if a 
witness did not attend the trial, and the conduct money exceed- 
ed \1 1 - 9 ., the party was required to use his best endeavours to 
obtain the money back,before it was allowed in taxation. The 
plaintiff was nonsuited, leave being reserved to move to enter 
a verdict for Ql. if this Court should think the action maintain¬ 
able. 

Lord Campbell, C. J.—We can only look to the record and 
to the evidence in the cause. The record states that the action 
is brought to recover money had and received to the use of the 
plaintiff, and the only j>lea is never indebted. Then it appears 
that the defendant received 6 1. as what is called conduct money. 
He did nothing with respect to that subpoena before the cause 

s se ttled. We must consider the general question, whether, 
when a witness, having received conduct money with a subpoena, 
has done nothing in respect of it, having received notice that his 
attendance is not required, that money is recoverable by the 
a-ent of the party. I am of opinion that it is. The considera¬ 
tion fails ; it is a viaticum for enabling the witness to pay his 
travelling expenses, and is recoverable, being money had and 
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received to the use of the party who paid it. There is no autho¬ 
rity 0)i the one side or the other, but I am of opinion that on 
principle it is paid on a consideration which entirely fails. If 
this had been an application to us to exercise our summary 
jurisdiction in favour of the plaintiff, looking to the allocatur, 
I should be strongly inclined to think that there would be no 
ground for it, because the plaintiff has had the money allowed 
in the Master’s allocatur; and though the whole amount of the 
debt and costs has not been levied, the plaintiff may be said to 
have the money in contemplation of law. But here the only 
plea is never indebted; and the defendant was indebted, because 
he was applied to before taxation, and he then had money to the 
use of the plaintiff, and ought to have paid it. If what took 
place before the Master, amounted to a defence, there is no such 
plea on the record; and Mr. Prentice failed in shewing us, ore 
tenus, what plea could be pleaded. 

Coleridge, J., concurred. 

Erle, J.—I will only add that this is not the case of money 
paid under a contract, the consideration being, that the defen¬ 
dant would agree to come to London to give evidence, but the 
payment was compulsory; the plaintiff was obliged to give or 
tender the 6/. as conduct money, if h e wished to secure the 
attendance of the defendant as a witness at the trial. Suppose 
he had not given the conduct money, and the defendant had 
attended as a witness and incurred expenses, he would have had 
an action against the plaintiff to recover the money. But if a 
man was served with a subpeena, and, having done nothing and 
laid out nothing under it, brought an action for expenses lie 
would be nonsuited. Therefore the plaintiff is entitled to re 
cover in this action .—Rule absolute.—Jurist Reports 
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Ex pacto Ulicito non oritur actio.—A contract involving a breach of the law is 
absolutely void. 

Exmalcficio non oritur contractus.—A contract cannot bo founded in a crimi- 
Hal act. 

Multa non vetat lex qua; tamen taeitc dnmnavit.—Tliero is an implied condem¬ 
nation of many things which the law has not expressly prohibited. 

Non omne quod licitum est, honestum est.-Honesty is not always synony- 
tnous with legality. 

A judge lent money to a native subordinate in contravention 
of Act XXXVIII. 1793. In action instituted by him to recover 
on the bond, held that such action could not lie, February 11th 
1820, Odheyechunder Chatterjea, appellant. 

A party bought an estate in the name of another in contraven- 
fion of Section xxix. Reg. VII. 1799, and sued to obtain pos¬ 
session, action dismissed. April 18th, 1820, Delaram, appellant. 

A party took a mortgage, one of the conditions of which was, 
that a then-existing mortgage, which had nine years to run, 
prior to foreclosure, should he paid off in three months and in 
default that the conditional sale should become at once absolute. 
Iu an action to make the sale absolute, held that this agreement 
was a contravention of Regulation XVII. 1S00, and accordingly 
it was dismissed. February 20th, 1821, Arman Panda, an- 
pellant. ' 3 ^ 

A party, advanced money to another, in consideration of an 
assignment of an interest in the estate under litigation. Held, 
that the contract being illegal, no action could be instituted to 
enforce it. 25th April, 1842, Lamb and others, petitioners. 
Summary petition. No. 29, 1847. Keramut Ali, appellant, 8th 
July, 1848. 

The plaintiff applied to the defendant for a lease of premises, 
intending at the time he applied to use them as a brothel; the 
defendant relying upon the innocent, though false misrepresenta¬ 
tions of a third party, to whom he was referred by the plaintiff, 
that the plaintiff was a respectable man, and on the plaintiff’s 
°wn fraudulent representation that he intended to carry on the 
tlade of a perfumer, granted him a lease; the plaintiff accord- 
i |l &'> entered into possession, and used the premises as a brothel, 
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whereupon the defendant forcibly ejected him; the plaintiff 
brought ejectment to recover possession:—Held, that he was 
entitled to recover, for that the fraudulent misrepresentations 
were as to matters collateral to the lease, and did not avoid it. 
Feret v. Hill , 18 Jur. 1014; 23 L. J., C. P., 180.— Digest, 


Jurist. 

If a man find lost property and keeps it, and at the time oi 
of finding it, has no means of discovering the owner, he is not 
guilty of larceny, because he afterwards has means of finding 
him, and nevertheless retains the property to his own use. Reg. 
v. Dixon, 1 Dear. C. C. R. 580; 25 L. J, M. C., 39 .^-Digest, 
Jurist. 

Semble, if a man finds properly which has been lost, and ap¬ 
propriates it to himself, he is not guilty of larceny for failing to 
take steps to discover the owner, unless he saw the article drop 
from the owner or unless it had the owner’s name upon it, or 
some circumstances of the sort occurred which afforded the 
finder an immediate means of knowing who the owner was at 
the moment when he picked it up and examined it.— Id. 

In October, 1822, E. a trader, assigned to the plaintiff all his 
household furniture and effects then on his premises, as a securi¬ 
ty for money lent, with a power in default of payment to seize 
and take possession of the property thereby assigned, and all 
other goods, chattels, and effects which might be found on the 
premises. In January, 1855, E. assigned all his estate and 
effects to trustees, for the benefit of his creditors. In the follow¬ 
ing February, the plaintiff seized the goods then on the premi¬ 
ses of E., and in March a fiat in bankruptcy issued against E., 
the act of bankruptcy being the above assignment of his estate 
and effects to trustees. In an action by the plaintiff against 
the assignees for selling' the goods so seized by them: Held, 
that though the assignment by E. of his estate and cflccts to 
trustees was void as against creditors, yet it operated to transfer 
to the assignees the property not included in the assignment to 
the plaintiff, and so defeated his title . which would otherwise 
have been valid by the seizure. Carr v. Acrmian , 11 Exch. 5G6 • 
25 L. J., Exch., 90.— Digest , Jurist. 
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A., by means of false pretences, engaged with the prosecutrix 
for lodging at 10s. a week. He accordingly became a lodger in 
her house, and a few days afterwards expressed a wish to become 
a boarder. He was then supplied with board as well as lodging 
at 1/. 1$. per week. He was afterwards indicted for obtaining 
goods (the board) by means of false pretences, and convicted : 
—Held, that the conviction could not be supported, as the goods 
were supplied too remotely from the false pretence. Reg. v, 
Gardner , 1 Dear. & B., C. C. It, 40 ; 2 Jur., N. S, 598; 25 L* 
J., M. C., 100. D'/gcsl, Jurist. 

A, by falsely representing that a.house and some shops had 
been built upon certain land, obtained from the prosecutor an 
advance of money. A. deposited the lease of the land, signed 
an agreement to execute a mortgage and executed a bond as 
security for the money:—Held, that he was rightly convicted of 
obtaining money by false pretences. Reg. v. Burg on, 1 Dear. 
& B., C.C. It., 11; 2 Jur., N. S, 59G; 25 L. J., M. C., 105. 
—Id. 

IVhere any corporation has actually used and occupied land, 
for a corporate purpose, by permission of the owner, it is liable 
in assumpsit for use and occupation, though there be no contract 
under seal for such occupation. Lowe v. North Western Railway 
Company, IS Q. B. G32; 1/ Jur. 375; 21 L. J., Q. B., 3G1. 
—Id. 

Where a promoter of a joint stock company provisionally re¬ 
gistered under the 7 8c 8 Yict. c. 110, entered into a written 
contract in his own name for rooms for use of the company and 
the rooms were occupied by the company after complete regis¬ 
tration :—Held, that although as against the company this con¬ 
tract was illegal and void, yet that the party who had entered 
into it in his own name was liable. Job v. Lamb, 11 Exch. 539 ; 
2 Jur, N. S, 93; 2o L. J, Exch, 87.— M. 

B, a trader, being indebted to the defendant in 570/. upon a 
a balance of account for goods, and being pressed lor payment, 
as an inducement for forbearance, executed a deed on the 5th of 
April, ] 854, by which he mortgaged to the defendant the public- 
house in which he carried on business, and assigned to him his 
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trade and other fixtures, and moveable property in the house 
other than his stock-in-trade, with a covenant for payment of 
the sum due, with interest, by instalments, the period for pay¬ 
ment extending over several'months, and a proviso, that on due 
payment of the instalments the deed was to become void, but on 
default in any such payment, the defendant might enter and 
sell. The value of the property mortgaged was between 300/. 
and 100/., B.'s assets at the time amounting to 1,200/. and his 
debts to 4,000/. After the execution of the deed, B. continued 
his business, receiving supplies of goods and advances from the 
defendant, and making various payments to creditors, until the 
22d of July, when he became bankrupt:—Held, that the execu¬ 
tion of the deed was not an act of bankrutcy, not being an 
assignment of the whole, or of the whole with a colourable ex¬ 
ception, of a trader's property, which must necessarily defeat 
and delay creditors by producing absolute present insolvency and 
incapacity to carry on trade, and withdrawing the whole of the 
property from the reach of the creditors. Hale v. Allmtt, IS 
C. B. 505; 2 Jur., N. S., 904; 25 L. J., C. P., 267 .—D., Jurist. 

Held, also, that the deed was not void by the 13 Eliz. c. 5, as 
being made without valuable Qonsideration, or for a considera¬ 
tion fraudulently inadequate, because it was given to secure a 
debt ol greater amount than the value of the property assigned. 
— Id. 

When a party insolvent in circumstances allowed a party to 
take a judgment, under which he was paid in full, in fraud of 
other creditors. Held, secondly, that although it had been de¬ 
cided at Jaw that the transaction as to the judgment did not 
technically amount to a fraudulent preference, still the conduct 
oi the bankrupt in respect of it was not to be justified, and 
regard must be had to it on the question of the certificate, which 
was therefore suspended.— Id. 

The Court considers it inexpedient, as a general rule, to grant 
certificates, with a declaration, either wholly or to a limited ex¬ 
tent, that they shall not protect the. future property of the bank 

Cnlhane, Ex parte , 2 Jur., N. S., *63; 25 L. J., Bank., 60__ 

L. J.— Digest, Jurist. 
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Annexed are taken from the Jurist of the ] OLh of June, 1857> 
|>p. 245, 246, 247, some remarks on bankruptcy cases showing" 
instances of decisions, resulting in unrestricted discretion. To this 
class of case maxims 3 and 4 are peculiarly applicable, and again 
quod fieri debet facile presumitur. The cases cited may be use-' 
fully referred to, as shewing the current of decision. 

Whoever takes the trouble to wade through the cases which 
have been decided by the Court of Appeal in Bankruptcy, with 
reference to bankrupts^ certificates of conformity, cannot fail to 
be struck with the numerous discrepancies and contradictions 
apparent in the judgments. These cases afford an unwelcome 
instance of the perplexity and confusion which will inevitably 
arise where the Legislature has reposed a discretionary authority 
in the Court, but the Court has neglected to lay down at the 
very first opportunity some fixed principles by which the exer¬ 
cise of that discretion must be regulated. The Court of Bank- 
ruptcy, indeed, and that part of the public principally interested 
m the due administration of the bankrupt law, labour under this- 
misfortune—the decisions of the commissioners, careful, learned, 
and elaborate as many of them are, have, nevertheless, very rare¬ 
ly been reported; and those that have been reported are seldom, 
if ever, quoted or commented upon in the Court of Appeal. The 
judges of appeal themselves, who have jurisdiction to pronounce 
upon a discretionary as well as any other sentence of the Court 
below, are thus ignorant of the opinions entertained l>y that 
Court upon any particular point, and may upset at one blow a 
rule which has been uniformly acted upon for years, and is sup¬ 
posed to have become law. Uncertainty, at all times a serious 
evil, is here so much the more to be deplored, because it ema¬ 
nates from the superior jurisdiction, and because it might, at an 
earlier period, have been so easily anticipated by a few concise 
and intelligible expositions of the judicial mind. In a matter 
of so much importance to the welfare of the commercial world, 
especially since the recent lamentable disclosures of fraud and 
improvidence among traders, we may, perhaps, do good service 
by attempting to derive order out of chaos, and by putting to¬ 
gether a few propositions, which either the policy of the bank- 
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vupfc law or tlie dicta of tlie most eminent authorities have con- 
viuced us must ultimately be adopted. 

There are four sections of the 12 & 13 Viet. c. 106, which 
define the boundaries pf the discretion vested in the Court of 
Bankruptcy by that statute with respect to the allowance, suspen¬ 
sion, ojl’ refusal of the certificate, when it arises, and how it is to 
be controlled. These sections are the 198th, 199th, 201st, and 
256tli. The 198th section directs the appointment of a public 
sitting, at which the Court, having regard to the conformity of 
the bankrupt to the law of bankruptcy, and to his conduct as a 
trader before as well as after his bankruptcy, is either to find 
him entitled to his certificate, and allow the same, or to refuse 
or suspend the allowance thereof, or annex such conditions there¬ 
to as the justice of the case may require. The 199th section 
specifies what the commissioner has to certify, and refers to 
Schedule (Z.), which shews how the class of certificate to be 
awarded must he determined. The 201st section says that no 
bankrupt shall he entitled to a certificate of conformity, and 
that any such certificate, if allowed, shall be void, if the bank¬ 
rupt shall have done any of tlie acts therein.mentioned; and the 
256th enacts, that if at any sitting or adjourned sitting for the 
allowance of the certificate of any bankrupt, it shall appear that 
he has committed any of the offences therein enumerated, the 
Court shall refuse to grant the certificate, or shall suspend the 
same for such time as it shall think fit, and shall in like manner 
refuse to grant the bankrupt any further protection. The 199th 
aiul 20lst sections are restrictive; they disentitle a bankrupt to 


a certificate, and invalidate tlie same if granted—the one, in ex¬ 
press terms, whenever a bankrupt has infringed its provisions; 
the other, by necessary implication, whenever the Court cannot 
conscientiously certify all the facts thereby required. (//' "itgtier 

v. J'dbne , 6 Exeh. 882; 15 Jur., part 1, p. 803: E< parte 
&£a?ier, 2 De G,, Mae., & G. 263; 16 Jur., part 1, p. 1121). 
The 198tli and 256th sections, on the other hand, are permissive, 
and intrust the Court, the former with a general, the latter with 
a limited, discretion in certain particular instances. For our 
present purpose, however, which is to ascertain upon what s V s 
2 in 2 
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tem tlic Court ought to exercise these powers, and not to inter¬ 
pret disputed phrases in the act, we need not dwell upon these 
clauses, but may pass at once to the first essential topic to be 
considered—the polioy of the bankrupt law. 

The policy of the bankrupt law lias, we think, been much 
misunderstood, and the means for attaining the end have fre¬ 
quently been confounded with the end itself. The true design 
of that law we believe to be the preservation and encourage¬ 
ment of commerce. No more effectual means of accomplishing 
such an object could be found than those hy which a high stan¬ 
dard of commercial morality should be maintained; and it is 
with this view that the enactments relating to the certificate of 
conformity were conceived. Tho discretion to allow, refuse, sus¬ 
pend, or annex conditions to a certificate, according to the beha¬ 
viour of the bankrupt, is a power which, if wisely and consis¬ 
tently employed, holds out the strongest inducement to integrity 
and prudence in trade, and puts a strict curb on recklessness, 
rapacity, and dishonest dealings. If our definition of the policy 
of the bankrupt law he correct, it follows, as a necessary corol¬ 
lary, that the touchstone of the discretion confided to the Court 
with respect to the certificate is the benefit, not of individuals, 
but of the public. The discretion must he exercised on judicial 
principles; but in the ease of a certificate, “ those judicial prin¬ 
ciples involve the duty of attending to the public interest and 
the claims of society at least as much as in any other class of 
cases coming under the consideration of the Court.” (Per Sir 
J. L. Knight Bruce, L. J., in Ex parte Selby, 2 Jur., N. S., part 
I, p. 29). In that balance, then, every certificate must be 
weighed. In the one scale must be placed the danger to the 
public of allowing a rash or dishonest debtor to re-enter into 
business without having paid his previous debts in full; in the 
other, the mischief of never opening an eseape from pecuniary 
embarrassments to a trader simply unfortunate, or whose con¬ 
duct lias not been unpardonably blumeable. (See per Lord 
Crauworth in Ex parte Civrties, 2 De G., Mac*., & G. 262). It is 
to this latter mischief, vve presume, that Sir J. L. Knight Bruce, 
V. C., alluded, when, in Ex parte lLolling worth, (4 De G, & S. 


the conduct of a bankrupt with reference to his certificate, it 
may not be necessary to apply to him the rigid rules properly 
applicable to men at t]icir ease and well to pass in the world/* 
but that “a certain degree of indulgence may be fit to be allow¬ 
ed to a man in failing circumstances and in difficulties/* We 
should be careful how we admit this doctrine. If it means 
anything more than that the certificate of a culpable bankrupt 
must be dealt with according to the degree of censure to which 
he is justly amenable, then it becomes dangerous. No man 
should be led to think, that when he gets into trouble he may 
with impunity relax that rule of honesty which in prosperity he 
is bound to obey. The law is equal to all, and honesty is no 
cliamelion, to change according to the different lights in which 
it is regarded. In Ex parte Dobson, (2 Jtu\, N. S., part 1, p. 
56), however, the same learned judge stated that he did not re¬ 
collect any case in which, after wilful falsehood or sheer dis¬ 
honesty had been proved against a bankrupt, the Lords Justices 
had consented to grant a certificate. The justice of the rule his 
Lordship supported upon this ground, because “in certificate 
cases, the interests of society as well as of the parties concerned 
are to be regarded/* Even this position might accurately have 
been extended by adding, that the interests of society are then 
paramount to those of the parties, and that the latter are only 
to be regarded so far as they bear upon the former. In the case 
oi Evparte Selby, their Lordships acted upon the principle thus 
enunciated. There, a solicitor having been guilty of a gross 
breach of ckity towards a client, by retaining uninvested for more 
than twenty years, and that without the knowledge of the client, 
a sum ol money which the client had transmitted to him for the 
purpose ot being invested on good mortgage security, it was urged 
at the bar, that the client, when he discovered that there was no 
security, had remained on friendly terms with his solicitor, and 
had treated the matter as a mere question of debt, taking no active 
steps to enforce payment, but continuing to receive interest, and 
therelorc that there had been a condonation on his part. The so¬ 
licitor's client alone opposed his certificate, and not the assignees; 
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bufc Sir G. J. Turner, L. J., said, tljat “ it was new to hear it 
argued, that when public interest was concerned, any private 
dealing could amount to a condonation.” Thus, then, fraud is 
at all times an insuperable obstacle to the allowance of a certi¬ 
ficate ; and few, perhaps, will doubt that the public interest 
imperatively demands at least so much protection. On the 
other hand, negligence, rashness, and extravagant expenditure 
are faults which will justify either a refusal or suspension of the 
certificate, according to the number and character of the parti¬ 
cular instances. (See per Sir J. L. Knight Bruce, L. J., in Ex 
parte Dobson ). But the line which separates them from actual 
dishonesty is often very slender, and in such cases the task of 
discrimination becomes proportionately difficult, although some¬ 
times absolutely necessary. We will give some examples of the 
cases which most commonly occur, premising that, in the absence 
of authority, we should have been inclined to place several of 
the cases in which the certificate has been simply suspended in 
the same category with those in which it has been absolutely 
refused. In the following instances the certificate was refused : 
Where the bankrupt had systematically bought goods on credit 
for the purpose of selling them under cost price. Ex parte 
Holt-house , 1 De G., Mac., & G. 237). Where the bankrupt, a 
banker, had gone on trading and receiving deposits long after 
the time when he must have known that he was hopelessly in¬ 
solvent. {Ex parte Ruff ord, 2 De G., Mac., & G. 234). Where 
the bankrupt obtained a loan by falsely representing himself as 
a trader. {Ex parte Leslie , 2 Jur., N. S., part 1, p. 82). Where 
the bankrupt had sold goods shortly before the bankruptcy, and 
was unable to give any satisfactory account of the proceeds ; 
which was held to be a fraudulent removal of goods in order to 
abstract them from creditors. {Ex parte Dobson ; and see also 
Ex parte Sturt, 4 De G. & S. 40, and Ex parte Simnd , 3 Jur., 
N. S'., part 1, p. 424). Where the bankrupt purchased goods 
on credit one day and stopped payment on the next, and could 
not give a credible and satisfactory explanation of the transac¬ 
tion. {Ex parte Cm'ties ), In the following cases the certificate 
a a.' merely suspended:—Where the bankrupt had commenced 
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without any capital a business to which lie had not been brought 
tip, and had been in the habit of buying goods on credit, and 
pledging them immediately afterwards to raise money to carry 
on business, but in accordance with the custom of his trade, and 
with an intention and reasonable expectation of afterwards re¬ 
deeming, the goods. (Ex parte Manko, 3 De G., Mac., & G. 
502; 17 Jur., part 1, p.359). Where a man for two or three 
years before his bankruptcy had been continually in such a con¬ 
dition that all his assets, if realised would have amounted to loss 
than his debts, and had nevertheless continued to trade all that 
time without having a reasonable expectation that he should 
thereby be able to surmount his difficulties or to benefit his cre¬ 
ditors. (Ex parte Dornford, 4 De G. & S. 29; 15 Jur., part 1, 
p. 278; Ex parte Johnson, 4 De G. & S. 25). Where a trader 
had carried on business in one town, and there incurred debts to 
the amount of 60007. over and above all his assets, and bad then 
commenced business in another town and incurred new debts, 
without informing his new creditors of the state of his pecu¬ 
niary circumstances. (Ex parte Woolbridge, 24 L. J., Bank, 
^0* Where a bankrupt in the course of a two years’ trading 
had become liable upon accommodation bills to the sum of 
»9,°°07. (Ex parte Hammond, 24 L. J., Bank., 2; see also Ex 
parte C'ulhane, 2 Jur., N. S., part 1, p. 863). It has also 
been laid down that where a bankrupt has engaged in reck¬ 
less trading and speculations of a desperate character, the 
ceitilicate ought to be refused; but that a man who, when 
solvent, lias engaged in a great number of different undertakings, 
whiili he had reason to believe would be successful, is not a 
reckless trader. (Exparte Wakefield, 4 De G. & S. 18; 15 Jur., 
pait 1, p. 901). That purchasing 1 goods on credit for the pur- 
po. l of pledging them is fraudulent; but that where goods are 
pui chafed, not for the purpose of being pledged, but in the 
oidin.u v touise of trade, though pledged immediately afterwards 
this is not fraud, (& parte Martyr 2 De G , Mae.. & G. 227, 
22^). That if a bankrupt has deait in accommodation bills, 
that is a circumstance requiring a full and satisfactory explana¬ 
tion, but is not necessarily one affecting his title to a certificate : 
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iho main point for consideration is, how far the bankrupt had 
reason to believe that he could discharge his liability on such bills 
on their becoming due. (Ex parte llarrimoncl ). That the mere 
act of passing or depositing an accommodation bill with a banker, 
without any statement that it is an accommodation bill, does 
not amount to a representation that it is not one. (Ib.) Finally, 
we may observe, that in judging of the conduct of a bankrupt in 
any particular transaction, all the attendant circumstances must 
be taken into consideration. Thus the indiscretions of youth 
will not be so severely dealt with as those of maturer years; 
(Ex parte Martin; Ex parte ManicoJ ; and, on the other side, 
bankers and other such like persons, in whom more than ordi¬ 
nary confidence is necessarily reposed, will he more stringently 
dealt with, because they have greater opportunities than other 
traders of defrauding their customers, and because their busi¬ 
ness, if properly conducted, is safer to themselves—their failure 
more mischievous to the public. (Ex parte It afford ; In re St. 
Albans Bank, 1 Fonb. N. It. 81). There are two further ques¬ 
tions of general principle in relation to this subject upon which 
it maybe useful to say a few words. The first of these questions 
is, whether the bankrupt law is to be interpreted beneficially for 
creditors. In Ex parte Matheson, (1 De G., Mac., & G. 448 ; 
16 Jur., part 1, p. 769), Sir J. L. Knight Bruce, L. J., com¬ 
menting upon the absence of any express enactment to that 
effect in the Bankrupt-law Consolidation Act, 1849, hinted that 
that statute was not to he so construed. The opposite opinion, 
however, has usually prevailed in the Court of Bankruptcy, and 
is, we venture to think, that most consonant with sound policy, 
as well as with the spirit of the Act itseli*. In Ex parte Jardiue, 
(1 Fonb. N. 11. 184), Mr. Commissioner Holroyd said—“ The 
object of the Act is to support Commercial credit , and herein to 
benefit creditors , to prevent fraud, and to relieve the unfortunate 
trader who has followed the known rules of honesty and integrity.” 
This statement very closely accords with our own original defini¬ 
tion. Benefit to creditors is the necessary consequence of a design 
f or the better maintenance of commerce. Commerce cannot live 
without credit, and enactments which are to be expounded with 
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a view of encouraging good faith and credit generally among 
traders must needs he expounded beneficially for the bankrupt’s 
creditors in each individual case. (See In re St. Albans Bank, 
1 Fonb. N. R. 85). The second question is, whether the Court 
administers punishment under the bankrupt laws. In Ex parte 
Hunt, (21 L. J., Bank., 30), Lord Cranworth remarked, that so 
to consider the Act would be a misconstruction. But his Lord- 
ship added, “ If the granting of the certificate is delayed until 
a future day, its delay is tantamount to a punishment, because 
the bankrupt in the meantime is open to arrest by the creditor.” 
Now, it is no doubt obvious enough that something more than 
the mere reward of innocence or punishment of guilt was con¬ 
templated by the enactments under discussion. The certificate 
is a badge of reputation, greater or less, according to the time 
and terms of the grant. For the protection of the community, 
a token is thereby set upon the bankrupt trader, by which all 
people may know what manner of man he is, whom, after a 
failure to meet his engagements, they are again called upon to 
trust. But at the same time the bankrupt who has been once 
bianded with the fatal emblem—refusal or suspension of his 
certificate is not likely again to procure for himself that con- 
hdence or respect which he might have obtained before, and must 
necessarily find his efforts to rise in the world beset with far 
greater difficulties than when he first started. He bears upon 
iim an lllc ' e ^Wc mark of ignominy, and is in fact subjected to a 
penalty, the weight of which he will probably feel for the re¬ 
mainder of his life. In cases which fall within the 256th scc- 
vion of the Bankrupt-law Consolidation Act, the frame of the 
Act seems to shew that a punishment was intended. While the 
^ 1 s ^ c ^ ou comes under the head of provisions with respect to 
t n ceitifieate of conformity, the 256th section is placed under 
offences against the law relating to bankruptcy, and is 
" ^ number of the most stringent penal enactments* 
In Bv parte Manieo , Sir J. L. Knight Bruce, L. J., laid it down 
Ihat the 256th section must receive rather a strict than a large 
construction ; and Sir G. J. Turner, L. J., spoke of inflicting^ 
penally under that section, and of the punishment which the statute 
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had awarded. Lord Gran worth, however, in his observations above 
quoted, appears to have had in view the fact, that when the 
Court considers a bankrupt to deserve imprisonment, and ac¬ 
cordingly refuses to protect him from t arrest, that part of his 
punishment does not proceed directly from the Court, but is left 
to be inflicted according to the passions, caprices, or indulgence 
of the several creditors. This is a circumstance much to be re¬ 
gretted, inasmuch as it opens a door to all sorts of underhand 
trickery and collusion. The bankrupt is tempted to give a frau¬ 
dulent preference to a hostile creditor; a creditor to conceal the 
deliquencies of the friendly bankrupt. The one neglects the 
public welfare to secure his own advantage; the other, to escape 
the consequences of liis previous misconduct, is guilty of mis¬ 
conduct still more mischievous. That the sentence of a Court 
of Justice may have its proper effect as an example, the power of 

enforcing the sentence should be vested in the Court, and in the 
© 

Court alone.”— Jurist , 20th June, 1857. 

The Courts will not enforce any stipulations of other recipro¬ 
cal stipulations, involving illegal conditions. Omesh Chunder Pal 
Chowdree, appellant, 7tli September, 1850. 

The plaintiff sued to recover back an estate sold to the vendee, 
colorably, to evade a process of Court about to be issued against 
the plaintiff; the sale was further stated to be bad as having been 
made whilst the property was under the Court of Wards; that 
the plaintiff's vendee used to receive the profits from the 
eolleetorate and account to the plaintiff; but that, when the 
estate was released, the vendee set up his title as actual pur¬ 
chaser. The defendant pleaded bonfi fide sale; that the con¬ 
veyance was duly registered; that his name was subsequent¬ 
ly registered as proprietor, and possession followed. In the 
lower Court, the sale was upheld as bon<i fide, and the action 
was accordingly dismissed and for limitations. The lower ap¬ 
pellate Court found that the plaintiff had received profits during 
the "Wards’ management and that the action was within time, 
but that the sale was nominal, and that therefore, subsequent to 
the release, the vendee must account for the usufruct. On re¬ 
mand, the action was again dismissed. On special appeal, held, 
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that the sale though nominal, was effected by a deed, duly drawn 
out and attested and registered and possession given to all public 
intent by the mutations in the Government Registers, and all 
this done, to deceive by every ostensible means, the public, and 
to evade a rightful process of law. In short, a more consummate 
piece of chicanery and fraud could not have been perpetrated. 
On such ground, no legal claim could possibly be founded, loi no 
persons can by means of law, take advantage of tlicii own 
wrong ;—frustra petit auxilium legis qui in legem facit. 24th 
March, 1846 ; Roshun Khatoon, appellant. 

Sprye v . Pouter .—November 25 th y 1856. — Jurist, 
Maintenance—Champerty—Agreement for legal proceedings; for 
supply of evidence ; for store of property recovered—Promise fo 
pay money upon contingency — Insolvency—Transfer of rigid oj 
action to assignee . Cur. adv. vult . 

Lord Campbell. C. J., now delivered the judgment of the 
Court.—In this case we must begin by considering the validity 
of the first count of the declaration. The defendant contends 
that the agreement on which it is framed is illegal, as being 
contrary to public policy and the laws against champerty 
and maintenance. But we are of opinion that nothing appears 
on the face of the declaration to support this objection. 

The plaintiff alleges that Rosaz and lie were in possession of 
certain documents and information to prove that the defendant 
was entitled to certain property, of which the defendant was not 
aware, and proposed to give him all the documents and 
information in their possession on the defendant agreeing to 
pay them each one-fifth of the value of the property, ii it should 
actually come into his possession ; to which the defendant assent¬ 
ed ; that thereupon a Written agreement was signed b> those 
parties,, whereby the defendant, in consideration of the premises, 
agreed, that if by the said documents and information he should 
actually become possessed of any property not then m Ins 
possession or control, and that he did not know of, he would pay to 
each of the plaintiff and Rosaz one-fifth of the value of the said 
property to be recovered and possessed by the defendant; that the 
defendant should not be compelled, for the purposes of that agree- 
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mentjto take any proceedings at law or in equity to recover thesaid 
property; that the defendant would notmake known toany person 
the documents or information so communicated to him without 
the consent of the plaintiff in writing ; that the defendant should 
execute all necessary deeds for assigningthe one-fifth of the pro¬ 
perty so recovered \ that if the defendant did not become possessed 
of any property he should not he called upon to pay anything ; and 
that if the defendant did not think proper to proceed to recover 
the property he would return the papers, and thereupon the 
agreement should he cancelled. 

No statute nor decided case nor dictum was cited at the bar, 
shewing that there is any illegality in this agreement. No suit 
was depending, and there is no stipulation for the commence¬ 
ment of any suit for the recovery of this property. The plaintiff 
and Eosaz were merely to communicate certain documents and 
information then in their possession to the defendant, and having 
done so, they were to do no more. The documents and infor¬ 
mation must he presumed to he genuine and sincere. The 
property might well he recovered without any litigation, the 
documents and information communicated making out a clear 
and conclusive title in the defendant to recover it. At any rate, 
the defendant was not to he forced into litigation ; and if he did 
resort to litigation, the plaintiff and Eosaz were not to furnish 
him with money to carry it on, or to provide him with any 
further evidence, or in any way to assist or countenance him. 
There seems abundant consideration for the defendant's promise 
both in what the plaintiff and Eosaz did, and in the advantage 
which the defendant was to derive therefrom ; and his promise 
was merely to make over a portion of that which was his own. 
AYe, therefore, do not think that the agreement at all savours 
of maintenance or champerty, or is in any way contrary to public 
policy. It does not resemble any of the cases relied upon, in 
which agreements have been held illegal; and there seems to be 
no occasion for our going over those cases, and distinguishing 
the present from them. 

But when we come to the pleas demurred to, we think it 
equally clear, that, giving credit to their allegations, they shew 
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the agreement to be illegal. There can be no doubt that the 
defendant is at liberty to allege that the written agreement 
declared upon was merely colourable, and to disclose as a defence 
the real nature of the, transaction. Accordingly the seventh 
pica, after stating the death of Townley possessed of personal 
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property, intestate and without kindred, the grant of administra¬ 
tion to the solicitor of the Treasury for the benefit of the Queen, 
and the defendant’s ignorance of his being related to Townley or 
m any way entitled to the property, goes on to allege that the 
plaintiff and Rosaz represented to the defendant “that they 
would supply and give such information and evidence, in ease it 
■should become necessary that proceedings should be had and 
taken by the defeudant at law or in equity for the recovery of 
the property, that through and by means of such information 
and evidence, the defendant should and might successfully re- 
cover the property, provided the defendant would enter 
into an agreement with the plaintiff and Rosaz to pay each of 
them one-fifth of the property so recovered; and it was there¬ 


upon unlawfully agreed between the parties that the plaintiff and 
Rosaz should give and supply such information and evidence, in 
case of pioceedings being taken at law or in equity for the re- 
' ! ^Property, that by means of such information and 
tnce, the defendant should successfully recover the 
pioperty; and that if by means of such information and 
(N u onee t’he defendant should actually recover the property, he 
w ould pay each of them one-fifth of the amount.” The plea 
t><.n goes on to allege, that for the purpose of carrying this 
e 0 al agreement into effect, the parties entered into the supposed 
a leement set out in the first count of the declaration, and shews 
"asunder the illegal agreement that the property ac- 
as 1 Covered. Here we have maintenance in its worst 
<M I!u plaintiff and Rosaz, entire strangers to the property 
u \ say the defendant has a title to, but which is in the 

possession oI another claiming title to it, agree with him that 
iga proceedings shall be instituted in his name for the recovery 
ol it, and that they will supply him, not with any specified or 
definite documents or information, hut with evidence that should 
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be sufficient to enable him successfully to recover the property. 
Each of them is to have one-fifth of the property when so re¬ 
covered; and unless the evidence with which they supply him is 
sufficient for this purpose, they are to. receive nothing. They 
are not to employ the attorney, or to advance money to carry on 
the litigation, but they are to supply that upon which the event 
of the suit must depend—evidence—and they are to supply it of 
such a nature and in such a quantity as to insure success. The 
plaintiff purchases an interest in the property in dispute, bar¬ 
gains for litigation to recover it, and undertakes to maintain the 
defendant in the suit in a manner of all others the most likely 
to lead to perjury and to a perversion of justice. Upon principle, 
such an agreement is clearly illegal; and Stanley v. Jones (7 
Bing. 309) is an express authority to that effect. 

The eighth plea, pleaded to the money counts, is substantially 
the same as the seventh, and is, we think, equally a bar. 

The ninth plea is still a little stronger, and is allowed by the 
plaintiffs counsel to be sufficient. 

We have, therefore, only further to deal with the eleventh 
plea, which is pleaded to the plaintiff's title to sue, supposing 
the defendant to be liable. In as far as this plea applies to the 
money counts, it is allowed to be good; but the plaintiff's coun¬ 
sel contended that it is no bar to the first count, as the right of 
action thereby disclosed would not vest in the assignee under 
the insolvency, and that it remains in the insolvent till the 
assignee interposes and claims the money. We are of opinion, 
however, that the eleventh plea is a bar to the first count, as well 
as the other parts of the declaration to which it is pleaded. This 
plea, admitting all the allegations in the first count, avers that 
after the making of the promise in that count mentioned, and 
before the commencement of this suit, the plaintiff petitioned the 
Insolvent Debtor's Court under the Insolvent Debtor's Act, and 
that all his property vested in the assignee. The plea certainly 
does not shew that the plaintiff had a complete cause of action 
before the vesting order; but it does shew that for an executed 
valuable consideration, the defendant had promised to pay the 
plaintiff a sum of money upon a contingency. We conceive 


that the interest in this contract is valuable property, which 
would vest in the assignee, and that when the money becomes 
payable by the property being recovered, it is part of the estate 
of the insolvent to be distributed among his creditors. This is 
not money which he has earned since the vesting order or since 
his discharge, for which he might sue till the assignee interferes. 
If, before petitioning the Insolvent Court, the insolvent had 
entered into a contract under which he paid a sum of money to 
another, who in consideration thereof was, upon a contingency, 
to pay him a larger sum of money, or to deliver goods to him, 
surely, on the happening of the contingency after liis discharge, 
the assignee, and not the insolvent, would be entitled to sue for 
the money or the goods. 

In Herbert v. Sager (5 Q. B. 905; 7 Jur. 616) the cause of 
action had arisen subsequent to the bankruptcy of the uncertifi- 
cated bankrupt; and therefore the Court of Error held, that till 
the assignees interfered, the right of action was in the bankrupt. 
In Skelton v. Mott (5 Exch. 231) the question was, how far a 
discharge under the Insolvent Debtor’s Act was a defence to an 
action brought against the insolvent, and does not appear to apply 
to a case like the present, where the question is whether a right 
oi action which has accrued, and does subsist, be in the insolvent 
or in his assignee. 

Therefore, on the demurrer to the eleventh plea, we think 
there ought to be judgment for the defendant. —Judgment for 
defendant on the seventh, eighth , ninth , and eleventh pleas. 

2. Allegations of Fraud and Improper Conduct .]—A specification 
lelating to the construction of works which the plaintiffs had 
contracted to make for a corporation, contained stipulations that 
all differences between the parties as to the payment of money 
or otherwise should be settled by the engineer of the corporation; 
that it should not be competent for the plaintiffs or the corpor¬ 
ation to except, at law or in equity, to any hearing or determin¬ 
ation before or of the engineer; and that the engineer should not 
be made a party to or be required to defend or answer, any suit, 
bill, claim, or proceeding at law or in equity, at the instance 
either of the corporation or of the contractors. Differences 
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having arisen between the parties, the plaintiffs filed a bill against 
the corporation and their engineer, alleging misconduct in the 
defendants in withholding payment of the sums due to the plain¬ 
tiffs, and that in consequence of certain conduct and acts on the 
part of the engineer and the corporation, they had, under the 
circumstances, committed a fraud upon the plaintiffs; but the 
plaintiffs stated that they did not employ the word as meaning 
deliberate fraud, but as meaning conduct which would, under 
certain circumstances, be the instrument of fraud. The engineer 
demurred to his being made a party to the bill, on the ground 
that the plaintiffs were not, by their own shewing, entitled to 
relief. The Court overruled the demurrer, with costs, and ordered 
him to answer in six weeks. Scott v. Liverpool Corporation), 2 Jur., 
N. S., Ill; 25 L. J., Chanc., 227—V. C. S .—Digest, Jurist . 

Semble, that where there are allegations in a bill of inequit¬ 
able and improper conduct in an engineer not a party to a con¬ 
tract, it is just ground for equitable jurisdiction, and for 
maintaining a bill for equitable relief against the engineer, as 
well as against the parties to the contract.— Id. 

Stipulations in a contract which would exclude the jurisdiction 
of a court are improper, and will not, in cases where improper, 
fraudulent, or inequitable conduct is alleged, be considered as of 
any importance .— Id. 

Where a general demurrer to a bill charging fraudulent col¬ 
lusion is allowed, the defendants will not be deprived of costs on 
the ground that their demurrer must be taken to be an admis¬ 
sion of fraudulent collusion. Boltoviley v. Squires, 2 Jur., N. S., 
153—V. C. K.— Digest, Jurist. 

A lease on very beneficial terms was granted to the clerk of 
a Banking House. Simultaneously the partners took a mort¬ 
gage of the whole estate and an assignment upon the rents from 
the lessor mortgagor. Held that this was a mere round about 
way of avoiding the penalties of the usury laws. 14th July, 
1S52, Juggutputtee Singh, appellant. 

A servant in the employment of a Nawab, got a bond for 
7,521 Its. from him, when in a state of imbecility and drunken¬ 
ness had sold the bond to Muddonmolnin Chund, for 1,500 Its. 


who instituted an action against the Nawab to recover upon the 
bond. Action on the presumption of fraud, dismissed in both 
Courts. Muddonmohun Cliund, appellant. 24th February, 1845. 

Certain parties under three bills of sale transferred all their 
rights and interests to their aunt. On an enquiry the nephews 
were found in possession. Held in both Courts that the aliena¬ 
tions were wholly fraudulent, to evade satisfaction of debts due 
to respondent. Appeal dismissed. 15th April, 1S45, Moteerame 
Konwar, appellant. 

In execution, the wife of the judgment debtor, pleaded in 
discharge of an attachment against her husband’s estate, in exe¬ 
cution, independant title. Held, that nothing short of the most 
conclusive testimony could be allowed in such cases, and the ap¬ 
peal of appellant was dismissed. 9th May, 1845, Ushrufonissa 
Beebee, appellant. 

In execution the decree-holder was opposed by a party setting 
up title in the Putny Talook, by private sale—an action was 
instituted to set that aside as mala fide and during the pen¬ 
dency of which, the Putny in question was brought to sale for 
arrears of Revenue under Regulation VIII. 1819 ; a further ac¬ 
tion was brought to set that aside as collusive, no transfer of 
possession having taken place, which action was dismissed in 
the lower Court and decreed in appeal. Beerneresingli Mullick 
and others petitioners, April 22nd, 1848. 

VICE-CHANCELLOR WOOD’S COURT. 

Newton v. Dimes, — April 28 th. — Jurist Reports. 

Answer — Exceptions — Costs. 

A. being deeply indebted , conveyed lands to Us son , the defendant , 
(who was then living with him), in fee , for an expressed consi¬ 
deration of 11,000/. A bill was afterwards filed to have this 
conveyance set aside as a fraud on the creditors of Aand alley. 
Zn ° i,iat no money was ever paid by the defendant; and interro¬ 
gatories were exhibited to the defendant, asking whether he had at 
that time any resources of his own, and what they were , and 
the amount and value and annual income thereof The defendant 
staled that he had private resources , partly his own , and partly 
his wife's, consisting of farming stock , furniture , fyc., but with - 
2 a 
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out slating the value or annual income: — Held, that this was 
insufficient, the question off value being material to the plaintiff s 
case. 

Another interrogatory went to discover how the consideration money, 
11,000*?.., had been paid. The defendant replied that 4000?. was 
money of his oxen then lying in his fathers hands, and that he 
had paid the balance by a cheque on his bankers .—Held insuffi¬ 
cient, as it was not shewn how the defendant came to have the 
4000 1 . in his fathers hands at that time, or how he came to have 
such a balance at his bankers as to meet the cheque. 

When exceptions are allowed, costs ought to follow the result,foi the 
defendant can always prevent costs by submitting. 

This was a bill by the creditors of the defendant’s father to 
set aside a purchase which the defendant had made from his 
father, as the bill alleged, without any consideration. The case 
now came on upon exceptions taken to the answer ot the defen¬ 
dant. One interrogatory required the defendant to state whether 
lie had any and what pecuniary resources of his own, and to set 
forth the same, and whence derived, and the value and annual 
income thereof. The defendant stated that he had certain pecu¬ 
niary resources of his own, partly arising from property origi¬ 
nally his own, and partly his wife’s, consisting of farming stock, 
furniture, and other effects, but nothing was stated as to the 
value or annual income. Another interrogatory inquired when 
and how, and from what funds and resources, he had obtained 
the means of paying the consideration money for the purchase. 
The answer was, that he had paid 4000*?., part of the considera¬ 
tion money, by a sum of that amount which was then in his 
father’s hands belonging to him, and the balance of 7000/. by 
means of a cheque upon his bankers. Exceptions were now 
taken to these answers for insufficiency, for it was said the defen¬ 
dant ought to have stated how it came to pass that the cheque 
was honoured. The defendant urged that the particulars in 
which the answer was deficient were immaterial. 

Sir W. P. Wood, V. C.—It may he very material to the 
plaintiff to know the value of the defendant’s private resources, 
and he lias evidently omitted to answer that part of tire inter- 
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igatory. When matters must have been within a defendant’s 
own knowledge, and as to his own acts so late as 1853, the 
Court will not allow him to say that he has no recollection as to 
them, and even no belief on the subject. The whole question 
is, whether, from all these sources of liis own, the defendant had 
the means of paying 11,000/. The Court must believe that lie 
had other resources than those which he has set out in his an¬ 
swer to this part of the interrogatory, for in another part of his 
answer he shews that he drew other cheques for 4-00 /., 700/., and 
other sums. After that, he states that he had money at his 
bankers, but he cannot, as to his belief or otherwise, set out the 
amount or value thereof. This is a clear contradiction, and this 
exception must be allowed. As to the other part—viz. that the 
defendant lias omitted to state when and how he became enti¬ 
tled to the resources which enabled him to pay this consideration 
money, and from what persons he derived the same—I agree 
with Mr. Holt, that if the defendant had, in his answer, said that 
the money was lying at his bankers, and that he had paid the 
amount by a cheque, it might, perhaps, be necessary that the 
bill should point to some further case, if it be desired to find out 
where he got the money to lodge at his bankers to meet the 
cheque. If he bad said, “ My bankers lent me the money,” that 
would have been enough. But then there are further charges 
m tlie t!aafc he was living with his father, that the convey¬ 
ance by his father was a fraud upon the creditors of his father, 
and that in fact no consideration passed. In that state of things 
it is important to shew that the defendant had sufficient funds to 
pay this laige sum, and whence those funds were derived. The 
defendant alleges that 4000/. of the consideration money was 
paid by monies of his in the hands of the father. If this money 
jlcu in the hands of a stranger, that statement might, per¬ 
haps, have been sufficient; but, under the peculiar circumstances 
charged in this bill, it is not satisfactory; and therefore both 
the exceptions must be allowed. 

WUlcock as ked for costs. 

h'lll asked that the costs might be costs in the cause. 

Sir TV . P. Wood, V. C. —When exceptions are allowed, the 
2 g 2 
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costs always should follow the decision ; fov the defendant can 
always prevent the costs, or by far the greater portion of them, 
by submitting to the exceptions .—Jurist Reports. 

Fraudulent Conveyances and Transfers by Insolvents ]—By the 
1 fe 2 Viet. c. 110, s. 59, if any such prisoner shall, before or 
after his imprisonment, being in insolvent circumstances, volun¬ 
tarily convey, assign, transfer, charge, deliver, or make over any 
estate, 8cc. to any creditor, every such conveyance, &c. shall be 
deemed, and is hereby declared to be, fraudulent and void as 
against the provisional or other assignee. Declaration by the 
assignee of F., an insolvent, against the defendant, for convert¬ 
ing to his own use, or wrongfully depriving F. of the use and 
possession of his goods. Pleas, first, not guilty ; and secondly, 
justifying on the ground that the defendant, before the insolven¬ 
cy, recovered judgment against F., and caused a writ of fieri 
facias to be sued out, and the sheriff, by virtue thereof, seized 
and sold the goods. Replication, that within three months 
before his imprisonment, F., being in insolvent circumstances, 
with the intention of petitioning the Court for his discharge, 
charged his estate in favour of the defendant, a creditor, by 
means of a warrant of attorney fraudulent and void within the 
1 & 2 Viet. c. 110, whereupon the defendant obtained the judg¬ 
ment and execution. It was proved that the warrant of attor¬ 
ney was given voluntarily within the three months of the im¬ 
prisonment of F., with the view of giving the defendant a 
fraudulent preference, and the adjudication on the petition was 
admitted in evidence after objection by the defendant. It con¬ 
tained a judgment, that the insolvent had, with a view of giving 
a preference, fraudulently charged his estate, and an order that 
he should be imprisoned for one year. F., having been taken 
into custody on the day of the adjudication, was discharged 
within three days by the defendant. The only evidence of the 
conversion was, that the defendant, the only detaining creditor, 
directed the sale of the goods under the execution:—Held, that 
the adjudication, although not evidence of the fact of the frau¬ 
dulent charge therein was stated, was admissible to shew for 
what time the insolvent was to remain in custody, the discharge 
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the detaining creditor in two days being a material circum¬ 
stance to prove that the warrant of attorney was given by way 
of fraudulent preference* Hillitcv v. Hoinitj } error) G El Sc 

Bl. 1; 2 Jur., N. S, 43§j 25 L. J., Q. B., 169-Exeh. Cham. 

Held, by Jervis, C. J., Pollock, C. B., Alderson, B., Maule, 
J., Cresswell, J., and Martin, B., first, that the acts mentioned 
in sect. 59 were, as against the assignee, to be deemed absolute- 
1} void, and not voidable only.— Id. 

Held, secondly, that they must be held to be void fi *om the 
time when they were done, and not from the time of the impri- 
sonment or petition of the insolvent; also, that a demand and 
refusal were unnecessary for the act of the defendant in procur¬ 
ing the sale was itself a conversion, by which the plaintiff, when 
w subsequently became appointed assignee, was damaged.— Id. 

ut by Parke, B., Williams and Crowder, JJ., that «void” 
m sect. 59 meant voidable merely at the election of the assig¬ 
nees; that if it meant absolutely void as against the assignees 

rom the act done, there was no evidence of a tortious act on the 
par o defendant so as to amount to a conversion ; and that a 
c emand and refusal were necessary.— Id. 
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honest 3 ^ TemtUr ^^^.-Goneral terms arc the refuge of the chs- 
■oSZ? lnC ° USUeta 8era P er inducifc sus pi c ionem. Unusual conditions breed 

allud aC ^° U *° w k*eh the defendant pleaded satisfaction and 
elite. 0C f^° 1<3Ce ^ s * u P ro °f of such satisfaction, but gave no 
*i ■> jeal a ^. C ^ e< ^ *"*1* a decree passed for plaintiff and in 
the a ^ 1G Gn ^ re a kseuce of any date of the receipts pleaded in 
n p VUj> u e ^hed mainly with the Sudder Court as their rea- 
" lna Uy ejecting them as spurious. 10th January, 1853. 

la”,! Behai ' eC ' apl,e "“ t - 

n an action to recover balance outstanding on a mortgage, 
ic p aintiffs having been dispossessed, the defendants pleaded 
genti,illy satisfaction from the usufruct and made no mention 
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of any particulars as to such satisfaction and subsequently pi o- 
duced a set of accounts, in support of this statement, which 
purported to bear the signature of the plaintiffs. Held in both 
courts to be fabricated. February 8th, 1857, Sudauurayon 
Roy, appellant. 

Note. _Vide maxim, “ Certa debet esse causa et intentio et 

certa res.”_In reference to the first maxim; if parties knew the 

prejudice arising in the minds of judges from general statements, 
they would be more careful how they resorted to them. In this 
country judges are judges of fact and law, and pleaders may 
rest assured that a case is more than half lost, when a judge 
encounters a general statement on a material matter, instead of 
one precise in itself and definite in all its particulars. 

If parties were at liberty to urge fraud generally under Reg. II. 
1S05, in almost every conceivable instance, fraud would be relied 
upon, so as to create limitation, and in short there would be 
scarcely such a thing as prescription. The Courts have therefore 
held that the sixty year law of limitation must be specifically 
relied upon, and it is needless to add, that specific acts of fraud 
must be specifically stated; the annexed case is in point. 

Bill to set aside a security for a sum therein expressed to be 
due but which was in fact the estimated amount of past costs 
in a suit, executed by a client in favour of his then solicitor pend¬ 
ing the suit, and without the intervention of another legal 
adviser, dismissed with costs; there being no evidence of pres¬ 
sure or improper conduct on the part of the solicitor, and no 
evidence or averment of any specific error in the bill of costs; 
and it appearing that the defendant had delivered the bill of 
costs at the time agreed on between him and the plaintiff, and 
five years and a half before bill filed, and that the plaintiff had 
had ample opportunity for discovering errors, if any. Blagrme 
V. Ronth, 2 Kay & J. 609.— Digest, Jurist. 

The proposition in Lawless v. Mansfield (L Dr. & "W . (ill, 
Irish), that a general charge is sufficient to open accounts be¬ 
tween a solicitor and his client, is in conflict with the rule of 
the Court of Chancery in England, which is, that if the party 
seeking to set aside a security for the amount of a bill of costs 
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oil fraud or error amounting to evidence of fraud in the 
bill of costs, lie must aver and prove the specific items upon 
which he means to rely to be fraudulent or erroneous.— Id. 

A widow adopted a son and notified the same to the collector, 
and in an action subsequently raised by the heir at law, to set 
aside the adoption, the lower Court decreed in favour of plaintiff, 
so far as reversing the adoption went. In appeal, held that the 
anuiqotee potro, had a double condition—first, it authorized 
adoption and contrarily also authorized the widow to dispose of 
the whole of her husband’s estate, this circumstance considered 
in connexion with the non-publication of this instrument pre¬ 
viously, induced the Court to set it aside as an undoubted fabri¬ 
cation. Soonder Kowary Debbya, appellant, 23rd July, 1845. 

A Ilibba-bil-ewaz, alleged to have been given to a wife in 
consideration of a claim of dower, set aside as fictitious and 
collusive, chiefly on the ground of an agreement taken at the 
same time from the wife by her husband, so restrictive in its 
terms as to be evidently framed for the purpose of retaining 
possession of the entire control of the property in the hands of 
the husband, from whom there was in effect only a nominal transfer 
to his wife in fraud of creditors. Held in special appeal affirm¬ 
ing the judgment of the lower appellate Court* that the Ikrar- 
namali invalidated the Hibba-bil-ewaz—that the latter deed w r as 
not bona fide—that no fair or honest purpose was conceivable for 
which a man should in such a manner as is here professed, have 
given over his entire property, even to the house in which lie 
lived, in consideration of a claim of dower, which is not even 
alleged to have been for more than a small proportion of the 
value of the property. Chand Khan, appellant, 8th April, 
18oU. i. e. dans et retinens—nihil dat—vide supra. 

the plaintiff sued to succeed as moliunt to the superinten¬ 
dance of an endowment under a deed of gift, couched in the 
ordinary terms, vesting in the donee absolutely all the rights of 
the donor, without any provision for the discharge of the duties 
of the endowment and which are necessarily attached to the 
office of mokunt, the document intending clearly an absolute 
alienation of property set apart for particular purposes as though 



les 


<SL 


MINI sr*y 



it were the private property of the donor and a bestowal ot 
it on a private individual for his own enjoyment, and this, in 
favour of a child of four years old, sucli alienation of itself being’ 
moreover absolutely illegal. The order of the lower Court dis¬ 
missing the plaint affirmed in appeal. June 3rd, 1850, Mohunt 
Gopal Doss. 


Quod ab initio non valet in tractu temporis non convaleseit.—Once wrong al¬ 
ways wrong. 

Debile fundamentum fallit opus.—That which has a defective foundation 
must fail. 

Quod non habet principium non habet finem.—A right must have a beginning. 
Quod fieri non debet factum valet.—That which should not have been done, 
when done, becomes valid. 

Quod fieri debet facile prcesumitur.—What is right is easily understood. 

Quod contra legem fit pro infeeto liabetur.—Illegality is a nullity. 

A party brought to sale an estate in execution, and on objec¬ 
tion raised by a third party claiming an interest in the estate under 
sale, such objection was overruled on the opposition of the execu¬ 
tion creditor and the estate was unconditionally sold as the 
exclusive property of the judgment-debtor. An action was 
instituted to set aside the sale by the party who had, during the 
pendency of the execution case, petitioned for the reservation of 
his rights and interests and on proof thereof, judgment passed 
for plaintiff, and the party, at whose instigation his estate had 
been sold, was held liable. In appeal, the allegation that the 
judgment creditor had caused to be sold only the rights and 
interests of the judgment-debtor, and that consequently the pur¬ 
chaser must stand all risks, overruled, and the judgment of the 
lower Court, including costs and mesne profits, affirmed. 20th 
August, 1850, Maharajah of Burdwan, appellant. 

The Royal Instructions regulating appeals from Barbadoes to 
the Queen in Council, limit the right of appeal to cases in which 
the subject'matter involved amounts to 3,OO0£ The court at 
Barbadoes held, that certain accounts and documents sought to 
be recovered in an action of detinue, were of no value in them- 



misr/f 


233 




selves, and refused leave to appeal against a judgment of non¬ 
suit in the action. Upon a petition for leave to appeal, founded 
upon an allegation that the value of the accounts and securities 
exceeded 300/., the Judicial Committee granted special leave to 
appeal. Wilson v. Callender , 9 Moore P. C. C. 100.— Digest, 


Jurist. 

When the appeal came on for heariug, it appeared that the 
allegation as to the value of the accounts and documents was 
unfounded in fact, and unsupported by evidence, upon which the 
Committee stopped the case, and dismissed the appeal with 
* costs.— Id. 


Action upon a policy of insurance, at and from New York 
to Quebec, during the ship’s stay there, and thence to Liver¬ 
pool, “on profit on cargo,” beginning the adventure upon the 
goods from the loading thereof aboard the ship. The ship was 
at the time of effecting the policy on the voyage from New 
\ ork to Quebec, where the plaintiff had provided a cargo ready 
to be loaded, and was lost before she reached that port. The 
declaration set out a correspondence between the plaintiff and 
his brokers, which shewed that the plaintiff intended to insure 
the loss of his profit by the ship being lost before she reached 
Quebec, and alleged that the correspondence and the nature of 

intended risk were explained to the defendant before he sub- 
on ie the policy, and that the rate of premium was higher 
nui would have been charged for a similar risk commencing at 
110 ec ' or f° r a risk on goods only for the said voyage:—Held, 
tliat as no goods ever were loaded aboard her by the insured* the 
ac ventuie n^ver began, and therefore the underwriters were not 
11J an< * construction of the policy could not be vari- 

// // COries P on( ience, nor by the amount of the premium. 
a lead v. Young, G El. & Bl. 312; 2 Jur., N. S., 970; 25 L. 

'or ’ *<**■ 

J '-out)acts by Infants —An infant engaged in partnership, 
oi enteiing into which lie paid 1,500/., which he borrowed of 
us mother for the purpose. Before he attained his majority he 
signified his dissent from the contract. The parties with whom 
he acted as partner became bankrupts, and afterwards the infant 
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attained twenty-one and repudiated the contract. He sought 
to prove against the bankrupt’s estate for the 1,500/., but the 
proof was rejected:—Held, on appeal, that the rejection was 
proper, for that he could not have recovered back the money, 
either before or after he came of age, from the bankrupt, had he 
remained solvent. Taylor, Ex parte, 2 Jur., N. S., 220; 25 L. 
J., Bank., 35—L. J.— Digest, Jurist . 

In the lower Court an objection to valuation was overruled by 
the Moonsiff and the lower appellate Court directed the Moon¬ 
siff to take a supplemental plaint—the valuation having been made 
at variance with the rules in Schedule B. Beg. X. 1829. Held on 
special appeal, that by Clause 3, Section xxv. Regulation XXIII. 
1814, a Moonsiff cannot receive a supplemental plaint, and one 
illegal act cannot legalize another, and that a nonsuit must be 
issued. 27th May, 1847, Kishen Kinkur, appellant. 

Note .—The law of procedure in the Moonsiffs’ Courts was in 
1852 assimilated to that of the zillah judges. 

On the subject of the fifth maxim the remarks of the Vice- 
Chancellor, Pooley v. Quilter, Jurist, June 20tli, 1858, are in 
point. 

«It is true that Mr. Quilter, not being a lawyer, alleged as 
an excuse his ignorance of the law; but, independently of the 
well-known maxim, “ Ignorantia legis neminem excusat,” we 
cannot help repeating the forcible language of Sir J. L. Knight 
Bruce, L. J., that “ men may be honest without being lawyers, 
and there are doings from which instinct, without learning, may 
make them recoil.” 

That case (4 Jur. N. S., part 1, p. 345) may be referred to in 
illustration of the maxim, dolus circuitu non purgatur. 

A mortgagor deposited the principal due to the foreclosing 
mortgagee, in the judge’s Court, intimating that he was proceed¬ 
ing against his mortgagee in a separate action, and begged that 
the same might be retained in deposit. Twenty-two days after¬ 
wards, the year of grace expired, and the depositor was required 
to take back his deposit, the sale having become absolute. On 
appeal, on the question of the judge having received the deposit 
and beguiled the depositor into a sense of security on which 


consideration the special appeal had been granted, held that a 
deposit on conditions was not a tender of payment required by 
law; that the right of redemption was gone before the judge 
passed the order to the depositor to take back his money. The 
appeal was accordingly dismissed. 21st August, 1847, Jugesur 
Sircar. Protest by dissentient judge. Yide, Boni Judicis. 

A farmer levied an illegal cess from his ryots. His lessor 
sued to recover rents due from his lessee, including the cess in 
question and obtained a decree. Held in special appeal that the 
cess being illegal, it afforded no ground of action on the part of 
the Zemindar, although the ryots could sue to recover from the 
farmer. 13th January, 1852, Meliss, appellant. 

The Revenue authorities having certified to the sufficiency of 
a stamp, although inadequate in amount, held to be legally 
sufficient. 31st January, 1852, Keowla Soondree, appellant. 

A party defaulting on the purchase-money, held not to have 
acquired a title to sue out any interest in connection with the 
reversal of the sale, having acquired no right by actual pur¬ 
chase. 20th March, 1851, Dwarkanath Dutt, appellant. 

A suit based upon an unstamped entry in a mahajon's 
ledger treated as a bond upon plain paper and rejected. 24th 
March, 1852, Gooroopershad Singh, appellant. 

The plaintiff was the owner of land, and of certain modern 
uildings abutting on the land, in the occupation of the defen¬ 
dant. The defendant contracted with one C. to erect certain 
buildings upon the border of his, the defendant's premises, and 
'. s W01 ‘kmen, in excavating the soil, shook and damaged the 
bucks and other materials belonging to plaintiff's buildings, but 
without the defendant's sanction or authority. In an action 
ounded on an alleged right to the support of the adjoining soil 
j n J U occ ‘upation of the defendant, for the damage occasioned 
le ttegfig eilce °£ the contractor's workmen,—Held, that in 
scncc of such right of support, the action for the injury to 
P a . iUtirS hidings, failed. Gay ford v. Nicholfa, 9 Excli. 

Exch., 205—C. C. A.-r—Digestj Jurist . 

Held also, that the defendant was not liable for the tortuous 
acts of the contractor's workmen, in carrying away the plaintiff's 
- n 2 
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materials without the defendant’s authority ; and that in either 
case the mere fact of the workmen being upon the defendant's 
land by his permission,, did not render him responsible for such 
act of theirs.— Id. 

Suit on an old unregistered bond, the execution of which was 
said to have been made on adjustment of previous account of 
the defendant’s father with the banking house of the plaintiff, 
and which dealings were denied by the defendant, no proof be¬ 
ing tendered of such dealings, the plaintiff’s action was dismiss¬ 
ed. 25tli March, TS52, Baboo Chuttudary Singh, appellant. 

Pedigree, Proof of] —Observations on the little reliance to be 
placed on the evidence of persons who strive to work out and 
sustain a particular pedigree. Chvuchv . Hooper , 10 Beav. 182. 
— Digest, Jurist. 

In pedigree cases, if one link be assumed, any two persons 
may be proved to be related ; and therefore, in such cases, the 
difficulty usually consists in properly weighing and considering 
the evidence relating to the connecting link.— Id. 

In pedigree cases, it is a rule of evidence that the declaration 
of deceased members of the family, post litem motam, are in¬ 
admissible ; and anterior declarations are little to be regarded, 
unless corroborated by other circumstances.— Id. 

Where witnesses are once impressed with the belief of their 
relationship to a given individual, they are apt in time, by talk¬ 
ing and discussing the matter, to bring themselves over to a 
conscientious belief of family conversations and declarations 
tending to support that relationship, but which never took place. 
—Id. 

Evidence of conversations with deceased persons is not given 
under the ordinary worldly sanction, from the difficulty, in such 
a case, of convicting the witness of perjury.— Id. 

The absence, unexplained, of the baptismal certificate of the 
party forming the material link of a pedigree, while those of the 
other sons are carefully and regularly entered, forms a difficulty 
almost insuperable in substantiating the alleged pedigree.— Id. 

The evidence of u experts/' as to the age of a document, and 
the character of the handwriting, may, in some cases, be valu¬ 
able.— Id. 
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The will ot an aged female, who at the time of executing the 


will was ninety years old, and owing to illness great doubts 
arose as to her being in possession of her faculties, and which 
will was not produced for upwards of one year after the death of 
the alleged testatrix, and which was not attested by the best 
evidence procurable, action under the will dismissed in all the 
Courts. 11th April, 1852, Prankislien Mookerjea, appellant. 

Rudall Warren.— May mh and June Uh , 1857 .—Jurist, 

Report . 

// ill Void gift, effect of \ on contingent limitation over , so as to 
constitute a residuary legatee . 

A charitable gift was void hj the Statutes of Mortmain, in which 
event (he testator had made the bequest over .-—Held, that the 
. latter bequest could not take effect, since it was so blended with 
the former as to be also void, and thus could not pass to a legatee. 
Sir J. Dodson.— Considering the words of the will and the 
cases cited, I am clearly of opinion that the bequest over to 

Warren is rendered void by being inseparably connected with a 

gift which is in itself primarily void. Neither does it appear 
from the whole tenor of the will, that it was the intention of the 
estator that he should be residuary legatee, or one of the resi¬ 
duary legatees. Except for the purpose of carrying out the 

Z T s ! • 0r i tll fi e r1 Cbai ' it ^ llG haSn ° beneficial interest, and stands 
ontinVi 11C i y I ldUCiai ' y character > and the next of kin is therefore 
< C . ° tbe grant- Ifc has been contended that there are 

rule-"it 7 ^ ? aSe f ° r the C ° Urt t0 de P art from the ordinary 
the ne 1 t ^ c * own ^ or itself hi such cases, and to pass over 
sisterT °i ^ ccr tainly appears that neither the deceased’s 

! 10 ! 101 husband are very fit people to be entrusted with 
? “ mstrati on of property ; but as in this case they can 

J . undu the direction of the Court of Chancery, no in¬ 
convenience can o, • n ' • " 

^ , urise from that, and there is no sufficient reason 

| it ® par ^ om ^e ordinary rules of practice. The grant will 

G 01e ^ ass t° the sister, but the costs of both parties may 
come out of the estate. 
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HOUSE OF LORDS. 

(Before the Loud Chancellor, (Lord Cranworth), Lord Wens- 
leydale, and other Lords) 

Smith v, Osborne and others. —June 1 Xth and Y&tli, and August 

15 th, 1857. 

Marriage settlement — Construction — Recital—Covenant to settle 
future-acquired property -—“ Survivor” construed “other.” 

The marriage settlement of T. B. C. contained a recital that he was 
entitled, under the will of his grandfather , to a contingent re¬ 
mainder in certain property at S . and JF. In a subsequent part 
of the deed there was a covenant by him, “ as soon as the said 
remainder should become vested in possession in him,” to assure 
the same to the uses of the settlement . The settlement incorrectly 
recited the effect of the will, the interest of T. B. C. under it 
being that of an expectant heir in tail . The tenant in tail, how¬ 
ever, barred the entail, and subsequently devised the property to 
the covenantor . On a bill filed to enforce the covenant — Held, 
(reversing the decision of the Lord Chancellor of Ireland), that 
T. B. C. having acquired the estate under a title aliunde, and not 
under the will of his grandfather, the covenant did not attach, 
and he was not, therefore, bound to convey the estate . 

By Lord JFensleydale . —The case of Noel v. Bewley (3 Sim . 103) 
wrongly decided . 

The doctrine of the Court of Chancery is, that if a man con¬ 
tracts to convey, mortgage, or settle an estate, and he has not 
at the time of his contract a title to the estate, hut he after¬ 
wards acquires such a title as enables him to perform his contract, 
he shall he hound to do so. This was the ground of the decision 
in the early cases of Taylor v. Be Bar (supra) and Seabourne v. 
Rowell, (supra). 

The general ride in these cases is as above. The exception may 
he gathered from the abstract. Vide Jurist, 19th December, 
1857. 

In an action upon a deed of exchange or awaznameh, the 
lower Court held that the deed was in itself illegal, one of the 
parties to it being a minor, and dismissed the claim. Held fur¬ 
ther in appeal, that the suit being founded on a deed which is 
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igS&iid, the claim is therefore ab initio untenable. 20tli January, 
1847. Musst. Pudawutee, appellant. 

The widow of a deceased Hindoo entered into an amicable set- 
tlement with the guardians of the minor children of a younger 
widow under which she accepted a 4 annas’ share of the estate. 
In a subsequent action to set aside that agreement by these 
guardians on the ground of the illegality of that deed of com¬ 
promise, she pleaded that an action could not be sustained upon 
an admission of their own wrong-doing, but that she repudiated 
that, claiming under a deed of gift, by which her adopted son 
inherited the whole estate. 

Held in special appeal that the deed of compromise was null 
and void ab initio, but as the appellant herself had disavowed it, 
she could not contend to have it upheld. Had she acted herself 
up to it faithfully, her plea, against the guardian, suiting upon 
their own illegal acts, would have held good. Umrut Monee, 
appellant, 9th March, 1847. 

The lower appellate Court found that the lower Court had no 
jurisdiction and instead of passing an order of nonsuit, disposed 
of the case on its meritsj remanded in appeal. Choonee Melitoo, 
appellant, 2nd July, 1850. 

W. w as indicted for larceny for stealing six pounds of brass 
fiom a foundry. The only suggested evidence offered at the 
tnal was, that the prisoner, who was employed upon the pre¬ 
mises, had been seen to come into the place where the brass was 
Lept. Held, that there was not a scintilla of evidence to go to 
the jury. v> Walker, 1 Dear. C. C. R. 280.— Digest, Jurist. 

Effect of an agreement, on the marriage of a female infant, 
to settle her real estate. It would be a fraud upon the husband’s 
contract, if he were to consent to a disposition of the estate by 
his wife, calculated to defeat the settlement. Blake, Ex parts, 
16 Bcav. m.—-Digest, Jurist. 

A deed of gift on uns t am ped paper disallowed and claim 
founded upon it rejected. 9th June, 1852, Byrob Indur 
b.' uroyon Roy, appoint. 

hilst an action to enhance rents was still pending, the plain- 
tdl sued in another action to recover rents at the enhanced 
standard ; action and appeal dismissed. 26th July, 1852. 
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Although no opposition be entered in a foreclosure case, in 

O X X t yrrrT 

which notice has issued under Section viii. Regulation a\ 

1S0G, transactions in themselves illegal do not thereby become 
valid and legal. 12th November, 1851, Syud Vilayat Hosene, 
appellant, Construction 1140. Bissumber Adey, appellant. Select 
Reports, Yol. Y. p. 81. 

Action on a covenant to pay money; plea, which the Court 
construed as meaning that there had been an illegal agreement, 
that for a price to be paid to the plaintiffs, land should be sold 
and conveyed to defendant for an illegal object; that the land 
u as conveyed to the defendant for that object, and that after¬ 
wards the deed was executed to secure payment of the price:— 
Held, by the Exchequer Chamber, reversing the judgment of 
the Queen’s Bench, that the plea was good, for the deed being 
given as a security for the payment of a debt tainted with ille¬ 
gality, the law which would not enforce the payment of the 
debt would not enforce the payment of the security. Fisher v. 
Bridges (in error), 3 El. & Bl. 042; 23 L. J., Q. B., 2(0 
Exch. Cham.— Digest , Jurist. 

A client of an attorney having applied to have the attorney’s 
bill taxed, the master taxed off a certain amount, but deducted 
from this amount certain additions which he allowed to the bill. 
After this deduction, the sum taxed off was reduced to less than 
a sixth of the bill delivered. But, if the sum at first taxed off, 
had been compared with the amount in the bill delivered (even 
augmented by the additions allowed), the deduction would have 
been more than one-sixth :—Held, that the sum taxed oil ought 
not to have been reduced by the addition allowed; and that the 
costs of the taxation were to be paid by the attorney under the 
0 & 7 Viet. c. 73, s. 37. Beg v. Eastwood , 0 El. & Bl. 285. 

— Digest , Jurist. 

De Son Tort.'] —Where an executor de son tort is really acting 
as executor, and the party with whom he deals has fair reason 
for supposing that he has authority to act as such, his acts shall 
bind the rightful executor, and shall alter the property. Thomp¬ 
son v. Harding , 2 El. & Bl. 030; 18 Jur. 58. 

Therefore, where S., employed to receive the rents of B. in 
his lifetime, after his death continued to receive rents due to 


him in his lifetime, and no other representative of the deceased 
appearing, paid various debts due from the deceased,—Held, 
that the administrator was not entitled to recover from the 
bankers of B. a sum pqjd by S. in satisfaction of a debt due to 
them from the deceased.— Id. 

By the Makomedan law when a sale is improper or abominable, 
it is null;'but when it is abominable only on account of some 
extraneous point, for instance, a sale on a Friday, it is legally 
valid, though improper. 

A testator bequeathed his residuary personal estate, in trust, 
for the following purposes : for opening new schools, subscribing 
to those already opened, and in purchasing land to be let to the 
poor at a low rent:—Held, that the division must be made into 
moieties and not into thirds; and that as to one moiety, the be¬ 
quest failed under the Mortmain Act. Craft on. v. Frith, 4 Do 
G. & S. 237; 15 Jur. 737 ; 20 L. J., Chanc., 198. 

An action was brought by the daughter-in-law of the deceas¬ 
ed ancestor, as heiress, by virtue of her husband who had died 
during his father's lifetime and obtained a decree. In appeal, held 
that no title by inheritance could be sustained, and accordingly the 
orders of the lower Court were reversed. Moneemokun Bose, 
appellant, 17th November, 1853. 

A ole. A familiar instance of, quod fieri non debet factum 
A alet, exists in those transactions, which are bad against third 
parties, but are binding upon the parties to the contract, and 
'\hirh are set aside, as against third parties, but by which the 
actual contracting parties remain bound inter 9e. As inFurzee pur¬ 
chases. The actual purchaser has no remedy against the osten¬ 
sible purchaser, and quod fieri non debet factum valet, of this 

flu pi credent next following is a good example. G. v. Roshua 
Khatoon. 

A.pait\ to evade a process of Court sold her estate to another, 
registered the transfer in the collector's books, and during the 
whole period of ward’s management, received from him the pro¬ 
fit.'. On the release of the estate, the' vendee set up title as 
actual purchaser. Held in special appeal, arising out of an 
act ion by the vendor, to recover her estate, that the sale, though 
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nominal, was effected by a deed, duly drawn out and registered, 
and possession given to all intents and purposes, by registration 
of mutations in order to deeeive the public and to evade the 
rightful process of law; that no action could be founded on such 
a ground, as no one could by the aid of the law take advantage 
of their own wrong. 24th March, 1846, Roshun Kliatoon, ap¬ 
pellant. Vide also dolus circuitu non purgatur and the other 
maxims as to frauds and fraudulent assignments. 

In the lower appellate Court, the bill of sale on which the 
plaintiff appellant sued to set aside a sale in execution was pro¬ 
nounced to be collusive, but in consequence of certain irregulari¬ 
ties on the sale, the lower appellate Court, gave the plaintiff a 
partial decree. Held in special appeal, that his right and title 
to question the sale having been declared to be bad, the deed of 
sale being collusive and fictitious, the very ground on which 
plaintiff had any standing in the Court was cut away from him 
and that it was imperative to dismiss the suit : order accordingly. 
14th November, 1855, Bulram Clioudry, appellant. 

A will defectively executed, and which standing by itself 
would have been void, held to be cured by a subsequent codicil, 
duly executed, vide annexed case of Haddock versus Allen. 
Jurist, October 10th, 1857. 

Haddock v. Allen,-— July 9///. 

Will—Undue execution rendered valid by subsequent codicil 
duly executed . 

A. made her will; she wrote it herself\ and signed it , but in the 
presence of one witness only. Five years afterwards, the day 
before her death , she made a codicil , which was duly executed, 
lie codicil commenced, “ This is a codicil to my last will and 
testament:” — Ilctd, that upon the parol evidence received, and 
there being no oilier will to answer to this reference, it must be 
■pres limed it was the will contemplated by the testatrix, and was 
thus incorporated into the codicil . Probate of it therefore passed, 
together with the codicil . 

This was a cause of proving the last will of Anne Allen, for- 
m< rly Foote, widow, wife of Joseph Emanuel Allen, late of 
New King-street, in the city of Bath, deceased, promoted by 


Sir Thomas Herbert Haddock, one of the executors named 
therein, against Mr. Joseph Emanuel Allen, the husband of the 
deceased. The will was in the handwriting of the, deceased: it 
was dated the 1st December, 1351, but was attested by only one 
witness, and was therefore invalid, not having been executed ac¬ 
cording to the provisions of the Will’s Act. A codicil, however, 
was made to this will on the day before the testatrix’s death, 
which was duly signed and attested by two witnesses. The 
question was, whether the codicil, under the circumstances of 
the case, rendered valid the informal will—whether it was suU 
ficiently referred to and identified by it, so as to be incorporated 
into it. The papers were propounded in an allegation given in 
on behalf of Sir Thomas Herbert Haddock, which pleaded— 
First, the settlement on the marriage of the deceased with Mr. 
Allen, under which she was empowered to dispose of certain 
property by will. Secondly, the custody of the original 
indenture. Thirdly, a copy of such indenture in supply of proof, 
and the identity of the parties. Fourthly, the factum of the 
will, that it was written by the deceased herself on the day it 
bears date, and was signed by her in the presence of F. W. 
Hoare, who, in her presence and at her request, subscribed and 
attested the same. Fifthly, that the codicil was drawn up by her 
directions and instructions, and duly executed and attested on the 
day on which it bears date. Sixthly, that since 184*6 she had lived 
apart from her husband, Mr. Allen, since which time she had 
assumed her maiden name of Foote, and had been generally 
knowm by such name, and no other, (the will and codicil were 
signed by her in that name). Seventhly, that after separating 
from her husband she declared her intention of benefiting her 
relatives by will, and frequently spoke of Sir Thomas Herbert 
Maddock as the friend who would manage her affairs in case ot 
her death; and that since 1851 she spoke of having made her 
will, and of haviug appointed Sir Thomas an executor. Eightly, 
that the testatrix, in executing her aforesaid codicil to her will, 
meant and intended to confirm and give effect thereto ; and that 
by the words, “ This is a codicil to my last will and testament;” 
appearing written at the beginning of the said codicil, the testa- 
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frix meant and intended to refer to her aforesaid will as being 
such will. Ninthly., that the testatrix, having been in a state ol 
ill-health for some short time before her death, became seriously 
ill on the 8th September, 185G, and on the following day was 
attended at her residence in Bath by Mr. F. Field, a surgeon, 
who visited her daily from that time until her death, which took 
place on the 14th of the same month: that on the morning of 
the previous day, the testatrix, being desirous to make a codicil to 
her will, spoke to Mr. Field on the subject, and, in direct allusion 
to her will, addressing him, said, “ I wish you to do something 
for me in respect to my will, ” or to that effect; and Mr. Field, 
having consented to comply with her desire, proposed visiting 
her again in the course of the same day, and he accordingly did 
so, when the testatrix entered on the subject of her riches, and 
stated that she desired to leave something to her servant, and 
also some other trifling legacies to friends, and added—“ I wish 
to do this by a codicil to my will.” From the dictation of the 
testatrix Mr. Field then proceeded to write the codicil, and on 
reaching that part in which the testatrix desired that her ser¬ 
vant Eliza Baker should have as much furniture as her executor 
might deem sufficient for furnishing a sitting-room and bed¬ 
room, he inquired of the testatrix who was the executor of her 
will, when she immediately replied, “ Sir Thomas Herbert Mad¬ 
dock,” and at the same time said, there was another executor, 
but did not mention his name, and added that Sir Thomas Her¬ 
bert Maddock would be the acting person. That the codicil 
having been completed, and executed as pleaded in tlie fifth arti¬ 
cle, the testatrix, on being asked by Mr. Field where the will 
was deposited said, “ Oh, my will is in safe keepingand then 
by her direction the codicil was placed in a chest of drawers in 
the testatrix’s bed-room, and locked up therein. Tenthly, that 
on the occasion pleaded in the next preceding article, the testa¬ 
trix was very ill, and was fully aware that her life was in danger 
and that her death might occur in a very short time; that in 
allusion thereto she requested Mr. Field, immediately on her 
death, to apprise her friend Sir Thomas Herbert Maddock, whose 
a Idress she gave him, of the event, and at the same time direct- 
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servant Eliza Baker to take charge of her keys, and not 
to give them up to any one except Sir Thomas Herbert Had¬ 
dock. Eleventhly, that the testatrix had, in her possession, seve¬ 
ral Indian trunks, two ^of which, bearing an inscription on a 
brass plate, “No. 1, Mrs. A. Foote/ 5 and “No. 2, Mrs. A. 
Foote/ 5 were exactly similar in size and appearance, and were 
kept locked in the testatrix 5 s bed-room; that about a week be¬ 
fore her death the trunk No. 2, was removed from such bed¬ 
room into a bed-room adjoining, and communicating therewith, 
and was so removed to make room for a sofa for the use of the 
testatrix. Twelfthly, that the testatrix died on Sunday, the 
14th September, 1856, and that Mr. Field immediately commu¬ 
nicated the fact to Sir Thomas Herbert Haddock, who, shortly 
afterwards, arrived at Bath, and repaired to the testatrix's resi¬ 
dence, and caused a search to be made for the will and codicil; 
and that in a small box in the Indian trunk No. 2, was found 
with other papers, the will, now marked A, and propounded in 
this cause, inclosed in a sealed envelope, with indorsement. 
Mis. Anne Foote 5 s will / 5 and that in a drawer of the chest of 
diaweis in the bed-room of the testatrix was found the codicil, 
now marked B ; that diligent search had been made as well in 
the Indian trunks Nos. land 2 as in all other depositories of 
the testatrix, and all due inquiry made with regard to testa¬ 
mentary papers, and that no other paper of a testamentary 
character of the testatrix, save the will and codicil pleaded, 
had been discovered. Thirteenthly, that the testatrix, when she 
alluded to her will, and declared that Sir Thomas Herbert Had¬ 
dock was an executor thereof, and further declared that such 
will was in safe-keeping, meant and intended the very will so 
found in the Indian trunk, No. 2 , and with the aforesaid codicil 
propounded in this cause, as the last will and testament, and 
coc u il thereto, of the testatrix. The will, dated the 1st Decein- 
bei, 1851, left pecuniary legacies to certain persons of the name 
0 * CW; ^ er brothers and nephews, and certain articles of jewel- 

luy to friends, and appointed “'the Rev.-Wood, curate of 

Christ Church, of Bath, and Sir Thomas Herbert Haddock 
executors thereof.” The codicil was as follows“ This is a 
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codicil to my last will and testament. I bequeath to my faithful 
servant Eliza Baker, now residing* with me at No. 29, New 
King-street, in the city of Bath, the sum of 100/., with as much 
of my furniture as in the opinion of my executor will be suffi¬ 
cient to furnish a sitting-room and a bed-room. I bequeath the 
sum of 100/. to Nicholas Drew, residing in the city of Wor¬ 
cester, tailor; this legacy is to be duty free. I bequeath 100/. 
to Edward Drew, of the city of Bristol, brightsmith; this legacy 
to be duty free.” The Drews seem to be two of those to whom 
legacies were left by the will. The codicil went on to give 
legacies of wearing apparel and furniture. It was duly signed 
in the presence of two witnesses, but it did not allude to the will 
by date or otherwise. There was no counter allegation on the 
part of the next of kin, and the question of the validity of the 
will rested on the facts in the allegation, which were fully de¬ 
posed to. 

Beane and Phillimore appeared in support of the will.—They 
cited Ingoldby v-. Ingoldby , (I N. C. 493); hi the Goods of the 
Countess of Burharn , (8 Curt. 57) ; Zichy v. The Marquis of 
Hertford , (4 Moo. P. C. 350) ; and Habergham v. Vincent , (2 
Yes. 204). 

leaner and Ttoiss, for an intestacy, cited The Marquis of Hert¬ 
ford's case; Smart v. Prujem , (6 Ves. 501); Haynes v. Hill, 
(1 Rob. 795) ; and Sheldon v. Sheldon , (Id. 81). 

Sir J. Dodson. —The Court certainly has not the same extent 
of liberty as it had before the Will's Act in dealing with testa¬ 
mentary papers. Then the intention of parties, however arrived 
at, was the polar star to guide the Court in coming to a conclu¬ 
sion. Its powers are now, it is true, curtailed; but I have 
yet to learn that the executed paper must, on the face of it, as 
lias been contended by the counsel in opposition to the will, 
refer to the other unexecuted paper, so as to leave no possible 
doubt of its identification, and that no evidence of circumstances 
or explanation can be received. The sole question in this case 
is, whether the codicil so sufficiently refers to the unduly-execut¬ 
ed will as to make it a component part of itself. The contents 
ot the instruments have been referred to as supporting one an- 


other. Certain legacies are increased by the codicil, in accord¬ 
ance with the declarations of the testatrix, as established in 
evidence. As to the discrepancy of her talking of Sir Thomas 
Herbert Haddock as he$ executor, and as the person to manage 
her affairs, while, in fact, another executor was absolutely named 
in the will, it is clear that she did look upon Sir Thomas as the 
person whom she wished to act, and who was likely to do so if 
lie survived her. The will was not then before her, and had been 
made some years back. The request to Mr. Field to write imme¬ 
diately on her death to Sir Thomas explains her view of the matter. 
On the whole, I have no reasonable doubt that the will of 1851 
was the document referred to in the codicil. There is no trace 
of any other document. Eliza Baker mentions a still earlier 
will made in favour of the deceased’s sister; but she also dis¬ 
tinctly states that that was destroyed after the sister's death. I 
do not consider that the Court is so barred of its discretion as 
not to consider the circumstances under which the codicil was 
made. In The Marquis of Hertford's case there were several 
codicils, some duly executed, and it was held that the expression 
in the last duly-executed paper, “ I hereby confirm all my wills 
and codicils/' would only apply to the duly-executed codicils, 
because such papers were in existence to satisfy the strict mean¬ 
ing of the word. Here there is nothing before the Court but 
the one unattested paper. I decree probate of the two papers as 
together containing the last will and testament and codicil of 
the deceased. Costs out of the estate, as the suit was occasion¬ 
ed by tiie deceased’s own act. 

In the Jurist, October 31st, 1857, the case of Iloopcr v. Bane 
may be referred to. It was there held that where a party was 
arrested under a void or invalid writ and the first arrest was 
ilh r .a 1, the detainer on a second writ was equally unlawful; 
that the sheriff was guilty of a breach of duty in arresting on 
the second writ. The principle established in Barratt v. Price (9 
Bing. 566) affirmed. The annexed extracts will show what the 
law non is, and we may say that where the original arrest is in 
ellect a false imprisonment, the party must be discharged out of 
custody. 
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The case, however, mainly relied on by the defendants in error 
is Barratt v. Price (9 Bing. 56G), where the sheriffs officer had 
inveigled the debtor, against whom many writs lay in the 
sheriffs hands, into the sheriffs custody, and there he was 
arrested upon a legal warrant issued by the sheriff upon a legal 
ca. sa.; and it was held that the prisoner was entitled to his 
discharge, not only as against the creditor, at whose suit he was 
wrongfully arrested by the contrivance of the party with a 
sheriffs officer, but also as against all the other creditors whose 
writs of ca. sa. were then in the sheriff's hands, and who were in 
no way concerned in the arrest. This case is denied to be law 
by the plaintiffs in error, and, if law, is alleged to be distinguish¬ 
able from the present case. First, is it law ? It has been re¬ 
cognised and acted upon in many cases since decided in each of 
the three common law courts of Westminster Hall. Its prin¬ 
ciple has been frequently explained and approved of, and it was 
not suggested at the bar that any judge had ever expressed a 
doubt of the correctness of that decision. It was a considered 
judgment, pronounced in 1833 by a very eminent judge, Tindal, 
C. J., as the opinion of the Court of Common Pleas; and since 
then, in 1839, it has been recognised as law, in Collins v. Yeivens, 
(10 Ad. & El. 570), by Lord Denman, C. J., Littledale, Patte- 
son, and Williams, JJ., and in the same year, in the Court of 
Common Pleas, in Pearson v. Yeivens, (5 Bing. N. C. 492), by 
Tindal, C. J., Bosanquet, Coltman, and Erskine, JJ.; and in 
the Court of Exchequer in Robinson v. Yeivens, (5 M. & "W. 
154), by .Parke, Alderson, and Maule, BB. It has been since 
brought prominently before the Court of Queen's Bench in 
1841, in Barrack v. Newton, (1 Q. B. 524), and assumed to be 
law by that Court; and recently, in Rgginton's case, it has been 
again solemnly recognised by Lord Campbell and the other 
judges of the Court of Queen's Bench, and explained by Cole¬ 
ridge, J.; to which list of authorities may be added this very 
case of Hooper v. Lane, in the Exchequer Chamber, where the 
same doctrine was confirmed by the late Lord Truro, delivering 
the judgment of the Court, consisting of himself and Coltman, 
Maule, and Williams, JJ., and Parke, Alderson, Rolfe, and 
Platt, BB. 


Bui it is further argued oil behalf of the plaintiffs in error, that 
assuming Barratl v. Price to be law, it only decides that a sub¬ 
sequent detention upon a valid writ after an illegal arrest cannot 
be made where the illegal arrest was effected by the “miscon¬ 
duct” of the sheriff in making the arrest, which the Court in 
Barratt v. Price, held to have been proved in that case; whereas 
in the case at bar it is said there was no such misconduct of the 
sheriff, hut merely a mistake in arresting upon an invalid writ. 
Surely the short answer to this is, that whenever the conduct 
of the sheriff in making the arrest subjects him to an action for 
false imprisonment, the law must regard such conduct as “ mis¬ 
conduct” in making the arrest. The result is the same to the 
debtor, who has equally been deprived of his liberty by the 
sheriff without the sanction of the law, whether by reason of a 
seizure without any warrant or writ, or by reason of a seizure 
under a warrant issued upon a writ invalid on the face of it. 
The sheriff must be presumed to know, on the delivery of a writ 
to him for execution, whether it be a lawful writ or not; and it 
can hardly be doubted, I think, that issuing a warrant upon a 
writ invalid upon the face of it is gross neglect of duty and 
misconduct in the sheriff. Therefore the judgment of the Court 
below cannot be reversed without overruling Barratl v. Price. 

In Robinson v. Yewem, (5 M. & W. 152), Parke, B., says, 
“The old rule was, that if the sheriff had several writs against 
* same party, and arrested Jiim on one of them, lie was to he 
considered as in custody on all. The case of Barratt v. Price, 
introduced this very proper and reasonable distinction, that in 
oulei that that consequence should follow, the first arrest must 
not have been illegal by the wrongful act of the sheriff'.” 

W 11 .liams, J.—In answer to your Lordships’ first and second 
questions, I have to state my opinion that Anthony Bacon was 
n<>( in the lawful custody of the plaintiffs in error, either when 
their officer took at the suit of Arambura or when the plaintiffs 
in error afterwards brought him in custody before Coltman, J. 

I have found it impossible to regard the facts of this ease 
otherwise than as falling within the rule of the law laid down 
and acted on in Barratt v. Price, and therefore, in my judgment, 

2 K, 
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the answer to these two questions of voiu Lordships iniut 
pend entirely on the inquiry whether that case ought to he 
overruled ; and I am of opinion that it ought not. 

The rule there laid down is, that though, generally speaking, 
when the sheriff arrests the defendant in one action, it operates 
virtually as an arrest in all the actions in which the sheriff holds 
writs against him at the time, yet where the sheriff has by Ins 
own act illegally arrested the defendant, sueli an arrest, being a 
false imprisonment, cannot operate as an arrest under any writs 
lodged with the sheriff. In other words, if the sheriff has wrong¬ 
fully imprisoned the defendant in one suit, he shall not make 
such custody a means of taking him or detaining him in any 
other. 

The authority of this case, which was decided after full con¬ 
sideration, was afterwards recognised by the three Courts ol 
Westminster Hall, in Pearson v. Yetvens, Robinson v. Yewens, 
and Collins v. Yewens. It is true, as to these cases, that the 
Court of Exchequer differed from the two other Courts on the 
construction which ought to be put upon the facts brought be¬ 
fore them; but the Courts were unanimous in regarding Bar rail 
v. Price, as having established the true rule to be applied to the 
facts when ascertained. In the subsequent case of Barrack v. 
frewlon, the doctrine of Barratt v. Price, was distinctly recognis¬ 
ed as an established rule of law by every member of the Court; 
and it should be added, that in. none of these cases was the 
soundness of that doctrine in any degree disputed or doubted 
either at the bar or on the Bench. On the contrary, in Robinson 
v . Yewens, Parke, B., speaks of "the very proper and reasonable 
distinction” introduced by Barratt v. Price. 

A case thus deliberately decided, and thus fully recognised 
and acted on, it would surely he mischievous to override, unless 
it can be shewn to have been founded on some wrong or unjust 
or hurtful principle, or that it is inconsistent with some better 

authority. 

The principle of the rule may perhaps he stated to lie, that it 
a first arrest he a false imprisonment hy the wrongful act of the 
sheriff himself, no subsequent conduct or act of his can legalise 
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the continuance by him of that imprisonment. It lias been 
argued that such a doctrine is unjust both to the sheriff and to 
the plaintiffs in the other actions who have lodged writs of exe¬ 
cution in his hands, and ^hereby gained a right to have the 

O 

body of their debtor arrested. 


Omnia pncsumuntnr contra spoliutorem.—Every presumption is made against 
the wrong doer. 

In odium spoliatoris omnia praesumuntur.—In detestation of the wrong doer 
every presumption is construed adversely. 

Spoliatus ante omnia restituendus.—Reparation of the wronged party, is the 
primary duty of the Court. 

Semel malus, semper eodem genero, malusesso presumitur.—Misconduct, raises 
is. presumption of similar misconduct. 


The defendant having in liis possession the document upon 
which the plaintiff’s case principally turned, and having wilfully 
and intentionally withheld it from the Court, it was held that 
the plaintiffs might produce the next best evidence, and defen¬ 
dant s offer in appeal, to produce the document, without account¬ 
ing for his refusal below, rejected and his appeal was dismissed. 
(, th April, 1852, French, appellant. 

In an action for rents under a lease granted by plaintiff to 
the former owners of an Indigo factory, the purchasers were 
held liable, as they would not produce the deed of sale to show 
the terms upon which they purchased, as regards outstanding* 
liabilities. 2ftth May, 1817, Ramchunder Dhoby, appellant. 

In an action brought to set aside a sale of 100 beegalis, held 
undci tlie sunuud of the vendor’s ancestor, a decree passed for 
plaintiff. Plea on special appeal that the plaint was defective 
loi want of boundaries and that the decree could not be execut¬ 
ed. Held that the lands are known to the parties, and the defen¬ 
dant purchaser has the bill of sale which he should have produc¬ 
ed and pleaded in the lower Courts, and it must be presumed 
that boundaries are laid down therein. Appeal dismissed, 26th 
August, 1852, Tool see Roy, appellant. 

2 k 2 
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Dobson r. Patttnson. —July 11 th, 1857.— Jurist . 

Death, presiiMption of-—next of kin, claim by — Trustee, payment 
of interest and costs l/y. 

T, D. in 1814 sailed from L. for R. J., and had never since been 
heard of. The plaintiffs, as next of kin, claimed a fund to 
which T. D. had become entitled; but the defendant, into whose 
possession as trustee the fund came in 1844, retained, it in his 
own hands, and refused to pay it over to the plaintiffs without 
first receiving direct and positive proof of the death of T. 
Z), : — Held, that the trustee must pay over the ?vhole fund, to¬ 
gether with interest at 5 1. per cent . from the time when he ought 
to have invested it, and also the costs of the suit. 

Sir J. Stuart, Y. C., said that the material question in this 
ease was as to the payment of interest and costs. After observ¬ 
ing that it was very much to the interest of the public, that 
trustees should not be harshly dealt with by the Court, because, 
rf they were, great difficulty would arise in finding persons of 
character and intelligence to accept the office of trustee, his 
Honor said, that the question in this case was, whether William 
Pattinson's conduct had been reasonable and proper, and such as 
any sensible and well-meaning man would have pursued; and 
lie thought it had not. He thought that the defendant's con¬ 
duct, as stated in his own answer, had been the reverse of good. 
It appeared that in 1844 he came into possession of this trust 
fund, which was a small one, belonging to persons in a humble 
station of life; and he must have known of the difficulty in 
obtaining evidence of the death of Thomas Dobson, of whom 
he knew it had been stated that he sailed in a ship from Liver¬ 
pool in 1814 for Rio Janeiro, and that he had never since been 
heard of, but was believed to be dead. lie knew of these state¬ 
ments, and if he doubted them, he should have made some in¬ 
quiry for further proof before paying the money over; but 
instead of doing that,-or of investing the money, lie retained it 
in his own hands, and refused to pay it over, alleging that there 
was no direct proof of Dobson’s death. The nature of the case 
shewed that it was one in which satisfactory proof of death 
could not be obtained, for the ship was lost at sea. Though 
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ere was no satisfactory evidence, yet the presumption was, 
that Thomas Dobson was dead, and the defendant's notion was, 
that he could keep the money because there was no satisfactory 
evidence. The defendant subsequently proposed that he should 
keep one-half of the fund as a compensation for thj>irisk he 
might rim in paying the other half to the plaintiffs before he 
received direct and positive proof of the death of Thomas Dob¬ 
son. There was no pretence for saying that he was entitled to 
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retain such a sum for any risk, and a bargain of that kind pro¬ 
posed to persons in a humble station of life was conduct, which 
the Court, with the utmost stretch of indulgence, could not 
countenance. The defendant did not invest the money, but had 
kept it in his own hands, under circumstances which shewed 
that he never expected to pay it at all. lie should make a de¬ 
cree that the defendant pay into court within six weeks the sum 
retained by him, together with interest on the whole amount 
from May, 1845, at the rate of 5/. per cent., and also that lie 
pay the costs of the suit.— Jurist, December 14 tk, 1857. P. 1202. 

The plaintiff sued to compel specific performance of a con¬ 
tract of sale, declaring that, the defendant, his sister-in-law had 
sent for him, entered into a contract of sale, that the deed was 
duly engrossed, witnessed, and powers of attorney drawn out for 
Registration, but that then the defendant held back. The defend¬ 
ant pointed out that the plaintill the brother-in-law, had 
seized the whole of the estate on the death of her husband 
and when she sued for it, he set up a forged deed of gift 
which was rejected, and the respondent obtained in that case 
conclusive decree, and that therefore it was highly improbable, 
that she would enter into a contract of sale with such a person as 


the appellant, who had just been compelled to disgorge the pro¬ 
perty. In the lower Court, the plaintiff's action was dismissed. 
On appeal, held, that with reference to the former case, it appear¬ 
ed that the appellant on the death of his brother, had most 
cruelly deprived the respondent, his widow, of her just rights, 
and to defeat them had committed acts of forgery and suborna¬ 
tion of perjury. That other reasons also patent in the deeds 
now relied upon, cast suspicion upon the claim sot up, and what 


MiN/sr^ 



renders it perfectly incredible is, that such a man, as the appel¬ 
lant, h uzl Ali has shown himself to be, should have paid over 
the whole ol the purehase^money before lie had secured posses¬ 
sion, or had the deeds registered. Appeal rejected. Moulvie Fuzl 
Ali, appelant, 13th May, 1817. 

The plaintiffs sued to recover Its. 8,960, which action was dis¬ 
missed, and in appeal remanded, for the production amongst 
other evidence, of factory books, to establish the allegations” of 
long and continued occupancy of the lands, by the Indigo factory, 
on the part of which the action to recover value of Indigo car¬ 
ried off, had been instituted. Not having produced the'factory 
books in the lower Court which they might have done, the dis¬ 
missal of their action was affirmed in appeal. Nubeen Kishen 
Singh, appellant, 24th February, 1850. 

In an action to recover on an alleged debt as per account, the 
defendant did his utmost to procure the attendance of the plain¬ 
tiff’s naib with the view to his examination as to a general ac¬ 
quittance having been given to him, but he was kept out of the 
way by the plaintiff himself. On a general remand, special adver¬ 
tence was directed to be had also, to this particular fact. J tth 
September, 1852, Itajah Itadahnath Deb, appellant. 

Mere possession of goods is sufficient to maintain trover against 
a wrongdoer, and the latter cannot set up the justertii. Jeffries 
v. Greed Western Railway Company, 5 El. & Bl. 802; 2 Jur', N. 
250; 25 L. J., Q. B., 107.— Digest, Jurist. 

A wife had a jointure secured on her husband’s estate, X. In 
J811, the husband contracted to purchase an estate, Y.; and to 
enable him to sell the estate, X., the wife, in 1845, released 
her jointure, and he then covenanted to secure it out of“ estates 
lie should thereafter acquire.” Before the estate Y. had been 
conveyed, the husband contracted to sell it:—Held; that in 
equity, the estate \. was charged with the jointure. H orde v. 
Worde, 10 Beav. 103.— Digest, Jurist. 

In the lower Court, the judge had groat difficulty in ascertain¬ 
ing the exact amount which should be awarded, in a ease orio-i- 
n.itmg in the illegal appointment of a sezawal or receiver, and 
finally determined that the defendant who had caused the'em- 


barrassmcnt by bis illegal acts should be responsible for the 
consequences. In appeal the above view fully concurred in. 
]gtk July, 1853, Kundon Bebee, appellant. 

In an action to recover certain personal estate under a be¬ 
quest, the defendants were held in concurrence with the lower 
Court, responsible, as they had taken possession of the premises 
and all the property of the deceased on his death, and had failed 
to prove delivery of the articles bequeathed to the plaintiff. 
15th June, 1853, Muckan Lall, appellant. 

The surety of a defaulting Treasurer, brought to sale certain 
estates. The Treasurer's coparceners sued the Government and 
the surety. A decree passed against the surety only, he having 
brought to sale the plaintiff's estates as being the property of the 
defaulting Treasurer. 9th July, 1821, Meer Usliruf Ali, appel¬ 
lant. 

The plaintiffs advanced 2000 Its. to the defendant upon mort¬ 
gage. Subsequently on pretext of paying olf the mortgage, the 
mortgagor got the document from them and refused to surren¬ 
der it, and on the case coming before the magistrate, the defendant 
was fitted and the plaintiffs referred to the civil Court. The 
lower Court held that it was impossible to compel the surren- 
der of the deed, or the money. In the mean time another party, 
under a bill of sale, obtained a decree against the mortgagor’s 
estate on an action to which the mortgagees were no parties. 
Finally, the mortgagees, making this purchaser a party sued to 
foreclose. The lower Court, held that the non-production of 
the mortgage deed was fatal, as without it, no action for posses¬ 
sion could arise—that it was not proper to take secondary evi¬ 
dence as to the execution of a deed which was not forthcoming, 
that nothing could touch the decree obtained by the purchaser, 
and accordingly dismissed the case. In appeal held that all their 
reasons were wrong. 1st, by Cons. 030, it is unnecessary to serve 
a copy on the mortgagor; 2ndly, that secondary evidence may he 
admitted where deeds are lost or otherwise not forthcoming ; 
Srdly, that the mortgagees were no parties to the decree and could 
not he prejudiced by it. Appeal decreed. -l h January, 1317, 
Gooroopershud Gob, appellant. 
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At an auction sale the Collector bought the estate for 
Government refusing* a higher bid. The sale was reversed in 
the Civil Court, the Collector’s plea that the lapsed proprietors 
were entitled to compensation only rejected, the Sudder holding, 
on the contrary, that a transaction in which the int erests of the 
proprietor were thus sacrificed, was of no validity, and the Go¬ 
vernment was subjected to all costs throughout. May 17th, 
1821, Collector of Goruckpore, appellant. 

In special appeal, objection was raised as to the amount of 
wasilat or mesne x>rofits ; held that as the appellant had turned 
out the real owner and retained the collections in his own hands 
and has not produced the accounts of his collections as he was 
bound to do, his objections to the general amount of the sum calcu¬ 
lated are deserving of little attention. Appeal dismissed, Mall- 
mood Ahmed Choudry, appellant. 19th August, 1840, Rajah 
Anundnath Rse, appellant, 19th May, 1847. 

The plaintiffs had originally stated in their declaration the 
rate of profits at two rupees eight annas per beegah, and subse¬ 
quently in au action for mesne profits, claimed to recover on 
certain poppy cultivation the rate of 15 Its. per beegah, and on 
appeal the lower appellate Court modified the rate as to the 
poppy lands awarding 10 Its. per beegah instead of* 2-8 and up¬ 
holding that rate, as to the other lands. A special appeal was 
admitted as to the award of interest on mesne profits, and the 
extra rate allowed by the lower appellate Court. Held, that 
poppy cultivation having been introduced subsequently to the 
date of' the original plaint, plaintiffs were entitled to recover as 
mesne profits the full amount realized by those, who wrongfully 
kept them out of possession, and had the point been appealed 
interest at 12 per cent, instead of 6 per cent, would have 
been decreed. Gujadhur Singh, appellant, 18th January, 1847. 

Aofe .— Cases of wrong-doing are infinite. Destroying or with¬ 
holding documents,erasures in documents, (videSection 228, Best’s 
Principles, p. 291,) converting property, fabrication of evidence, will 
all raise the presumption against the party. Where property has 
been wrongfully converted and not produced, it will be presumed 
t" have' been of the best description. Therefore, in eases of forcible 
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or wrongful dispossession, cutting and carrying crops, violence 
and plunder, the decree should always award damages calculat¬ 
ed at the highest rate, on the assumption that what was carried 
off, was of the very best description. Otherwise the rule is, in ob- 
seuris quod minimum est sequimur, where the true value cannot be 
ascertained, the lowest price will be awarded, because the pre¬ 
sumption of law favours defendants. 

In a disputed account, a decree having passed against the 
plaintiff, he appealed on the grounds of non-admission of certain 
receipts produced in the lower Courts, and which the defendants 
pleaded were fabricated. Held, in addition to other reasons 
that the appellant frivolously excused himself from not producing 
his account-books, and that, the rejection of the receipts was 
accordingly proper and correct, ISth March, 18±7. Gungaper- 
shad Ghose, appellant. 

The same, as to interest, the defendants pleaded, that they 
would pay whatever was found to be due as per the account 
books, which appellant withheld* 

The appellants having the means of showing by documentary 
evidence that the claim of respondents was excessive, in which 


they failed, and the respondents having established it as far as they 
could, the decree of the lower Court, for damages at the rate 
per 100 maunds awarded by the lower Court, for breach of con¬ 
tract to deliver 60,000 maunds of salt, was affirmed in appeal, 
liamdhon Bose, appellant, 7th April, 1847. 

A court of equity, ex mero motu, ordered a solicitor, who was 
a trustee, who had been guilty of a breach of trust, to shew 
cause why henshould not be struck off the roll. Thompson v. 
Finch ., 25 L. J., Chanc., 681—L. J.— Digest, Jurist. 

An agent destroyed certain vouchers by which the claims of 
his principals could have been ascertained. He was Commission 
Agent and made profits by the sale ol spirits supplied, but for 
which he had not given them credit. He also mixed his own 
spirits with theirs, and made profit and during the pendency of 
action, destroyed his books of account k Held that in adjustment 
of account the agent was not entitled to a Commission of 7000& 
to which lie would have otherwise been entitled had his eon- 
2 l 
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duct been proper. Per S. J. Romilly. “ The principle on which. 
I proceed is to be found in White v. Lady Lincoln and in 
Lupton v . White, which principle is undoubted, and the 
only question is, whether the facts of this particular case bring 
the matter within that principle, which may be thus expressed. 
If an agent deal with the goods of his principal as his own, 
making a profit out of them not accounted for to the principal, 
and if the agent by his own conduct, has made it impossible to 
ascertain what the amount of profit is which he realized, he shall 
not be allowed the commission, which otherwise, and according 
to the contract, he would be entitled to claim. In the case of 
AVhite v . Lady Lincoln (8 Pessy 363) the agent and manager of 
the property who was also the solicitor, kej)t no regular accounts 
or any papers from which such accounts could be made out. He 
kept all the vouchers that told in his own favour, but no evi¬ 
dence of the receipts in respect of which he was to be charged. 
His executors were held not to be entitled on his behalf, to 
claim against the principal, the charges which, in other circum¬ 
stances, he would have been entitled to make. Lord Eldon, there 
says, e With respect to Jackson’s demand as, Auditor, Steward, 
Agent and all, except his bills as Attorney, as to all of which 
he was bound to keep account of those transactions, I must lay 
down the rule, that a man, standing in a relation imposing a 
duty to keep regular accounts, cannot be permitted to make a 
demand for work and labour in that character with reference to 
which he has kept no account, which is justified by principle 
that ought to be loudly published, that the receiver, who does not 
pass his accounts regularly, ought not to be allowed any pound¬ 
age. That principle applies to all these demands except the bill 
of costs.’ 

“In Lupton v. White (15 ves. 432-139,) Lord Eldon laid 
down, that where an agent or bailiff, confounds the property of 
his principal with his own, he will be charged with the whole, 
except what he could prove to belong to himself. Lord Eldon 
says, ' If a man, by his own tortious act, makes it impossible for 
another to ascertain the value of his property and that in a trans¬ 
act ion in which the former was not merely under an implied 


moral obligation, but pledged by a solemn undertaking in a 
Court of Justice, that such should not be the state of things 
between them, by these means preventing the guard which the 
Court would have effectually interposed, is the argument to 
be endured that, as the party, so injured, cannot distinguish 
his property, he shall have nothing? That is not the law of 
this country as administered in Courts either of law or equity/ 
and after referring to the case of the chimney-sweeper's boy who 
found a jewel (Armory v. Delamire, 1 Stra. 505,) he says, 
c What are the cases in the old law of a mixture of corn and 
flour. If one man mixes his corn or flour with that of another, 
and they were of equal value, the latter must have the given 
quantity, but if the articles of different value are mixed, producing 
a third value, the aggregate of both, and through the fault of 
the person mixing them, the other party cannot tell wliat was 
the original value of his property, he must have the whole; and 
the principle goes to the full extent of what is now contended. 5 
By the decree in that case the defendants, who had wrongfully 
worked an adjoining mine, and had kept no accounts, though 
they had entered into an undertaking so to do, were charged 
with the whole net produce ol both mines, except what they 
could prove to have taken from their own. In this case, the 
books which would have proved the clear state of the accounts 
between the parties have been destroyed by the agent, after the 
re-liquidation began. Upon the evidence before the Court, 
he made in several cases a profit, in the sale of the goods of the 
principals, for which he did not credit to them. That profits were 
made by mining the spirits, I consider also proved. The 
amount of these profits nowhere appears in the accounts before 
the Court, but would have appeared in the accounts destroyed. 
The means heretofore of ascertaining the amount of them are 
removed by the agent. The observation I have already made 
and which I had so often referred to on this subject, I refer to 
againit is most material in this part of the ease, it is that 
which in fact, has governed and occasioned my decision 
throughout the greater part of it,* and I repeat again, that I 
will not send to fee tried by a jury a question which is support- 
2 l 2 
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od by competent evidence, and which, if untrue, could have been 
disproved by evidence in the possession of one party, which he 
has taken means to prevent from being made available, for the 
determination of the question by the Court. It cannot be too 
generally known or understood amongst all persons dealing with 
each other in the character of principal and agent, how severely 
this Court deals with any irregularities on the part of the agent, 
and how strictly it requires, that he, who is the person trusted, 
shall act in all matters relating to such agency, for the benefit 
of his principal, and liow imperative it is upon him to preserve 
correct accounts of all the dealings and transactions, in that re¬ 
spect and that the loss and still more the destruction of such 
evidence by the agent, falls most heavily on himself.” (See the 
Duke of Leeds v. the Earl of Amherst. 20 Beav. 239), Gray v . 

Haig 20 Beav. 219, Law Mag. for August 1856. 

Rights of Principal upon Contracts of Agent .]—A., as agent for 
B., sold wine to C., who paid for it by returning to A. his own 
cheque, which C., had cashed for him a few days previously, and 
which it appeared had never been presented by C. :—Held, in 
the absence of any evidence of ratification by B., that this was 
not as between hirri and C., a payment of C/s debt, although 
the jury found that the transaction was bona fide. 'Underwood 
y. Nicfwtts , 17 C. B. 239; 25 L. J., C. P., 79.— Digest, Jurist . 

By Tenants for Life .]—Where a wrong has been committed, 
the wrongdoer must suffer from the impossibility of accurately 
ascertaining the amount of damage. Leeds (Duke) v. Amherst 
(Earl), 20 Beav. 239.— Digest , Jurist . 

Therefore where an account of the equitable waste committed 
by a tenant for life was directed to be taken against his execu¬ 
tors, which it was found impossible to take accurately, and the 
Master had arbitrarily charged the executors, his report was sup¬ 
ported.— Id. 

After the passing of the Mortmain Act, lands were devised 
to trustees for a charity. The rents were so applied by the 
trustees and their heirs down to the present time. On an infor¬ 
mation against the heir to correct abuses, he set up the invalidi¬ 
ty of the devise; but—Held, that the onus of proving no other 
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mode had been adopted to make the charity valid was on him, 
and that every presumption would be made in support of its 
validity.— Atty.-Gen. v. Moor , 20 Beav. 119.— Digest, Jurist . 

The Court deals severely with any irregularities on the part 
of an agent, and requires him to act strictly in all matters re¬ 
lating to §uch agency, for the benefit of his principal. Gray v. 
Haig—Haig v. Gray, 20 Beav. 219.— Digest , Jurist . 

It is imperative upon an agent to preserve correct accounts of 
all his dealings and transactions, and the loss, and, still more, 
the destruction of such evidence by the agent, falls most heavily 
upon himself.— Id. 

If an agent, by his own conduct, makes it impossible to ascer¬ 
tain the amount of profit realized, he will be disallowed the com¬ 
mission, which, otherwise and according to the contract, lie 
would be entitled to claim. — Id. 

A tenant for life, having received five per cent, on an invest¬ 
ment, which she knew to be and insisted was improper, was 
ordered to account for the excess beyond four per cent., for the 
benefit of the trust.— Baynard v. Jf oolley, 20 Beav. 583.— Digest , 
Jurist. 


A trustee is bound to preserve evidence of his acts.— Aspland 
v. Watte , 25 L. J., Chanc., 53 K. Dijest , Jurist. 

The case of Laxton v. Reynolds, taken from the Jurist, 
November 11th, 1S54, uiay be ol use, in similar cases which 
constantly arise in this country, and where parties refusing to 
produce papers subsequently wish to produce them in appeal. 

Laxton v , Reynolds .—November 6th, 1856. 

Secondary Evidence—Production, of Document. 

A Party cannot be called on to produce a Document for the pur¬ 
pose of Evidence , unless it is shewn that he is bound to do so ; 
i. e. that it is in his possession. 

A Party who refuses to produce a Document when called on , cannot 
afterwards produce it for his own Evidence. 

A Party declining to produce a Document ought simply to answer 
that he does not produce it, and should not enter into a statement 
of the reasons why he does not produce it. 

This was an action brought by an administrator against the 
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defendant, as director of a joint-stock company, for work done 
by the deceased for the company. At the trial, before Pollock, 
C. B., the plaintiff's counsel, having proved that the defendant 
was a director of the company at the Jime when the work was 
done, called on the other side to produce a certain minute-book, 
containing, as was surmised, a resolution of the company autho¬ 
rising the appointment of the deceased to do the work in ques¬ 
tion. Notice to produce the book was admitted, and the book 
not being produced, secondary evidence was given of its contents. 
A prim a facie case having been made out, the defendant's coun¬ 
sel, in answer to it, proposed to shew that the entry of that 
resolution in the minute-book was a false entry, and for this 
purpose offered to produce the book itself, together with the ori¬ 
ginal rough minutes of the meeting from which it professed to 
be transcribed. The judge, however, rejected this evidence, on 
the ground that a party who refuses to produce a document 
when called on cannot afterwards produce it for his own evi¬ 
dence ; and the jury found a verdict for the plaintiff. 

Bramwell moved for a new trial, on the ground that the 
evidence had been improperly rejected.—The general rule of 
practice certainly is as stated by the Lord Chief Baron at the 
trial; but here the legal custody of the book was not traced to 
the defendant, though probably he could have obtained it from 
others. [. Alderson , B.—Why did not you use that as an objec¬ 
tion to their giving secondary evidence of the contents of the 
book?] We were not in a condition to make the objection ai 
that moment, for the plaintiff's witnesses proved that the defen¬ 
dant was a director of the company at the time of the meeting, 
and did not know that he had since ceased to be such. 

Pollock, C. B.— I still think you were not entitled to use 
this evidence. Before a party can be called on to produce a do¬ 
cument, it must be proved that he is bound to produce it; i. e. 
that is in his possession. I have often heard counsel, when called 
on to produce a document, use expressions of this kind—“ We 
never heard of it;" “We have not got it;" “We cannot pro¬ 
duce it;" and such like; all of which I consider very improper; 
the proper course is either to produce the document, or to say, 


MINIS 


263 

do not produce it." Here your object seems to have been 
to let in parol evidence of this book in order that you might 
afterwards contradict it. 

Parke, B.—I am of the same opinion. I always thought 
the excuse, “We do not produce it ” quite enough, and that 
you are not to enter into a statement as to why you do not pro¬ 
duce the document. But then it must first be proved or admit¬ 
ted to be in the possession of the party who is called on to 
produce it ; and therefore if such were not the fact in the pre¬ 
sent case the defendant's counsel should have objected to secon¬ 
dary evidence of the document, for by allowing secondary evi¬ 
dence to be received under such circumstances you allow that it 
is right to receive it. 

Alderson, B., concurred. — Rule refused on that point . 

Bramley, App., Chesterton, ltesp. — May With. 

Tenant holding over — Damages.—Jurist Reports . 

Where a tenant holds over after the expiration of his tenancy, 
and after he has had notice that his landlord has re-let the pre¬ 
mises to another tenant, the landlord may recover against him 
as damages the amount he (the landlord) has been obliged to 
pay in ail action brought against him by the person to whom 
he had so re-let, for not delivering possession according to the 
terms of such re-letting, together with his own and the plain¬ 
tiff's costs of such action. 

On the subject of these maxims, the reader is referred generally 
to Best’s Principles Law of Evidence, Section f39b,et infra. W here 
a jeweller being employed to reset a jewel, kept it and returned 
the empty socket, he was ordered to supply a jewel of the finest 
water. Where in a claim to inheritance, the defendant kidnapped 
the claimant, and failing in this, had him arrested and tried on 
a false charge of murder—the fact was taken to speak more in 
favour of his claim to the inheritance, than one thousand witness¬ 
es. Section 399 presumptions from eloigning, suppressing, defac¬ 
ing or fabricating instruments of evidence. Ici Loid Holt, u If 
a man destroys a thing that is designed to be evidence against 
himself, a small matter will supply it.” Where a claim arising 
out of attainder was made, in a suit by the crown, and the deed, 
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whereby the estate came to the Attaintee, were strongly suspected 
to have been suppressed, a conditional decree was made subject 
to revision on production of the deeds. Section 400, where one 
instrument is fabricated, the rest of the .evidence will be affected 
with suspicion. Qui semel malus, semper prsesumitur esse malus 
eodem genere. The first effect is to discredit the case of that 
party who fabricates a deed and to advance correspondingly the 
credibility of the opposite evidence. 2ndly, to prejudice the rest 
of the evidence. We may apply from Horace, quo semel est 
imbuta recens servabit odorem, testa diu—and in subsequent 
cases, by the same party, his instruments of evidence will be 
very narrowly scanned. The reader unacquainted with Latin 
may be told that testa, means cask—and not testis, witness—in 
this sense, however, it is to be feared there are many old casks in 
India, known to our different Courts. Section 401, evidence may 
be fabricated to meet fabricated evidence, when of course, the 
presumptions would be in equilibrio Section 402 ; an instance is 
given of the caution, with which presumptions should be admit¬ 
ted in criminal cases. Where an uncle was correcting his niece, 
nine years old, she was heard to say, “ Good uncle, kill me not” 
after this she disappeared; the uncle was arrested and committed 
and directed to produce his niece by the next assizes—unable to 
do so, he dressed up another child; the falsehood was detected and 
the uncle was convicted and executed. The niece had run away 
into a neighbouring county, where she remained until sixteen 
and returned to claim her property—which case is reported for 
a double caveat—first to the judge, 2ndly to the innocent, never 
to seek to excuse himself by false or due means. Such cases 
will happen in all countries, and it is very much to the credit of 
judicial officers in this country of false accusation, that so few 
cases of this description have happened in India. 
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Bona tides non patitur ul idem bis exigatur.—Equity prohibits double pofto- 
mance. 

Jus non partitur ut idem bis solvatur.—That double payment should be de- 
manded is repugnant to good faitli. 

The plaintiff brought an action against a ryot alleging breach 
of contract and engagement to cultivate Indigo on his lands. 
The contract piu-ported that in consideration of the advance of 
20 ^ ~ as - h e would cultivate 15 cottahs of land and in de¬ 

fault, it was stipulated, that he should be liable to a penalty at 
11 Rs. per beegah, the contract to run for ten years. The ryot 
defaulted in the first year and in action for breach, plaintiff re¬ 
covered. In the second year similar default occurred and plaintiff 
again obtained a decree, which was overruled by the lower appel¬ 
late Court, because the plaintiff had already recovered three times 
the amount of the advance which was the limit of the penalty 
under Act \ I. 18:1-3. In special appeal the award of the lower ap¬ 
pellate Court was upheld. 24th August, 1852, Wyatt, appellant" 

A planter brought two separate actions against two different 
defendants on account of precisely the same amount of damages 
arising out of the same act of tresspass, and sought to recover 
from both. Held, in reversal of judgment below for plaintiff, 
that the plaintiff could only recover from one party the amount 
of damage done and the decree of the lower Court awardino- 
damages against both defendants was set aside and the case r <” 
manded. Hellish, appellant, 20th May, 1S52. 

In an action of Breach of Trust .]—A plaintiff sued his trus¬ 
tee, to make lffm responsible for a trust fund which had been 
wiongfully paid to the plaintiff's father. The plaintiff had, as 
one of the next of kin of his father, received two-thirds of his 
estate . Held, that the father’s assets in the hands of the plain¬ 
tiff ucie primarily liable to make good two-thirds of the trust 
fund m exoneration of the trustee. Orrett v. Career, 21 Beav. 
52 .—Digest, Jurist. 

A trust created by reference to other trusts ought not, gene¬ 
rally speaking, to be so read as to create a duplication of oharo-es 
Wndlc v. Taylor, 5 De G. Mae. & G. 577.— Digest, Jurist 
2 ji 
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Action upon a bill of exchange accepted by the defendants for 
337/. Is. 10 cl. Plea, that the plaintiff by deed released to the 
defendants the cause of action. Replication—first, non est fac¬ 
tum ; and, secondly, that in the release, at the time of its execu¬ 
tion a blank was left for the amount of the debt to be released? 
and that the blank was, after the execution by the plaintiff, and 
without his consent, filled up by the defendants with an erro¬ 
neous amount. It appeared that at the time of the execution of 
the deed, which was a composition deed between the defendants 
and their creditors, the defendants were indebted to the plaintiff 
in 337/. Is. 1 (V/., the amount of the bill of exchange, and the 
plaintiff was indebted to the defendants in 142/. 9s. Id. By 
that deed, in consideration of the assignment of the defendants 
stock-in-trade and effects, and of a covenant by A. to pay the 
creditors 10s. in the pound on the amount of their respective 
debts, the creditors covenanted that they would not sue the de¬ 
fendants for their debts, and that the deed might be pleaded as a 
release in bar of any action. When the plaintiff executed the 
deed, a blank for the amount of his debt was left in the schedule 
opposite to his name, which was filled up afterwards, without his 
consent, by inserting 337/. Is. 10*/. The Jury found that the 
debt intended to be released was the balance:—Held, that the 
plaintiff was entitled to succeed on the issue on non est factum . 
and that the second replication was not an informal replication 
of non est factum, (Crompton, J., doubting). Fazak&rly v. 
M ( Knight, 2 Jur., N. S., 1020—Q. R .—Digest , Jurist . 

K. died insolvent; M., his widow, took out letters of adminis¬ 
tration. A deed of release was entered into between some of 
the creditors of K., who were described as simple contract credi¬ 
tors, of the one part, and M., as administratrix, of the other 
part, reciting, that after payment of the especially debts of K , 
there remained a sum of 373/. applicable to the payment of the 
simple contract debts, and that M. had proposed to divide that 
sum rateably among the several persons parties thereto in full 
discharge of their respective debts, the parties to the release, in 
consideration of the composition therein mentioned paid to them 
on the amount of their debts, released the estate of the insolvent, 
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and also his administratrix and her estate, from all claims and 
demands whatsoever which they respectively had or might have 
against the insolvent. The several debts were inserted in a sche¬ 
dule in a column, and W. signed the deed opposite to the sum of 
SO;, due to him for services as curate, and received the composi¬ 
tion upon that amount. W. succeeded K. as rector of P., and 
had a claim of 20 07. against his estate for dilapidations to the 
parsonage-house. M., by her will, charged her real and personal 
estates with the payment of her husband’s debts. In a suit for 
the administration of her estate,—Held, that, taking the deed 
and the will together, the execution of the release by W. operat¬ 
ed as a discharge of all claims against K.’s estate, including the 
chum for dilapidations. Buryesa v. Bissett, 2 Jur., N. S., 1221 
—It.— Digest } Jurist. 


A party having been dispossessed, sued to recover possession 
with mesne profits accruing intermediately during dispossession 
and obtained a decree. He then brought an action to recover 
Co.’s Rs. 25 annually, being that portion of the rent, which 
under his mortgage he was entitled to appropriate in repayment 
of his mortgage and obtained a decree in the lower Court which 
was reversed in special appeal, because the decree for mesne pro¬ 
fits covered the present claim. 7th July, 1853, Khorshed Ali, 
appellant. 


In calculating costs, the amount due for vakeePs fees in the 
lower Court, should be taken at the single sum which would 
have been expended, provided the same vakeel had conducted the 
case from beginning to end. But where one vakeel may be 
unable to conduct his client’s case to a conclusion and another 
takes his place, a full fee to each pleader is not required by law. 
Tyub Begum, appellant, 20th May, 1846. 

Scmble, that a lay arbitrator may employ a professional per¬ 
son to pci pare his award : per Maule, J., that he ought to do so. 
But where a separate charge was made for an attorney's costs of 
preparing au award, the arbitrator having charged a suffi¬ 
cient sum for the award,—Held, that the Master was right in 
disallowing the amount of the attorney’s bill in the costs. GW* 
faW!/ v. Keymrlh, 23 L. J., C, P., 218 .—Digest, Jurist. 
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Aliegans contraria non est autlicndus.—Strttemcuts in themselves confcradic toi} 
will not be listened to. 

Nemo contra factum suum propriuin venire potest.—A man’s own deed is a 
complete estoppel to an averment in contradiction to it. 

Ill a case for review of judgment, the pleader for the applicant 
party rested his case upon facts at variance with those originally 
declared; application for review rejected. 15th October, 1852, 
Omeshcliunder, appellant. 

A party who had repudiated the title under which he was 
then suing, in a former action instituted in the Collector’s 
Court, was held to be estopped, in the lower Court which judg¬ 
ment was upheld in special appeal, in reversal of the decree of 
the lower appellate Court. 21st December, 1852, Abdool Ali 
Sodagor, appellant. 

The plaintiff claimed the whole property, a putnee, as having 
been purchased by her husband’s father in his name, and that it 
was the entire and separate property of her husband. In the 
lower Court a decree for one-third of the estate was given, the pro¬ 
perty having been bought conjointly for the three sons, of whom 
the plaintiffs husband was one. On appeal held, that the 
plaintiff’s action having, on the specific allegation, failed, her 
vakeels could not be allowed contrarily to maintain a different 
plea as to conjoint estate, having declared upon an exclusive 
title. Peearee Dasee, appellant, 6th May, 1850. 

The plaintiff specially founded his claim upon an urpun- 
nameh and his action failing upon that ground, his vakeel in 
appeal urged that his claim founded upon inheritance, might be 
considered. Held, that having sued on a special ground, appel¬ 
lant could not be heard on the more general one of inheritance. 
Pctumber Mookerjea, appellant, 20th May, 1850. 

The plaintiff sued to recover possession of certain lands, to 
which action the defendant pleaded, that the lands in dispute 
were partly in his, the defendant’s possession, and the remainder 
were in the possession of another party, which lauds were 
dowutur. This party presented a petition in aid of plaintiff 
denying any property in the said dowutur lands, and a decree 


accordingly passed for plaintiff, which decree was modified by 
the lower appellate Court, releasing the portion of lands said to 
be dewutur. In special appeal, held that the defendant was 
bound by his original answer and it was not open to the lower 
appellate Court to allow of any departure from his original an¬ 
swer, in which he had distinctly stated that the lands did not 
belong to him, but to another party, who had not even appealed. 
13tli September, 1853, Meer Mohasin Ali, appellant. 

In an arbitration, one of the arbitrators having given an 
award of the lands as belonging to a particular village, when he 
had already given another award, making those lands over to 
another village, such contradictory award, held, ipso facto, to 
establish partiality and accordingly considered a nullity. Sheikh 
Iladee Ali, appellant, summary appeal, February 18th, ISIS. 

In a case decreed by the Principal Sadder Ameen, his orders 
were reversed in these words "the Principal Sadder Ameen has 
decided for plaintiffs, chiefly upon the evidence adduced by the 
defendants, but they have denied their own answer as having 
been filed without their knowledge; but it happens to be strictly 
in unison with wdiat they stated upon the occasion of the sum¬ 
mary enquiry which took place upon the death of Korona Maye 
(the former defendant) in 1S33, and yet it is upon the evidence, 
not of the plaintiff herself, but upon that of individuals, who 
have come into Court, with directly contradictory statements 
that the Principal Sudder Ameen has given judgment for plain¬ 
tiff.^ Rammonee Dassee, appellant, l.ltli May, 1847. 

The plaintiff having obtained a decree for a small quantity of 
land, the profits of which he stated at 3 annas per beegah, sued 
subsequently to recover at a much higher rate, and obtained a 
decree for 54 Rs. on account of six years mesne profits. Held in 
special appeal, that he was bound by his original plaint, which 
was for the possession ofl beegah, 10 cottahs at Saunas; accord¬ 
ingly mesne profits must be calculated at that rate for the 9 
cottahs, 7 chattaeks decreed. The judgments below amended ac¬ 
cordingly. Ramdhone Majoleas, appellant, 21st August, 1847. 

The grantor, having acknowledged the existence of an an¬ 
nuity as a subsisting charge, cannot, after a long interval, be 
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heard to shew that the memorial was false, and the annuity void. 

Snow v. Booth, 2 Jur., N. S., 37—V. C. W. Affirmed on ap¬ 
peal. 2 Jui N. S., 244—L. J.— Digest, Jurist . 

A man, not a trader, fraudulently contracted a debt, represent¬ 
ing himself to the creditor to be a trader. He subsequently 
became a trader, and the debt was proved under his bankruptcy. 

4he commissioner refused him his certificate, on the ground of 
his fraudulent conduct:—Held, upon appeal, that having repre¬ 
sented himself as a trader in tlic transaction, he could not be 
heard to say that he was not so for the purpose of protecting 
himself from the consequences. Leslie , Ex parte, 2 Jur., N. S., 

822; 25 L. J., Bank., 37—L. J.— Digest, Jurist. 

The defendant pleaded limitations to the suit of his former co¬ 
plaintiff in which action he had maintained possession within 
twelve years, which action had been dismissed for default. The 
present action was reinstated by the plaintiff, making her former 
co-plaintiff, defendant. Held by Mr. Dick for the reversal of 
the decision of the lower Court, dismissing the plaintiff's action 
that the defendant had stated contradictorily and for his own 
benefit, first that possession had been held within twelve years, 
and secondly that it had not been held within twelve years, and 
consequently the statement respecting the claim on its merits, could 
not be investigated. The administration of justice demands 
that the Courts be not so played with and a litigant in them 
must be held bound by what he has deliberately averred. Held 
by the majority of the Court, that as the condition of the former 
co-plaintiff Musstt. Kumbla, the appellant quoad the present suit, 
was in no way affected by the defendant respondent, having 
adopted her averments in the previous suit, we do not see that 
he was precluded from proving them to be untrue and he had ** 

neither by acts or misrepresentations of his own led her to alter 
liis position, nor were the statements set forth by them jointly 
made on his authority or advice, so that this should now be held 
to be conclusive against him. He is moreover sued in the pre¬ 
sent action in an entirely different capacity from that held by 
him while a co-plaintiff with the appellant. Mustt, Kumbla, 
appellant, 20th December, 1855. 
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Note .—The exception proves the rule. In this case counsel 
referred to Phillips’ Law of Evidence, wliieh may be conveniently 
extracted here—“ With respect to the effect to be attributed to 
admissions, it is to be observed that proof of a party to the suit 
having made representations of facts for particular purposes and 
on particular occasions, may preclude him from relying on a case 
which is inconsistent with those representations, thus operating 
as an estoppel.” The kind of representations which have been 
held to have this effect, seems for the most part to be, where, on 
the faith of them a Court of Justice has been induced to adopt 
a particular course of proceeding, or where other persons have, on 
the faith of the representations, been led to alter their condition. 
In some of the cases, the Courts appear to have considered that 
the general rule respecting the qualities of estoppels did not 
apply to representations of the nature in question. In others 
the representations have been treated, for some purposes at least 
as a branch of estoppels properly so called, and it has beer - held 
that as being estoppels, they were not receivable in evidence 
except between parties and privies. In Ileane v. Rogers, the 
rule upon the subject was laid down in these terms, “ The express 
admissions of a party to the suit, or admissions implied from 
his conduct are evidence against him, but he is at liberty to 
prove that such admissions were mistaken or were untrue and 
he is not estopped or concluded by them, unless another person 
has been induced by them to alter his condition.” In the ori»n_ 
nal action the respondent, then co-plaintiff, had refused to carry 
it on, and it was dismissed for default, in effect non-suited, with¬ 
out any prejudice to her position in the present and subsequent 
suit. 

With reference to the second maxim, the reader may consult 
Best’s Principles, Section 521, estoppels by deed, p. 017. 



272 


Is'emo lis vcxari debct pro Unft et cade in causa.—A final judgment on the same 
subject-matter and between (lie same parties or their privies is conclusive. 
Infinitum injure reprobatur.—The law dislikes everness. 

Res judicata pro veritate recipitur.—A conclusive judgment is in itself com¬ 
plete evidence of the truth of the facts recited in it. 

Interest reipublic® res judicatas non rescindi.—The public good requires, that 
conclusive decisions should not be re-opened. 

Interest reipublicse ut sit finis litium, ne lites imraortales essent dum litigantes 
mortales sunt.—The public good requires, that there should bo some set limit 
to litigation, lest the contention be immortal, while the parties are mortal. 

Transit in rem judicatam.—The facts in issue have already become a matter of 
record. 

Stare decisis.—A final decision is final. 

Note ,—It would be productive of the greatest inconvenience 
and mischief if after a cause, civil or criminal, had been solemnly 
determined by a competent Court, the parties could renew the 
controversy at pleasure, on the ground either of alleged error in 
the decision, or the real or pretended discovery of fresh argu¬ 
ments or better evidence. The slightest reflection will show, 
that if some point were not established at which judicial proceed¬ 
ings must stop, no one could ever feel sure, in the enjoyment 
of his life, liberty or property, while unjust, obstinate or quar¬ 
relsome persons, especially such as are possessed of wealth or power, 
would have society at their mercy and soon convert it iuto one 
vast scene of litigation, disturbance and ill-will. The great 
principle of uniformity of judicial decision has been universally 
recognized and has been expressed in the various forms. 

Res judicata pro veritate accipitur. 

Judicium pro veritate accipitur. 

Interest reipublieso ut sit finis litium, ne lites immortales essent 
dum litigantes mortales sunt. 

Prcesumitur pro justitia sen tent ice. 

Nemo debet pro un& causa bis vexari. 

Best’s Principles, Law Evidence, Section 44, p. 48. 

The author of these rough notes would take this opportunity 
of introducing the work from which this extract lias been taken, 
to every one who wishes to understand the principles regulating 
sound decision. As a work it is of the highest value. It is 
unusually free from technicality and is full of information. 
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'lie action of the plaintiff was dismissed by the lower Court, 
because the farmer, from whom the plaintiff acquired title by 
purchase, had already recovered from the defendant, under a 
decree awarding mesne profits for 1253, for which year also, 
the plaintiff sought to recover. Judgment of the lower Court 
affirmed in appeal. 17tli January, 1854, Brijonath Pershad, ap¬ 
pellant. 

In an action instituted by the plaintiff, the lower Court con¬ 
sidered that it was a mere revival of a previous case conclusively 
disposed of and consequently dismissed it. In appeal, it appeared 
that the subject-matter, as well as the action were alike separate 
and distinct and the case was remanded for disposal on its 
merits. 16th May, ,1854, Muhanuud Iloy, appellant. 

A. and B. had charges on a plantation and the slaves. In 
1834 an issue was tendered in a suit between them as to their 
priority on the slave-compensation money. B. withdrew his 
claim, and the bill was, on motion, dismissed sixteen years after¬ 


wards, when the witnesses were dead. B2s executors raised the 
same question of priority in regard to the plantation itself: — 
Held, that they were concluded by the transactions of 1834. 
Bnshhy v. Ellis, 17 Beav. 279 m —Digest, Jurist. 

In an action to recover chur lands, the claim of the plaintiffs 
was thrown out in the lower Couits, and became final as between 
the parties. The provincial Court, deemed that the land belong¬ 
ed to Government. Proceedings in the Collectory led to a re¬ 
newed action between the same parties and on the same subject- 
matter, the only difference being that Government was associated 
with the former defendants. The special appellant, held that 
the former decree was final and conclusive, and the Court ruled 
that (Government having withdrawn) the parties were the same 
and the subject-matter of the dispute was the same, as that 
already finally decreed and that therefore the present suit could 
not be heard. 11th February, 1846, Ramkant Sen, appellant. 

The surety of the obligor, sued to recover from his principal, 
the money he had paid to the obligee, but on proof that the 
principal had deposited 866 Rs. to the credit of the obligee, the 
plaintiff got a decree for only 2,136 Rupees, and was told that he 
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might sue whomsoever had received the amount so deposited, 
and accordingly lie instituted an action against the obligor and 
the heirs of the obligee. The lower Courts decreed the case 
against the obligor exclusively. Held in special appeal, that, 
plaintiff could not again sue the appellant upon the same claim. 
That if he had new matter he should have proceeded by review ot 
judgment. Gournath Surmali, appellant, 15th July, 1846. 

A Zemindar claimed four beegahs out of two hundred and fifty 
already declared lakhiraj by the special Commissioner, as such, 
which action was dismissed ; affirmed in appeal, the judgment of 
the special Commissioner being final and conclusive. 2nd Sep¬ 
tember, 1S50, Lai B eh ary, appellant. 

Any revival of a claim formerly dismissed necessarily subjects 
the plaintiff’s action to dismissal under Section 16, Reg. HI. 
1793. 18th April, 1850, Kartichchinnier, appellant. 

The judge in the lower Court, held that the plaintiff’s action 
was inadmissable with reference to a previous decree. Such 
identity not being established, on appeal, case remanded for dis¬ 
posal. 6th March, 1850, Mobaruck Onessa, appellant. 

A suit thrown out under Section 16, Reg. IIL 1793, held in 
appeal not to be identical as between the same parties and subject 
matter and remanded. 21st March, 1853, llajah Rajnarayon 
Hoy, appellant. 

The Plaintiff’s vendor had instituted an action to enhance the 
defendant’s rents. Subsequently a similar action was instituted 
bv the vendee and was dismissed under Section 16, Reg. III. 
1798. 4th September, 1847, Kaseenath Byragee, appellant. 

In special appeal, the interest of the appellant in the estate 
having been conclusively disposed of, the title could not be again 
a subject of consideration and the appellants claiming as privies to 
the same title could not be recognized. 29th June, 1852, Roy 
Prankishon Mitter, appellant. 

The plaintitrs sued to reverse a summary order passed by the 
Sadder Court and to recover four hundred and forty beegahs, and 
which action was disallowed. On appeal referring to Construction 
1129, held, that any order passed in execution ot a decree,inregard 
t > any matter in dispute between the parties to the suit, which may 
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j/e involved in the decision, must he looked upon as a necessary pro¬ 
cess for carrying into effect the original intentions of the Court, 
in respect to a point, in which it may, in fact, be said already to 
have passed a final judgment, and cannot therefore be consider- 


Appeal dismissed, 


ed as constituting a new cause of action. 

Persliad Singh, appellant, 25tli May, 1847. 

In a boundary dispute between the ancestors of the parties, 
the ancestors of the defendant in the present action had stated the 
boundary to be the Seemakhal, and a decree passed accordingly 
on that datum. The present action was instituted to reverse ail 
order of the magistrate under Act XV. 1824. The lower Court 
decreed the case for plaintiff as per original decree of 16th 
September, 1S20—finding the magistrate^ order to be at vari¬ 
ance therewith. The lower appellate Court reversed the same, 
setting aside the plans and reports of the local ameens. In 
special appeal, the award of the lower Court affirmed, that of 
the lower appellate Court reversed. Itamcoomar Chuckerbutty, 
appellant, 9th September, 1S47. 

A bond having been given by the plaintiff after the adjust¬ 
ment of the account between him and his landlord, the landlord 
sued and recovered on the bond. The plaintiff instituted a suit 
for an adjustment of the account. Held in special appeal that the 
two cases were identical and the decision of the lower Courts was 
reversed. 16th June, 1852, llamnath Chuckerbutty, appellant. 

A. obtained against B. a decree for specific performance of an 
agreement. Having sustained damage by reason of the breach 
of the agreement, A. brought an action at law for damages for 
the breach. # B. pleaded the proceedings, by way of equitable 
defence at law, under Section 83 of the 17 & 18 Viet. c. 125, but 
the plea was overruled. B. then fded a bill in equity against A. 
for an injunction to restrain his action : — Held, first, that A., 
having submitted his legal rights to the jurisdiction of a Court 
of equity, was not entitled to proceed at law. Prolkcro v. Phelps f 
2 Jar., N. S., 173 ; 25 L. J., Chanc., 105—L. J.— Digest, Jurist. 

Held, secondly, that the fact of B. having pleaded an equit¬ 
able defence at law, did not preclude him from filing his bill to 
restrain the action.— Id . 

2 n 2 
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Recitals.] —A declaration stated that letters patent had been 
granted to the defendant for improvements in purifying gas, and 
that other letters patent had been granted to the plaintiff for an 
improved mode of manufacturing gas, and that parts of the 
plaintiff’s invention intended to be secured had been claimed in 
the specification; that disputes had arisen between the parties 
as to their rights under the letters patent to the use of oxides of % 
iron for the purpose of purifying gas ; and that to put an end 
to such disputes, the parties covenanted by deed with each other 
for a mutual right of using the patents on the terms of giving 
notice to use the same. Breach, want of notice. Plea, that the 
plaintiff’s patent was not a good and valid patent, in this, that 
it was not new, and the plaintiff was not the true and first 
inventor :—Held, that the intention of the deed was to prevent 
disputes between the parties, and that the defendant was estop¬ 
ped by the deed from denying the validity of the patent, its 
novelty, and that the plaintiff was the true and first inventor. 
Hills v. Laming, 9 Excli. 25 G ; 23 Ij. «T., Ex eh. Digest, Jurist . 

Renewing Application on same Grounds .]—The Court will not 
entertain a second application upon grounds which might and 
ou"ht to have been brought forward upon a former occasion. 
Jeggo v. Young,\1 0. B. 549; 2o L. J., C. P., 17t>. Digest, 
Jurist. 

A testator, in 1823, directed bis trustees to apply such 
part of a moiety of the surplus rents, as they, in their dis¬ 
cretion, should see fit, for the maintenance, &c. of his younger 
children during his widow’s life, and, at her decease, to pay 
them 1,000/. a-piece. Subject thereto, A. B. was absolutely en¬ 
titled to the estate. In a suit for the performance of the trusts, 
the estate was sold, and a fund was set apart to provide for the 
widow’s dower, which was ordered to be charged with the lega¬ 
cies, payable at her death, and A. B. was declared entitled to the 
remaining fund. The widow died in 1854, and no provision 
having been made for the children’s maintenance under the dis¬ 
cretionary direction, a younger child sought to obtain payment 
out of the dower fund, hut the Court held, that whatever his 
rights may he, they had been concluded by the previous orders 
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in this cause. 
Jurist . 


<SL 


Livesleij v. Harding, 21 Beav. 227.— Digest , 


The withdrawal of any part of the stratum to the support of 
which the owner of the adjacent soil or house thereon is entitled, 
is a cause of action, as an injury to the right, although no imme¬ 
diate damage ensues; and no fresh cause of action accrues by 
the occurrence of subsequent damage. Nicklin v. Williams , 23 
L. J., Exch., 335.— Digest , Jurist . 

Therefore, to an action for damage caused by such withdrawal, 
it is a good answer that a prior action has been brought for 
damage consequent upon the wrongful act, and an accord and 
satisfaction agreed to and performed between the parties.— Id. 

An action was brought by the sister of a deceased brother, 
claiming to inherit one half of his estate, against his widow 
seised in dower and which action was dismissed. Twentv-one 
years after which, an action was again instituted maintaining 
that dower had been satisfied out of the proceeds of the estate. 
Held that the subsequent action was barred by Section 16, 
Regulation III. 1793. February 9th, 1820, Sahib Jan Khatoon,' 
plaintiff, appellant. 

After foreclosure, a decree making the sale absolute, passed for 
the mortgagee. Subsequently the mortgagor instituted a suit, 
founded upon an agreement executed by the mortgagee during the 
year of grace, under which he hound himself to restore the estate 
under certain conditions. Held that such action would not lie. 
9th September, 1850, Buddeolzuman, appellant, N. W. P. 

In an appeal, the order of the lower appellate Court was 
reversed and^he case remanded for re-consideration. The lower 
appellate Court, instead of so doing, remanded the case to the 
lower Court and on re-investigation the lower Court came to a 
different decision. On special appeal held, that there were now 
two decisions opposed to each other on one and the same case, 
accordingly the case was again remanded to the lower appellate 
Court to carry out the original orders of remand, 11th September, 
IS 17- Kuran Roy, appellant, idem Tcbihdar Singh, appellant, 
idem Maharajah Muheshur Buckser Singh, appellant. 

In a case of boundary dispute between certain parties, the last 
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order of the Sudder Adawlut was dated 4th December, 1S28, 
which, after confirming the order of the lower Court, added, if the 
respondent considers himself aggrieved, he may bring a regular 
suit: on this, the plaintiff instituted another suit. Held that he 
nas in error to suppose he was authorized to question any points 
already mooted and settled in the previous case. That Construc¬ 
tion 1129, 9th February, 1838, rules, that any order in execution 
of a decree regarding a matter in dispute, between the parties to 
the suit and involved in the decision must be looked upon as a 
necessary process for carrying into effect the original intention 
of the Court passing the decree, and cannot constitute a new 
cause of action, and that as to the present case, the very point in 
issue was decided in 1828, in execution of the decree of 1821. 
The appeal was accordingly dismissed. Budro Rebello, appel¬ 
lants, 25tli November, 1845. 

Ihe plaintiff sued to recover the profits of the estate he had 
purchased, prior to the date of his obtaining possession and sub¬ 
sequently to the date of his purchase, and obtained a decree against 
the farmers in possession. In appeal, the lower appellate Court 
reversed the decision of the lower Court, because it found that 
the real proprietors were the late Maliks, who had re-purchased 
the estate in the name of the plaintiff. In special appeal, held 
that as the farmer had brought a suit in the civil Court to have 
the sale cancelled on those grounds, which action had been dis¬ 
missed, and the plaintiff declared the bona fide purchaser, that 
decision was binding on the judge. Case remanded. Sheikh Fuzl 
Hosein, 18th September, 1847. 

In appeal, by plaintiff, held that in neither of the cases would 
his action lie. By Section 12, Regulation III, 1793, it is provid¬ 
ed that if any suit shall have been instituted by any plaintiff in 
the Court of Dewanny Adawlut of any zillah or city in which it 
may have been cognizable, no other zillah or city Court is to 
entertain a suit for the same cause of action. The Court in 
which the second suit is brought is to dismiss it with costs to be 
paid by the plaintiff. On the face of the proceedings, it is 
patent that the same suit between the same parties, resting pre¬ 
cisely on the same pleas and instituted in February 1845 , dispos- 
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cel of January IS 1G was again brought into Court by appellant 
in 1817, who was liable to a fine, under the above Regulation. 
1‘Jtli March, 1850, Ilurchoron Sookol, appellant. 

Held that on the principle of Section 12, Regulation III. 179-3, 
a second suit cannot be brought in the same zillah where one 
has been already instituted between the same parties on the same 
grounds and" for precisely the same subject-matter. Prosonath 
Roy, appellant, 30th May, 1850. 

In an action, the plaintiff sued an executor of his deceased 
ancestor, to which it was pleaded that this case had been already 
disposed of in the Supreme Court where it was dismissed; that 
the instituting the same case again in the mofussil Courts was 
illegal that the defendant under the decree of the Supreme 
Court, as surviving executrix of the husband, received 1,43,000 
Rs. in Company’s paper, which she cannot be called upon to 
refund by any other Court. Held in appeal, that the decree 
in question was a complete estoppel with regard to the money paid 
under it and as to the title set up as executor, and as the title 
of executrix established under the decree in question cannot be 
bad for one part of the estate and good for another and that 
decree having passed and been executed with the knowledge and 
consent of the plaintiff, and being in fact an indisputable recog¬ 
nition of the sole exeeutrixship of the defendant, such mult 
extend to the whole estate under administration and accordingly 
all claim by plaintiff as executor to that estate, must be rejected. 
Kumul Monee Dibea, appellant, 27th May, 1850. 

To an action for words imputing to the plaintiff in the 
way of his trade, that he was dishonest and a cheat, the 
defendant pleaded judgment recovered in a former action. Upon 
the trial of the issue upon tml tiel record, the record shewed that 
the former action had been brought for calling the plaintiff a 
thief simply, and not in the way of his trade : — Held, no bar, 
Wadsworth? . Bentley , 1 B. C. C. 203; 23 L. J., Q. B., 8^ 
Crompton. Digest, Jurist. 

In Beg. v. Green (£ Jur., N. S., part. 1, p. 1146) the prisoner 
was indicted for larceny of the goods of R. B.; it appearing 
however, in evidence that J. B., and not R. B., was the owner of 
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the goods, the indictment was not amended, but an acquittal 
was directed. She was then charged upon another indictment, 
in which the goods were laid as the property of J. B.:—Held, 
that a plea of autrefois acquit to this second indictment could 
not he sustained.— Digest, Jurist. 

The reader on the subject of these maxims may advantage¬ 
ously consult Best’s Principles, Chapter IX. Section 592 et infra : 
Section 595 ; judgments null and void in respect of the matter 
contained in them. 1. By uncertainty, as where the amount due 
was decreed, without stating what it was. 2. When performance 
was impossible because, lex noncogitad impossibilia. 3. When it 
decrees any thing contrary to law, or the doing of an act prohi¬ 
bited by law is decreed. 4. When a decree is self-contradictory. 
5. When it pronounce on what is not in demand. Judex non reddit 
plus, quam quod petens requirit. Similarly of awards, they must be 
certain—consistent, possible, and legal in their directions. .Again, 
as to resjudicata Section 596. Inspiciendum est an idem corpus 
est, quantitas eadem ; idem jus; et an eadem causa petendi, et 
eadem conditio personarum : quia nisi omnia concurrunt alia res 
est. “ It must be ascertained, whether the subject matter, the 
quantity and the equities are identical; whether the cause of 
action is precisely similar; whether the position of the parties 
corresponds, for without agreement in all these points, it is a 
different matter.” Section 597, judgments ad rem, are conclu¬ 
sive. They are thus defined “ adjudications pronounced upon, 
some particular subject-matter, by a tribunal having competent, 
authority for that purpose.” Which the law 7 , from motives of 
policy and general convenience, has invested with a conclusive 
effect against all the world. Section 599, judgments may be 
impeached for fraud “although it is not permitted to show that 
the Court was mistaken, it may be shown that it was misled. 
Fraud is an extrinsic collateral act which vitiates the most solemn 
proceedings of a Court of Justice.”—Vide also Broome’s Legal 
Maxims, a sound and excellent work, which cannot be too strong¬ 
ly recommended as a standard authority, p. 2-41, et infra as to a 
new trial, the general rule is stated to be, that where the proprie¬ 
ty the verdict (judgment with us) is not impeached as against 


Law 01 Evidence, though there be material evidence for the 
losing party which was not adduced at the trial, a new trial 
will not be granted, unless that evidence was subsequently dis¬ 
covered and the verdict was obtained by fraud and surprise. Mis¬ 
take in practice and inadvertence are no grounds for a new trial. 
Broome s Legal Maxims, p. 2-14. One criterion for trying whe¬ 
ther the matter or cause of action is the same as in a former 
suit, is, to enquire whether the same evidence would sustain 
both actions. Phillips’ Law of Evidence, p. 19, Vol. II. 

A privy in blood is an heir, and may plead a judgment re- 

coveiul by his ancestor and is bound by a decree against his 
ancestor. 

A privy in law are those coming in by act of law. An exe¬ 
cutor or administrator is a privy to his testator or intestate and 
is bound by judgments recovered against the testator or intes¬ 
tate—vide Phillips, p. 12 , Chapter I. for other instances. 

A privy in estate is, where there is a mutual or successive 
relationship as to rights, See. as i.i the case of joint tenants— 
donor and donee, lessor and lessee, &c. idem. 

The plaintiff sued to enhance rent to which defendants pleaded 
prescriptive occupancy, under a moeurrurree sunnud, anterior to 
the decennial settlement, but which sunnud was not forthcoming 
but which was recited in a decree of the civil Court of 179 T 
and accordingly the lower Court, finding that the moeurrurree had 
existed twelve years prior to the decennial settlement, dismissed 
the suit. In appeal, it was urged that any previous decrees 
between the defendant and his former Zemindars, would not bind 
the auction-purchaser but that the claim must be tried upon its 
own merits. Held that although ordinarily decrees between the 
respondent and the former Zemindars would not bind the auction- 
puichaseis, still they were evidence of the nature of the tenure 
as recited in them—neither is the plea of fraud or collusion in 
lespect to the former decrees put forward; defendants sufficient¬ 
ly show their inability to produce the original grant which is 
noAV divided into thirty different coparcenaries, and the Court 
must presume that the judgments and decisions of the Courts in 
the former cases were all rightly conducted and that in those 
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case*, the deeds had been duly established and under this view us 
to the evidence afforded of the existence of the mocurrurree tenure, 
l 0 na- prior to the decennial settlement, it is exempted from the 
operation of Regulation VIII. 1793, and the orders of the lower 
Court must he affirmed. 33rd July, 1856, Hamath Roy, ap- 


pellant. # . 

Judgment recovered, though without satisfaction, against one, 

in an action for a conversion of goods by wrongfully selling, is a 
bar to an action for money had and received against another, for 
the proceeds of the same sale, whether he be a party to the con¬ 
version or a stranger. Buckland v. Johnson, 18 Jur. 775 ; 22 L. 
J., C. P., 204.— Digest, Jurist. 

A judgment obtained in a country Court is final and complete 
and is a bar to an action for the original construction on which 
it is founded in any other court. Austen v. Mills, 9 Exch. 288; 
18 Jur. 16j 23 L. J., Exch., 40.— Digest, Jurist. 

Dulness of intellect, coupled with the physical defects of deaf¬ 
ness and dumbness, does not alone suffice to render a person 
incompetent to contract marriage, Harrod v. Harrod, 18 Jur. 


853—V. C.W. 

The presumption of the Court is always in favour of sanity, and 
of the validity of a marriage ; therefore an inability in general 
to understand others, especially strangers, and occasional or not 
infrequent inability to appreciate simple arithmetical calculations, 
held quite insufficient to shew incapacity to enter into the mar¬ 
riage contract; and the Court refused to direct an issue to take 
the opinion of a jury upon the marriage. Id. 

It is a strong ground against the character of a defence impeae - 
ing the marriage, that it is first set up after an interval of 
thirty years, during which the defendants compromised a suit 
in which the husband and wife were plaintiffs, and o herwise 
recognised the marriage as legal and sufficient.—/' ■ 

From the Jurist, July 18th, 1857, some remarks on the 
Scotch verdict, not proven, are given. It has been commonly 
supposed that this verdict leaves further proceedings open 
against the prisoner, and that he could not set up the plea autre 
fob acquit, but this is clearly erroneous—the verdict being 


tantamount to the verdict not guilty of the English Courts, 
vide the case Madeleine Smith, pp. 286 to 290, Jurist. 

Some discussion has taken place in our journals upon the dif¬ 
ference, if any, between the verdict of “ not guilty” and “ not 
proven,” especially with reference to the important point whe¬ 
ther on “ not proven” the accused can be subjected to a second 
trial. Baron Hume (Com. Cr. Law, b. 2, c. 16, p. 44-0) gives 
the history of the practice of returning verdicts of cc not pro¬ 
ven,” whence it clearly appears that originally it was merely the 
jury’s way of saying not guilty , “ as it was thought more suitable 
for them to employ the terms ' proven’ and ‘ not proven,’ as 
clearly referable to their own peculiar department, than those of 
guilty and f not guilty/ which might cover a complex and 
more enlarged view of the case, and thus encroach on the func¬ 
tions of the Court. In later times our juries,” he says, "have 
freely made use of the one or the other of those phrases, as they 
have judged more suitable to the case in hand. Not uncommon¬ 
ly the phrase f not proven’ has been employed to mark a defici¬ 
ency only of lawful evidence to convict the panel, and that of 
not guilty to convey the jury s opinion of his innocence.” 


And Alison & Bell say that "not proven” imports, that in the 
opinion of the jury there is a deficiency of evidence to convict. 

But this leaves the question open whether the verdict of “ not 
proven” is a bar to any future prosecution for the same offence. 
It undoubtedly appears to follow, from the view of Baron Hume 
that it is so, as also from the general principle of Scotch law, 
that no one can be tried again who has " tholed an assize,” which 


means, been in jeopardy of life. But one has to collect this 
inferentially; and it is not stated, as one would expect it to be, 
clearly and explicitly. Baron Hume speaks in several places of 
a veidict of " not proven” as a verdict of “ not guilty,” (p. 459) ; 


proven’ 


as sindy it is, in substance; for what have the jury to do with 
anything but legal proof? So he speaks of only two sentences 


-of absolution 


or condemnation; and in the present case the 


Court pronounced the former judgment, (as, of course, there 
could be no other, unless the verdict was " guilty”), and ordered 
the panel to be “ assoilzied.” 
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Volenti nou fit injuria.—No actionable injury arises in a transaction to which 
the plaintiff was an assenting party. 

Consensus tollit errorem.—Assent cures error. 

Non videtur consentire, si quis ex pr£e3cripto minantis aliquod immutavit.— 
Free agency is incompatible with duress. 

Confirmatio omnes supplet defectus licet id quod actum est ab initio non 

valuit._Existing defects are cured by confirmation, even though the transaction 

wa 3 void ab initio. 

Omnis ratihabitio retrotraliitur et, mandato priori sequiparatur. A subsequent 
consent and an original assent, are equivalent terms. 

Qui tacet consentit.—Silence is presumptive of consent. 

Qui non prohibet quod prohibero potest assentiro videtur.—The absence of 
prohibition is presumptive of assent. 

Quod approbo non reprobo.—He who approbates does not reprobate. 

Nil consensui tam contrarium eBt quam vis atque inetus— Duress aud appre¬ 
hension are incompatible with free agency. 

Petitions from the parties to a suit praying for and consenting 
to arbitration are binding on them and are equivalent to arbitra¬ 
tion bonds required by law. The consent of a party thus given 
and bis own acts, in going to trial before the arbitrators, pre¬ 
clude him from afterwards pleading any deviation from the 
strict letter of the law against the award of the arbitrators. 
20th September, 185b, Grudyal Singh, appellant. 

One out of four arbitrators, having withdrawn, the plaintilf 
made no objection to the disposal of the case, by the other re¬ 
maining arbitrators. The objection on this head raised on ap¬ 
peal, disallowed. 26th July, 18.54, Goeolehunder, appellant. 

In an appeal by two appellants, one of them withdrew by a 
petition admitting the justice of the plaintiff’s claim. The lower 
appellate Court however rejected the petition and absolved both 
the appellants from the decree of the lower Court. Held that 
the lower appellate Court should have satisfied itself by au en¬ 
quiry as to the genuineness of the petition in question and 
not to have acted, on a mere suspicion. Remand accordingly. 6th 
April, 1850, Itamdlnin Putnaik, appellant. 

A Zemindar let his estate in lease to a party, for a term of 
years and after a default for rent, instituted an action to recover 
the arrears due by his defaulting tenant for ten and a half years. 
The tenant pleaded, that be had been deceived as the gross 
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assets of the estate, and held a counter agreement from his lessor 
to make good by abatement any deficient sum. Judgment be¬ 
low for plaintiff. Held in special appeal, that the defence set 
up was wholly inadmissible—that on discovery of the alleged 
deficiency, the lessee should have thrown up his lease, declaring 
the cause and not have gone on quietly for more than ten years, 
without any payment of rent whatever. 23rd March, 1846, 
Bunseeram, appellant. 

The plaintiffs sued to set aside the sale of their estate, and 
to recover possession with mesne profits. The defendants plead¬ 
ed that the suit could not lie, with reference to Clause 1, Sec¬ 
tion 27, Regulation XI. 1822, inasmuch as no person shall be 
entitled to contest the validity of a sale after having received 
any portion of the purchase-money, nor shall any portion of the 
sale proceeds be liable for the debts of the late proprietor, whilst 
the validity of the sale may be under contest. Three of the 
plaintiffs had petitioned for the appropriation of the sale pro¬ 
ceeds in satisfaction of their respective debts. The lower Court 
with reference to the above law, dismissed the plaintiffs action. 
Affirmed on appeal. 3rd August, 1846, Dya Majee Dibea, ap¬ 
pellant. 

One of several proprietors attested the bill of sale executed 
by him, in order to prevent any claim of his having retained 
any proprietary estate therein, thereby signifying his perfect con- 

sent and acquiescence in the transfer made by them_held that- 

having signed the bill of sale as a witness, was an acquiescence 
therein. Sheikh Suhhooddeen, appellant, 26th February, 1857. 

When a party by deed agreed on a payment of a less sum 
upon a certain date, that this would be received in full satisfac¬ 
tion, and default was made, but interest was received on the 
lesser sum for four years—held that there was no discharge from 
the payment of the gross amount of debt.— Digest , Jurist. 

D. was indebted to C. in 69,000£. By deed between D., C., 
and S. a surety, C. covenanted that if D. or S. should pay him 
38>000J. on a day named, he would accept it in full satisfaction 
of the whole debt. D. covenanted to pay it on the day, and D 
and S. covenanted to pay interest on it to the day and after- 
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wards. Default was made in payment, but interest was, for 
four years afterwards, received by C. on the 38,000/.Held, 
that D. was liable for the whole debt of GO,000/., and was en¬ 
titled to no equitable relief against the default in payment on 
the day fixed. Ford v. Chesterfield (Farl ), 19 Beav. 428.— Id. 

A company was incorporated for the purposes of trading, by 
charter, which directed that the business should be carried on 
according to a deed of settlement. By the deed of settlement 
the directors were to manage the affairs of the company, and 
all contracts above the value of 50/. were to be signed by three 
directors, or sealed with the seal of the company. The chair¬ 
man of the company made a parol contract with the plaintiff 
above the value of 50/., but within the scope of the company’s 
business, and entered it in the minute-book. The plaintiff did 
work under it, and received payments, which were passed in the 
accounts of the company :—Held, first, that the company was 
bound by the contract, though not under seal. Reuter v. Elec¬ 
tric Telegraph Company , 6 El. & Bl. 346 ; 2 Jur, N. S., 1245. 

Held, secondly, that they had ratified it, and therefore were 
liable upon it, though not signed by three directors.— Id. 

A decree in an administration suit directed a contract for the 
sale of a particular house to be completed, but contained no 
directions as to the investment or otherwise of the purchase- 
money. The administratrix, with the knowledge of the solici¬ 
tor of the testator, and of other persons interested under his 
will, paid the purchase-money for the house, and other monies, 
into a private bank. The bank failed, and the monies were 
lost:—Held, that the administratrix was not liable for the 
monies so lost. Wilks v. Groom , 2 Jur., N. S., 681; 25 L. J. 
Chanc., 724.— Digest , Jurist . 

OE ESTOPPEL. 

By Conduct and Act of Par ties .] —Where a cause was referred 
to an officer of the court under the compulsory powers of the 
17 & 18 Viet. c. 125, and the award was not made within three 
months, and the time was not enlarged by the court or a judge, 
or ], v the written consent of the parties, as required by section 15, 
but they continued to attend before the arbitrator after the 
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liration of the three months without objection:—Held, that 
the party against whom judgment had been signed upon the 
award was estopped from alleging that there had been no writ¬ 
ten consent to the enlargement. Tyennan v. Smith, 2 J ur . 
N. S., 860 ; 25 L. J., Q. B., 359.— Digest, Jurist. 

So of a payment to Agents on behalf of Principals .]—If a credi¬ 
tor employs ah agent to receive money of a debtor, and the 
agent instead of receiving money writes off a debt due from 
himself to the debtor, the latter is not thereby discharged. 
Underwood v. Nicholls, 17 C. B. 239; 25 L. J., C. P., 79 .—Digest, 
Jurist. 

Therefore, where C., who was employed by the plaintiff to 
receive payment of a debt from the defendant, accepted as pay¬ 
ment a cheque of his own, which the defendant had previously 
cashed for his accommodation,—Held, that as the plaintiff had 
not ratified C.’s act, the defendant was not discharged._ Id. 

Circumstances under which it was held that an action brought 
to stop the proceedings on an arbitration could not be sustained, 
the objections to the conduct of the arbiter having been waived 
in course of the proceedings before him. Drew v. Deburn 2 
Macq. II. L. Cas. 1.— Digest, Jurist. 

In 1845 a scheme for making a railway was projected, and 
the plaintiff took shares, on which he paid the deposit. In 1846 
it was ascertained that the undertaking could not be proceeded 
with, and a public meeting of the shareholders was held at 
which the majority present resolved that the affairs of the com¬ 
pany should be wound up, and the balance in hand returned to 
the shareholders, many of whom shortly afterwards received the 
dividend and signed a release; but the plaintiff, though he 
refused to receive the dividend, made no objection to any of the 
proceedings. In 1849, the plaintiff filed a bill against the 
managing committee and M., one of the shareholders, who had 
received the dividend, for an account, and also that two sums of 
the company’s funds, which the committee had expended in 
buying up shares, might be declared fraudulent, and be decreed 
to be repaidHeld, that the plaintiff, who, after three years' 
acquiescence, sought a general account, without any evidence of 
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fraud or mistake, after an account regularly stated by the direc¬ 
tors of the company, and approved at a public general meeting 
convened on due notice, followed by payment to the majority of 
the shareholders who approved the account, was not entitled to 
relief; and the bill was dismissed, with costs. Ship art v. Arroiv- 
smith, 2 Jur., N. S., 153; 25 L. J., Chanc., 153—V. C. S.— Id. 

A document was made an exhibit in the cause, but not pro¬ 
duced at the hearing. The signature to it and the contents of 
it were admitted by the answer:—Held, that it need not be 
produced at the hearing. M'Gowan v. Smith, 26 L. J., Chanc., 
8—V. C. K.— Digest, Jurist. 

There can be no ratification of an invalid transaction where 
the person performing the supposed act of ratification has been 
kept, by the conduct of the party in whose favour it is made, 
unaware of the invalidity of the first transaction, and has not, 
at the time of the supposed ratification, the means of forming an 
independent judgment. Savery v. King, 5 H. L. Cas. 627.— Id. 

A cause was tried without a jury before a commissioner of nisi 
prius, not a judge of the superior courts. The parties consented, 
and the judge, in open court, sanctioned this course ; but there 
was neither a judge’s grder nor a consent in writing. The un¬ 
successful party having moved for a new trial:—Held, that the 
commissioner having general jurisdiction to try, the parties 
were precluded by their conduct from questioning the verdict 
on account of the absence of these preliminaries. Andrews v. 
Elliot, 5 El. & Bl. 502 ; 2 Jur., N. S., 663 ; 25 L. J., Q. B., 359- 

How far an executor may become liable, under an admission 
of assets, may be seen in the case 

Of Parry v. Huddleton.— July 8th, 1854. 

Legacy — Interest. 

Payment by Executor of Interest on Legacy primd facie Admission 

of Assets. 

In this case a legacy of 300/. had been left to Mrs. Parry, the 
plaintiff, by the testator, who died in 1844. The defendant, 
the executor, paid interest on the legacy from 1845 to 1850, 
'iinu* which time no interest had been paid; and being recently 
applied to for payment of the legacy and arrears of interest, he 
declined so to do, on the ground of deficiency of assets. 
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Rasc/ij for the plaintiff, argued that the payment of interest 
would operate as an admission of assets and assent by the execu • 
tor to the legacy. 

Selwj/n, contra, insisted that this alone would not do. 

Sir W. P. Wood, V. C.—I think there are authorities which, 
shew that payment of interest, unexplained at the time or in the 
cause, will amount prima facie to an admission of assets by the 
executor. The rule is, at all events, that it throws upon him 
the onus of explaining it; and if the defendant wishes for an 
inquiry, he shall have it; if not, there must be an order for 
payment to the plaintiff, with costs, in a month. 

The defendant declined the inquiry, and the order was made 
accordingly. 

A., being indebted to B. to a large amount, executed a volun¬ 
tary assignment of part of his estate to his sons, which was 
prepared with the concurrence and under the directions of B. A. 
died shortly afterwards, having appointed B. one of his execu¬ 
tors. B. acted for seven years, and never took any steps to 
impeach the deed, which, if valid, left A/s estate insolvent:— 
Held, that as B. had assented to and concurred in the execution 
of the deed by A., neither he nor any person claiming under 
him could be heard to say that it was fraudulent, under the 
13 Eliz. c. 5, there being no evidence of ignorance or mistake 
on the part of B. Oliver v. King, 2 Jar., N. S., 31 2 ; 25 L. J., 
Chanc. 427—L. J.—Digest, Jurist . 

Money paid, when recoverable .]—An insolvent debtor who was 
remanded under the 85th section of the 1 & 2 Viet. c. 110, 
having been arrested by the creditor, at whose suit he was 
remanded, in order to obtain his discharge, signed a consent to 
a judge's order, for payment of a sum down, and the remainder 
of the debt by instalments. He paid that sum at the time he 
signed the consent, and was discharged :—Held, that although 
the security was invalid, he could not recover back the money 
so paid, since it was paid voluntarily and with knowledge of the 
facts. Finer v. Hawkins, 9 Exch. 266 ; 23 L. J., Exch., 38. 
—Digest, Jurist. 

The solicitor of a mortgagee, at a meeting to execute the 
2 p 
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mortgage deeds, by directing the solicitor of the mortgagor, to 
draw cheques, on account of the money to be advanced, for the 
payment of divers bills of costs, owing to him, across which he 
required the mortgagee to sign her name at the back, at once 
withdraws his protection, and subjects the client and mortgagee 
to constraint and undue influence, amounting to pressure, which, 
notwithstanding payment, will render the bills liable to taxation. 
Abbott , In re, 23 L. J., Chanc., 955—R. Digest , Jurist . 

[Coram Cocicburn, C. J., Coleridge, Wigutman, Cresswell, 
Erle, Williams, Crompton, and Crowder, JJ.] 
Rackham v . Marriott.— Mag 12.— Jurist Reports . 

Statute of Limitations—Achioioledgment in writing . 

The plaintiff having written a letter to the defendant, calling 
the attention of the latter, to a claim which he had against him, 
received an answer to the following effect :— cc Your note of the 
20th I received on Monday, having been out of town for a. few 
days, or I should have replied to it before. I beg to say that I 
do not wish to avail myself of the Statute of Limitations, to 
refuse the payment of the debt, alluded to in your note, but I 
have not the means of settling it, and must crave a continuance 
of your indulgence. My situation as a salaried clerk does not 
afford me the means of laying by a shilling; but in the course 
of time, if I continue in my present employment, I may reap 
the benefit of my services in an augmentation of my salary; 
that may enable me to propose some satisfactory arrangement to 
you, I am much obliged to you for your forbearance, and I am 
sorrv it is not in my power to correspond to your kindness, 
but 1 would rather tell you the truth than deceive you by false 
promises —Held, (affirming the judgment of the Court below), 
that this was not an acknowledgment sufficient to bar the Sta¬ 
tute of Limitations, 

Ratification after Age .]—The defendant having, whilst an in¬ 
fant, accepted a bill of exchange, was applied to after he became of 
age on behalf of the holder, and then wrote to him as follows : 
“ Your brother tells me you are very uneasy about the 500/. bill 
drawn by Mr. P. on me. Pray make yourself easy about it, as 
I will take care it is paid, and Sir Henry P. comes to England 
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in June —Held, per Parke and Alders oil, BB., that this was 
not a ratification to take the case out of the 9 Geo. 4, c. 14, but 
per Platt and Martin, BB., that it was a ratification. Maw son 
v. Blane , 23 L. J., Exch., 343.— Digest, Jurist . 

Payment into Court — Effect as an Admission .]—A plea of pay¬ 
ment into court, has a different effect, when pleaded to a count 
in trover and to a count for money had and received. Goldy v. 
Goldy, 26 L. J., Exch., 29.— Digest , Jurist . 

In the former case, it admits any evidence admissible under 
not guilty, to reduce the damages. In the latter case, it admits 
of no evidence which, admitting a debt for a certain cause, goes 
to reduce its amount by proof of payment or set-off._ Id. 

Therefore, in trover and for money had and received, brought 
by an administratrix against a party who, by mistake, had acted 
as executor de son tort. Held that, under a plea of payment 
into court to the whole declaration, the defendant could not 
prove in reduction of the amount recoverable under the common 
count payments made by the defendant, and which the plaintiff 
would have been bound to make in the course of rightful admin¬ 
istration.— Id. 

Where, rent being in arrear, the landlord takes goods of 
tenant as a distress, and claims more than the amount of such 
arrears; and the tenant, in order to regain possession of the 
goods, pays the amount demanded, he cannot afterwards main¬ 
tain an action to recover back the money so paid by him in 
excess of the amount really due. Glynn v. Thomas (in error), 
11 Exch. 870 ; 2 Jur., N. S., 378; 25 L. J., Exch., 125— 
Exch. Cham. S. P., French v. Phillips (in error), 2 Jur., N. S., 

] 169—Exch. Cham— Digest , Jurist. 

In order to render the detention of the goods in such a case 
unlawful, the tenant must tender the rent really due.— Id. 

Qiuere, whether money overpaid in case of an overcharge by 
a railway company can be recovered back as money received to 
the use of the party paying? On this point, Cranworth, C., 
and Lord St. Leonards differ. Finnie v. Glasgow and South 
Western Railway Company, 2 Macq. II. L. Ca.177, — Digest, Jurist. 

To Recover Money Paid under Compulsion of Law or Duress of 
2 r 2 
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Goods .']—Upon the plaintiffs claiming as joint-tenants of four 
separate copyhold tenements, to be admitted by one admission, 
the steward refused to admit, unless four admittance fines, four 
sets of steward’s fees, and four stamps were paid. The plaintiffs 
then claimed to be admitted by two separate admissions—one, 
to two tenements formerly Delabere’s, the other, to two tene¬ 
ments formerly Edwards’s—but insisting on the right to a 
single admission. In order to avoid a forfeiture, one of the 
plaintiffs was admitted, on behalf of himself and his joint-tenant, 
by four admissions. On the bill of fees being presented, the 
solicitor for the plaintiffs said, “ I protest against them,” but 
paid them, delivering a written protest, which extended only to 
a claim to be admitted by two admissions :—Held, that the 
steward having no right to a separate fee, upon the admission 
of each joint-tenant, the plaintiffs were entitled to recover the 
excess, in an action for money had and received, as money paid 
under compulsion. Treherne v. Gardner , 5 El. & Bl. 913; 2 
Jur., N. S., 394; 25 L. J., Q. B., 201.— Digest , Jurist . 

The appellant objected, that the judge decided against him, 
because the notice in foreclosure was not personally served, 
whereas the mortgagor must have had notice, inasmuch as he 
deposited the mortgage money and was a consenting party. Case 
remanded. Rampershad appellant, 19th July, 1854. 

A party on obtaining his majority associated himself with the 
other members of a banking firm in partnership, denied that 
he was liable for the amount of a note of hand given by the 
firm during his minority. This objection was disallowed be¬ 
cause, when he came of age, he had deliberately associated him¬ 
self with all the responsibilities of the partnership. 9th June 
1853, Personocoomar Rural, appellant. 

An agent applied to a bankrupt company, on several occasions, 
to discount bills drawn by his principal, and at the commence¬ 
ment of these transactions, informed the company, who the 
drawer and acceptors were, and inquired, whether the company 
'vould discount the bill, without requiring the agent to indorse it. 
41 -y agreed to do so in this and other instances; but upon 

J 1 of the bills, required and obtained the agent’s indorsement. 
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The acceptances turned out to have been forged by the principal, 
of which fact the agent was wholly ignorant. On the agent 
becoming bankrupt, and there being nothing to shew that he 
had not handed over the proceeds of the bills to the principal, or 
that those proceeds were in sucli a position that they could be 
recalled:—Held, that the company could not prove upon the 
bills which the agent had not indorsed. Bird Ex parte, 4 De G. 
& S. 273; 15 Jur. 894; 20 L. J f , Bank., 16.— Digest , Jurist. 

Liability of Master for Injuries to Servant .]—The plaintiff, 
who was in the employment of the defendants, a railway com¬ 
pany, his duty being to attach the carriages of luggage trains to 
the locomotive engine, was thrown under the carriages, and 
severely injured. There was evidence that the company’s staff 
for the performance of this work was not sufficient, but the 
laintiff had been employed in this particular service for several 
months (prior to the accident, and had not made any complaint 
the subject to the company Held, that the company was 
not liable. S/cipp v. Eastern Counties Railway Company , 9 Exch. 
903 .“3 L. j., Exch., 23 .-Digest, Jurist. 

Under such circumstances it is not a question for the jury 
whether the number of servants employed by the company is 

sufficient for the performance of the wo j~ I(L 

A mortgagor who voluntarily subjected himself to the juris¬ 
diction oAhe Supreme Court, wherein a decree of foreclosure 
passed against him, such foreclosure, although contrary to Act 
\V1I IS06, upheld by the Sudder Court, because the mortga¬ 
gor had voluntarily subjected himself to the jurisdiction. Sep¬ 
tember 19th, 1821, Zumeeroodeen, appellant. 

In 1794, an Act authorised the making of a public canal 
through lands of which A. was the owner and B. his lessee, 
and upon payment of the compensation, the land was to vest in 
the company. An arrangement was made in respect ot com¬ 
pensation with B., but not with A. The canal was made “ with 
the full consent and approbation of and in accordance with the 


wishes of A.,” whose name was mentioned in the Act, and it 
was enjoyed until the expiration of the lease in 1844. The 
representatives of A. then recovered at law the land taken for 
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the canal:—Held, in equity, that A., having thus sanctioned the 
formation of the caual, was not entitled to retake possession, but 
only to a fair compensation, to be determined by the agricultu¬ 
ral value of the land taken, as calculated in 1844, and not in 
1794. Held, secondly, that persons who had bought A/s pro¬ 
perty, with notice into the conditions of sale as to the canal, 
were equally bound by the same equity. Held, thirdly, that this 
Court might itself determine the amount of compensation. 
Beaufort (Duke of) v. Patrick , 17 Beav. 60; 17 Jur. 682; 22 
L. J., Chanc., 489.— Digest , Jurist . 

The defendants, being at the time prisoners, for default of 
Revenue, the plaintiff, at midnight, caused them to execute a 
compulsory deed of sale, and instituted an action, to compel the 
vendors to join him in registering the succession, which action 
and appeal were alike dismissed. Mullick Alnned Khan, ap¬ 
pellant, June 11th, 1822. 

The plaintiff sued, to recover salary at 700 Rs, per mensem 
for the period of five years, two months and twenty-four days, 
under an agreement, retaining him as agent, for two years, seven 
months and ten days, he having subsequently conducted their 
agency until date of dismissal. Held below, that the action 
was bad for failure of proof of re-appointment on the expiration 
of the original agreement, upon like terms. Held in appeal, 
that it was always optional to defendants, to dismiss the plaintiff, 
on the expiration of the original agreement; that, from the docu¬ 
ments filed, the genuineness of which was not contested, it appear¬ 
ed that plaintiff still continued their agent in the management 
of their affairs—there is, therefore, no reason to doubt that he is 
entitled to remuneration, on the terms fixed by the written en¬ 
gagements of defendants. It is further to be observed, that the 
continued payments, made by the defendants, after the expiration 
of the two years stipulated in the agreement, is strong presump¬ 
tive evidence, that both parties, considered the engagement to 
stand good, notwithstanding the expiration of the original 
period. 26th August, 1846, Alexander Imlack, appellant. 

In an action on a bond, the plaintiff, obligee, declared to re¬ 
cover from three obligors, one of whom admitted the bond and 
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the remaining two pleaded satisfaction. In the lower Courts 
the plaintiffs action was dismissed as against all three of them, 
and in special appeal a decree passed as against the obligor con¬ 
fessing judgment. Purusram, appellant, 3rd March, 1852. 

A decree passed for plaintiff, which was principally based upon 
his examination on oath, prior to Act XIX. 1S53, to which the 
defendant was not a consenting party—the judgment of the 
lower Courts was reversed on special appeal. 

In an action upon a bond, judgment passed for plaintiff, as 
against both obligors, one of whom only appealed to reverse the 
judgment of the lower Court, when the decree was set aside as 
against both the obligors, appellant and non-appellant. In 
special appeal, the judgment of the lower Court was set aside 
only in favour of the appellant obligor. 13th January, 1850, 

-—A. 

An action, in which one party confessed judgment, was never¬ 
theless dismissed as against all the defendants. In appeal the 
decree of the lower Court reversed and judgment entered for 
plaintiff as against the defendant confessing judgment, the Sud- 
der Court ruling that if such judgment was collusive, such party 
would properly bear the penalty of his own fraud.-B. 

In an appeal by one of many plaintiffs to set aside an order 
of nonsuit, held that the decree of the lower appellate Court 
nonsuiting the ease would be reversed only | n favour of the 
appellant and without benefit to the non-appellants. 

Note .—The ease A. must be considered an exception to the 
well known maxim “ falsum inuno falsum in omnibus.” In this 
ease, the bond was set aside as had and to give the obligee, a 
benefit, under an instrument judicially pronounced to have been 
spurious, seems of questionable equity. " Lex plus laudatur 
quando ratione probatur.” 

In -B. the maxims at variance with this decision in addition to 
the above, appear to he, fraus omnia vitiat et corrumpit. Collusion 
on part of the plaintiff with one of the defendants, proves fraud 
on his part and “ Dolus circuital non purgatur” and “ quod ab 
initio non valet, in tractu temp oris non convalescit.” The plain¬ 
tiff should preferably he east in damages under Section 10, ]I e , r 
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XXIII. 1814, ov lined under Section 12, Reg. III. 1793, with 
penal costs—vide too 28th November, 1856, p. 911, because a 
decree against a fellow-conspirator, will probably never be put in 
force against him and the law recpiires that these people, who make 
our Courts means of oppression, should be invariably punished. 
Be this as it may, the above cases are instances of the maxim 
“volenti not lit injuria,” but the ends of justice would be better 
served probably, by the disposal of similar cases with reference to 
the other maxims cited and the 40tli Section Reg. XXIII. 1814, 
and the law Reg. III. 1793, Section 12, makes it imperative for 
judges to fine fraudulent and vexatious plaintiffs. 

The Government bought the Zemindaree ofMidnapore for one 
rupee and let it to the Messrs. Watsons for 1,20,000 Rs. rent per 
annum for a term of twenty years. The Bengal Government con¬ 
sidered the sale illegal and directed its restoration to the owners, 
without disturbance of the tenures, Mr. Watson's lease to be set 
aside on equitable arrangements; finally in 1810 the matter was 
settled by agreement between the Zemindars, the Government, 
and Mr. Watson. The Government resigned the estate—the 
Zemindars paid up the Revenue. Mr. Watson to resign his 
lease, with the exception of the tract known as the jungle mehal, 
at an ascertained rent. An action was brought by the holder of 
an Istumraree pottali, to recover possession of lands, from which he 
had been ejected by Messrs. Watsons, who pleaded possession 
under the Government lease of 1838, under which they were 
“ utuntur jure auctoris” holding under the auction-purchaser 
and as such, authorized to annul all contracts, the sale not having 
been set aside, and that whatever arrangements Government 
might make, it would not enter into arrangements adverse to 
his rights. In the lower Court, judgment passed for defendant 
and question arose in appeal as to, with reference to the peculiar 
position of the parties under the agreement of 22nd July, 1840, 
whether it was competent to any of them to exercise the 
powers of auction-purchasers. Held that the parties to avoid 
expense of litigation, met to adjust the matter; that such 
:m adjustment could not affect the right of absent parties; 
that, under-tenures are voided by a sale for arrears of revenue. 
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but revive on reversal of it; that the zemindars and the Govern¬ 
ment declared the sale illegal—the lessee by implication 
admitted the same and surrendered his lease; that such an ad¬ 
justment was equivalent,and co-extensive with a decree of Court 
as regard the under-tenures and their protection. Such an ad¬ 
justment is net a re-conveyance by a fresh sale; but an abandon¬ 
ment of the auction-purchaser’s title, and consequently an aban¬ 
donment of his rights and privileges under it. Accordingly the 
Court found lor plaintiff in reversal of the decree of the lower 
Court. An application was preferred for review of judgment, 
inter alia, as to the admission of the illegality of the sale by the 
lessees, Messrs. Watsons. Held that the Messrs. Watsons signed 
the deed of settlement—under which, all under-tenures were to 
be protected, with the exception of that portion of the jungle 
mehals let to Messrs. Watsons, who resigned their lease to the 
rest of the estate; the Government sacrificing the tenure in the 
jungle mehals, the lease of which was continued to Messrs. Wat¬ 
sons at 10,802 and on which they entered into engagements 
with the Zemindars. Had they wished it, instead of entering 
into the absolute agreement, they might have contested the 
validity of the sale. They became parties to an arrangement, 
which proceeded on the assumption that the sale was illegal, 
under such circumstances the purchaser had no power to enter 
into any negotiation with the Messis. Matsons to the detriment 
of the plaintiif, who was no party to the deed of settlement, (res 
inter alios acta alteri noceri non debet). The course pursued by 
Government was as recorded in the judgment of the 11th January, 
« declaring in regard to one part of the estate that the sale was 
illeo-al and the under-tenures could not be voided, and acting in 
regard to another part, as if the sale were legal and that the 
under-tenures could he voided, at the pleasure of the purchaser, 
who admitted the sale was illegal and was making a surrender 
of the purchase, rather than incur the expense of a lawsuit, 
which might be instituted by the ex-proprietors, for the purpose 
of setting it aside. It cannot be supposed that the Messrs 
Watsons with their long and extensive connections, were i<>'nor 
ant of the nature of the deed of adjustment or its consequences 
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and as io the express reservation in the deed, this right to 
maintain possession is reserved, bnt not with power to exercise 
fhe privilege of an auction-purchaser. No such words are to be 
found in the deed, and its terms are not to be construed to the 
prejudice of the rights of those who were not parties to it; and 
if there were any doubts, then taking a fresh lease from the 
Zemindar is a ratification of their surrender of the one they had 
from the purchaser, although, they now defend their proceedings, 
on alleged rights vmder the lease they had surrendered.” Held 
finally that the Messrs. Watsons were parties to the deed—were 
aware of its nature and consequences—and ratified their consent 
to the act of Government, by giving up the lease to the whole 
estate, and which they had taken from Government, and by taking 
a fresh lease under new covenants from the Zemindars and hold¬ 
ing under it, they cannot defend their proceedings under the 
former one, which they had surrendered—that the adjustment is 
in effect a decree, binding on the parties and without prejudice to 
those who were no parties to it. Application for review dismissed. 
Watsons, appellants, 20th July, 1850. 

A party held out a threat of taking out a summons against 
a female, if she did not forthwith sign a bond for monies alleged 
to be due, and consecpiently she gave the bond, in question. In 
an action to recover on the bond, a decree passed in the lower 
Courts for plaintiff, but which was reversed on special appeal, 
the bond having been extorted under duress, 15th April, 1852, 
Mah-Mie Nyo, appellant. 

A party took no exception to certain irregularities, which he 
brought forward in appeal. Appeal disallowed. 17th March, 1853, 
Lutchmee Narayon, appellant. 

The presiding judge of the lower Court, proceeded to investi¬ 
gate a dispute on the premises, when both parties agreed to be 
bound, by what another party, as arbitrator, determined to be fair 
and right, and accordingly the case was disposed of, conform¬ 
ably with his award. In appeal, the judgment below was revers¬ 
al. In special appeal, held that parties must be bound by what 
tlnyv consent to, and the decree of the lower Court, was conse¬ 
quently affirmed, and the decree of the lower appellate Court 
reversed. (;th April, 1852, Tuttoo Khan, appellant. 
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A party, having raised no plea, as to the irregularity of the 
plaintiff, in not making the Zemindar a defendant, held to be 
concluded in appeal, from raising the objection. 22nd June, 
1852, Kuinulkislien Roy, appellant. 

A party who ought to have been made a defendant, but who 
nevertheless voluntarily appears and supports his rights—on ob¬ 
jection raised in appeal, held that the omission on the plaintiff's 
part was immaterial. 22nd June, 1852, 9th April, Lall Khan 
appellant. 

W here, in an action against the acceptor of a bill of exchange, 
plea non acceptavit, the defendant's attorney signed an admis¬ 
sion that the acceptance was in the handwriting of the defend¬ 
ant, without adding the usual clause, “saving all just exceptions 
to’ the admissibility of evidenceHeld, that the jury were 
warranted in finding for the plaintiff, notwithstanding the non¬ 
production of the bill. Chaplin v. Leri/, 9 Exch. 531 ; 23 L. J., 
Exch. 117.— Digest, Jurist . 

A plaintiff in the lower Court filed his replication to the plea 
of defendant, without stating any objection to his great delay in 
filing it. On special appeal, the objection which was raised for 
the first time was disallowed. 9th September, 1852, Mohes- 

chunder, appellant. 

Objection of misjoinder, not having been raised below, dis¬ 
allowed in appeal. 20th January, 1853, Bindresoondree Dasya, 

appellant. 

A mortgagor consented to abide by the accounts given in by 
a person named in the original deed, his application, in appeal, 
for the deputation of an ameen to take the account, rejected. 
17th January, 1853, Anund Maijee, appellant. 

The lower Court found for plaintiff, the defendant to retain 
possession,subject to rent. Defendant appealed. The lower appeh 
late Court gave possession to plaintiff who had not appealed, Q n 
special appeal held, that the lower appellate Court should have 
taken the silence of the plaintiff as equivalent to an assent to 
the order of the lower Court. Sheikh Salioo, 24th April, 1850 

Note ,—Qfui taeet conseutit—so also invito not datur bencli 
oiium— vide also Mussfe. Lalaunissa, appellant. 31st July, jxjg 
2 q 2 
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A bond being executed on a settlement of account, such bond 
is ratihabitional and the accounts need not ordinarily be pro¬ 
duced, Mussfc. Mahtabhee, appellant, 3rd of July, 1853, Per- 
shon Singh, 26th July, 1853. 

A party sued in the name of her daughter, to which the 
defendant took no exception in the lower Court and the objec¬ 
tion on this head was disallowed on appeal. 9th December, 
1852, Musst. Sidisuree, appellant. 

Objection to valuation not included in the pleas below cannot 
be heard in appeal. 15tli December, 1852, Maharanee Inderjet 
Coer, appellant. 

A party having given a receipt in full for lands belonging to 
his Zemindary, brought an action eleven years subsequently 
against Government for more lands and obtained a decree in the 

£3 

lower Courts, which was, however, reversed on special appeal. 
16th December, 1852. Collector of Chittagong, appellant. 

The lower appellate Court having entertained objections of 
informality, not pleaded in the lower Court, in special appeal, 
the decree of the lower appellate Court was set aside. 21st 
December, 1852, Bholanath Khoond, appellant. 

The plaintiff sued to enhance rents, and a question arose in ap¬ 
peal, how far he was bound by a certain Ruffanamah, executed 
by his mother, when she was guardian, during his minority, and 
how far the receipt of rent during subsequent years, after his 
attaining his majority was or was not a ratification of the quan¬ 
tum of the rent to be paid. Held that the plaintiff was bound 
by the act of his mother, it having been acquiesced in by him 
since he attained his majority, unless such act can be shown to 
be done, in contravention of her duty as his guardian and in pre¬ 
judice to his interests; dissentient, Mr. Sconce, quoting Sugden 
on powers “ where a lease not warranted by the power, contains a 
covenant, for perpetual renewal, the reversioner by accepting 
many years, the rent received by the lease, does not bind himself to 
perform the covenant” 13th Mareh, 1856, Ranee Doorgasoon- 
dree, appellant. 

Not*'.-. -In this estate, the mother had a limited interest i. e. prior 
' adaption—as a Hindoo widow—having only a life-interest. 


Subsequently to adoption, as trustee and guardian during the 
minority only—so that a lease in perpetuity was in excess of her 
powers—good up to majority, and " nemo plus juris in aliurn 
transferre potest quam ipse habet ” Every thing of course de¬ 
pended on the nature of the ratification. Semble, that the ratifica¬ 
tion should have been by deed, flot by implication. 

On the same issues present the same parties, held that the 
plaintiff was not bound by the acts of his adopted mother, prior 
to his adoption and as a childless widow; and that the receipt of 
rents at the rate mentioned in the deed of compromise, after 
attaining his majority, was not a ratification,operating as an estoppel 
^o any claim to enhance the rents of the tenure in question. 
13th March, 1856, llanee Doorgasoondree, appellant. 

On coming of age, a party who executed new agreements and 
public acknowledgments and assents to conditions, made by his 
mother, during his minority, held to be bound by the same, and 
accordingly his appeal was dismissed with costs. ] Oth June, 
1S53, Sadulall Khan, appellant. 

A party having contested the validity of a lease, in the Col¬ 
lector’s Court, and after losing his case, allowed the farmers to 
remain in possession, subject to the payment of their rents under 
the lease and after the expiration of the term, he brought an 
action against them, repudiating their lease, and claiming mesne 
profits, declaring wrongful possession and obtained a decree. 
On appeal, the judgment below was reversed, the Sadder Court 
holding, that the acquiescence of the plaintiff for seven years, 
was ratihabitional, as to the possession of defendant, to which 
moreover, no exception had been taken, during the pendency of 
an execution case. And further, that the lessees had paid in the 
Government Revenue for the plaintiff, for five years, all of which 
ac ts were ratihabitional and corroboratory of the evidence, adduc- 
ed by them, in support of the receipts for rents and the discharge 
in full* pleaded by the defendants. 16th August, 1853, Lala 
pundit Lall, appellant. 

A deed was executed by a lady five months after she became 
of ago, disentailing part of her estates, and giving, for a nomi¬ 
nal consideration, an estate for life in the disentailed part to her 
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father,, who, during her minority, had been her guardian, and in 
receipt of the rents of her estates:—Held (obiter), that if a bill 
had been filed shortly after the transaction, either before or pos¬ 
sibly after the lady's marriage, which was solemnised sixteen 
months after the execution of the deed, the transaction could not 
have been supported, the deed itself not explaining the nature 
of the transaction, and it not being shewn that the daughter had 
proper professional advice, that the nature of the transaction was 
explained to or understood by her, or that the gift was sponta¬ 
neous, or made at a time or under circumstances when she was 
free from parental influence. Wright v. Vandefplanh, 2 Kay & 
J. 1; 1 Jur., N. S., 932; affirmed on appeal, 2 Jur., N. S., 599 j 
25 L. J., Chanc., 753—L. J .—Digest Jurist . 

But a bill which, after the daughter’s decease, and nearly ten 
years after the execution of the deed, was filed by her husband, 
on whom her rights had devolved, praying to have the father 
declared a trustee of the life-interest, and an account of the rents 
which accrued during his daughter’s minority or afterwards, was 
dismissed on the ground of laches, it appearing that the plaintiff 
was aware of all the circumstances previously to his marriage, 
and the Court being of opinion, upon the evidence, that, eight 
years before the bill was filed, both plaintiff and his deceased 
wife had acquiesced in the transaction.— Id. 

The lower Courts dismissed the plaintiff’s action, to recover a 
12 annas’ share, because the power of attorney under which the 
conveyance was executed, had not been proved, although the 
proprietor of 8 annas confessed judgment. In special appeal a 
decree passed as against that party. Bikramajeet Singh, Decem¬ 
ber 3rd, 1856. 

The heirs of a Parsee merchant having, upon his death, taken 
possession of his shop and carried on the business for two years, 
without question by the executor of the will, in an action raised 
upon the will, to disturb their possession, the terms of the will 
being that, the business was to be carried on by the executor, for 
the benefit of these heirs, until he should think proper to admit 
them to possession; it was held by the Privy Council confirming the 
iudguiciils below, that the non-production of the will during the 
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above period, was a consent on the part of the plaintiff appellant, 
to the respondent’s possession of their fathers’ estate and business 
and a virtual compliance with the will. Khorshedjee Manikjee, 
appellant, 22nd, 23rd of June, 1837, Privy Council. 

In an action to enhance rent, the lower Court deputed an 
aineen to fix the rates, against which neither party to an appeal 
made any objection, but which order was reversed in appeal. 
Held in special appeal, that as neither party objected to it, the 
lower appellate Court should not have interfered with it. Lala- 
anissa Begum, appellant, 31st July, 1856. 

Plaintiff sued to recover her settlement under a kabeenameh, 
to which it was pleaded, that the plaintiff had executed an ibra- 
nameh or deed of relinquishment, two years prior to the khola- 
nameh, and obtained a decree, affirmed in appeal, inter alia, 
because that no fewer than six complaints of ill-treatment by 
the husband had been made by the plaintiff, to the magistrate, 
from the date of the alleged ibranameh and his marriage with 
the second wife, to the date of plaintiff giving up her kabee¬ 
nameh and executing the kholanameh, which facts are sufficient, 
coupled with the other circumstances in the case, to satisfy the 
Court, that the execution of the kholanameh, was not a volun¬ 
tary act and it is consequently void ab initio. 22nd April, 1856, 
Moonshee Buzloor Ruheem, 

Note .—Non videtur consensum retinuisse si quis ex pra?- 
scripto minantis aliquid immutavit. Semble, that duress may 
arise out of a series of acts of maltreatment, as well as from any in¬ 
dividual act, so as to create generally a presumption of duress, 

invalidating an instrument, departing from a beneficial position_ 

and more strongly applicable is the maxim, nil consensui tam 
contrarium est quam vis atque metus. With respect to which 
maxim, the difference between substantial fear and idle apprehen- 
s i 0 n must be drawn. Vani timores sunt aestimandi qui non 
eadunt in constantem virum, and vani timoris justa excusatio 
non est. 

The plaintiffs sued to set aside a sale which, instead of havinev 
been made in conformity with Reg. XLY. 1793 and Reg. YU 
1825, bad been made pursuant to notice issued under Reg. I 
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1820, and to which it was pleaded, that they had subsequently 
attorned tenants to the auction-purchaser and executed cuboo- 
leuts and paid rents. Held that in respect of these cubooleuts, 
if genuine, the mere act of giving them and paying rents, as 
tenants to the defendants, who had been placed in actual proprie¬ 
tary possession of the estate, could not be held to affect the pre¬ 
sent claim. Cazee Amenoodeen, appellant, 13th May, 185G. 

A sale by a Hindoo widow, to which conveyance, all the heirs 
were attesting witnesses, such attestation held to be a ratification 
of the sale, equivalent to consent, disputable only on the ground 
that such signature was attached, for some other purpose than 
that required by the Hindoo Law. Ameena Khatoon, appellant, 
21st July, 1856. In the same case, certain deeds of sale, to 
which only the next heirs had been attesting parties, instead of 
all the heirs, were set aside, and those which had been attested 
by all the heirs were maintained. 

A mortgage was created by the elder brother, to which the 
two younger brothers dissented and sued to cancel, but accepted 
a consideration of 86 Rs., subject to covenants of repayment, 
held, dissentient, Trevor J., that this was a ratification of the origi¬ 
nal mortgage, and a single, notice to the original mortgagor was a 
sufficient legal compliance with Section 8, Regulation XVII. 
1806. 29th November, 1856, Bowanychorn, appellant. Per 
Trevor J. that it was a rider to the original mortgagee, requiring 
notice. 


Surplusagium non nocct.—Surplusage is surplusage and nothing more. 

Utile per inutile non vitiatur.—That which is good, holds good. 

Non solent qua abundant vitiare scriptures.—Mere redundancy does no preju¬ 
dice to the plain meaning of a writton instrument. 

Note .—This maxim has more expressed advertence to pleadings 
and written instruments—there, where words in the context make 
the plain meaning and intention as expressed in the text, con¬ 
tradictory, they are to he treated as mere surplusage—an instance 
<,r arbitration, by three parties is given in Broome, in which the 
purported to be the award of three arbitrators, whereas 
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only two signed it and the statement that the third had concur¬ 
red, was mere surplusage. There are many cases in which the 
words “ utile per inutile non vitiatur” may apply—as for in- 
tance when the lower Court included in its decree all the speci¬ 
men issues in bar, which were set forth merely by way of a 
general guide in the Circular Order No. 5, May 8th, 1850, 
instead of limiting the proceedings to the issues, appropriate to the 
case, Maharajah Kower Singh, appellant, 25th January, 1851, 
and numerous instances in the pleadings in almost every 
case, will be met with, where we have constant re-statements of 
the same thing, not involving actual variance and contradiction, 
and which must be set aside as so much verbiage and surplusage. 

* Any thing subjoined to a decretal order, not bearing on the 

£>o'int, actually before the Court is surplusage and without benefit 
or prejudice. Rev. Jose Maria, appellant, 24th January, 1853. 

The lower Court dismissed a suit on the ground of limitation ■ 
but added, that the action on its merits, was beyond the jurisdic¬ 
tion of the Civil Court. Such addition to a decree being merely 
surplusage, case remanded for regular disposal. Sheo Saheye 
Singh, appellant, July 4th, 1853. 

Held that the report of an ameen is not to be discarded entire¬ 
ly, when supported otherwise, merely because lie took evidence 
on oath contrary to Circular Order No. 1?. 2nd August, 1850, 
7th July, 1853, Sheikh Bahadoor, appellant. 

In an action on a bund, the judge recorded his determination 
to order the committal of the plaintiff for forgery, iu the event 
of his decision being upheld in appeal. Held, that as the deci¬ 
sion by the judge terminated his jurisdiction, such remarks were 
not warranted and with this exception, the decree below was 
affirmed. 9th August, 1853, Gudhadhur Pershad, appellant. 
Of utile per inutile, an instance where in an attorney's hill, the 
objectionable items only were disallowed, is afforded in the case of 
Haigh v. J. Ousey, reported in the Jurist, July 11th, 1857, as 
the principle is well laid down by the judges in that case, it 
seems convenient to include it, as an illustration of a point which 
constantly arises in our own Courts. 

2 u 
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John Haigh v. John Ousey and others.— April 27th. 
Attorney—Signed hill—Name of court—Objectionable items — Re¬ 
covery of part —6 Sf 7 Viet. c. 73, s. 37. 

An attorney’s bill of costs, delivered under stat. 6 & 7 Viet. c. 7 3, 
s. 37, is sufficient, if it gives such information as would enable the 
client to obtain advice as to the taxation of the bill; and it is 
not necessary that an attorney, whom the client may consult as to 
the expediency of having the bill taxed, should be able to say, 
without further inquiry, whether the charges are fair and reason¬ 
able. 

Where the bill contains items for proceedings such as would take 
place in the superior courts, it is not necessary that it should shew 
in which of those courts the business took place. 

The omission sufficiently to specify one or more items does not disen¬ 
title an attorney from recovering that portion of the bill which is 
unobjectionable. 

Lord Campbell, C. J. —This is an action upon an attorney's 
bill, and the only plea is, that no bill of fees, charges, and dis¬ 
bursements was delivered, according to stat. 6 & 7 \ ict. c. 73, 
8. 37. On that plea issue is joined. The plaintiff gave in 
evidence his bill of fees, charges, and disbursements, signed by 
him, and delivered in due time ; and the question is, whether, 
upon this document, there was evidence to go to the jury to 
support a verdict for the plaintiff, or whether he ought to have 
been nonsuited, or a verdict ought to have been entered for the 
defendants. At the trial the plaintiff had a verdict, with leave 
to the defendants to move to enter a nonsuit; and a rule for that 
purpose having been obtained, we have now to say whether it 
shall be made absolute or discharged. 

I am of opinion that the rule ought to be discharged. I think 
that the plaintiff must be considered as having proved, that 
before action brought, a signed bill was duly delivered. The 
statute requires only, that before bringing an action a bill of fees, 
charges, and disbursements should be delivered-dt specifies no 
more. I allow that the bill must give reasonable information, so 
that the client may consult an attorney whether the charges are 
hdr and reasonable; and I concur in and adhere to the rule laid 
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down in Keene v. Ward (13 Q. B. 515 ; 14 Jur. 65) and Cook v. 
Gillard, (1 El. & Bl. 26 ; 17 Jur. 137). I think that Patterson, 
J in delivering the judgment in Keene v. Ward , takes the sen¬ 
sible and just view of the subject when he says, (13 Q. B. 521; 
14 Jur. 66), “ In requiring the delivery of an attorney’s bill, 
the Legislature intended that the client should have sufficient 
materials for obtaining advice as to taxation.” And again in 
CooJc v. Gillard , we said that a client has no ground of objection 
to a bill of costs, who is put by it in possession of all the infor¬ 
mation, that can reasonably be wanted, for consulting as to its 
taxation. 

■^Pplyi u £? this test to the present bill, I think that it commu¬ 
nicates to the defendants all that the Legislature intended that 
the bill should communicate. Attornies and solicitors have com¬ 
plained that they are under strict regulations, and that they are 
not allowed to conduct their business in their own way as other 
professional men; and probably it is necessary to put them 
under some regulations, inconvenient to themselves, for the pro¬ 
tection of suitors; but it would be unjust to put them under 
vexatious regulations which would prevent them from recovering 
remuneration for their care and skill bestowed. I think that the 
Legislature did not intend to put them under such a burthen as 
Mr. Manisty contends for, viz. that the bill should give such in¬ 
formation as would enable the client to go to another attorney 
and that he, looking at the bill, should be able to say, without 
making ail}' inquiry, whether the charges contained in it were 
fair and reasonable. With regard to proceedings in court, I 
adhere to the rule which we laid down in Cook v. Gillard , that 
it is enough to shew that the business was done in one of the 
superior courts. Formerly the rule was different, when there 
was a different scale of charges in the three superior courts; but 
now the scale is uniform in all. 

Looking at this bill, the greater part of it is free from all 
objection; and if that part stood by itself, it would be properly 
admitted. Then, is that which is useful to be vitiated by that 
which is useless ? Is the plaintiff’s right to recover for that 
part to be defeated on account of the bill containing items whi.h 

2 it 2 
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nre objectionable ? Such a doctrine is wholly unnecessary for 
the protection of the client, and would be most unjust to the 
attorney. When an attorney has delivered his bill, containing 
items for a long course of business, it would be most unjust that 
he should be nonsuited, or that a verdict should be given for the 
defendant, because there was a single item with respect to which 
the court was not specified. If further information was wanted, 
it could be very easily obtained by inquiry. 

If the Court of Exchequer alone had decided that such was 
the law of England, and that the client could make such a de¬ 
fence on the edge of the period when the Statute of Limitations 
would bar the claim, I should bow to their decision; but there 
are conflicting decisions upon this pointy and therefore I must 
make my election, and I prefer to abide by that which I think 
right. In Waller v. Lacy (1 Man. & G, 54) it was decided by 
the Court of Common Pleas, in the time of Tindal, C. J., whose 
memory must be revered as long as the law of England lasts, 
that the attorney may recover that portion of his bill which is 
unobjectionable. The same doctrine is laid down in Brew v. 
Clifford, (By. & M. 280). The Court of Exchequer, for which 
I entertain a sincere respect, has decided otherwise in Ivlmey v. 
Marks, (16. M & W. 843) and in Bigot v. Cadman, (1. PI. & 
Norm. 837). There is no rule that Courts of co-ordinate juris¬ 
diction should adhere to the most recent decision; and, in this 
conflict of authority, I am of opinion that a bad item does not 
vitiate the whole bill, but that the plaintiff may maintain his 
action for that portion of the bill which is framed in conformity 
with the statute. By this decision, we impose no hardship on 
the client; if he wishes to do what is fair he will ask for infor¬ 
mation, where the nature of the charges requires it. 

Wightman, J.—This is an action upon an attorney’s bill, to 
which the only plea is that no bill was delivered. The applica¬ 
tion by Mr. Manisty was to enter a verdict for the defendants 
instead of a verdict for the plaintiff; and the question is, whe¬ 
ther, supposing some of the items contained in this bill are not 
‘■ulUeiently designated as to the court in which the proceedings 
touk place, the plaintiff is thereby disentitled to recover any part 
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of his bill, the items of which are sufficiently designated. Upon 
this point there is the express authority of this Court and of the 
Common Pleas, that the omission properly to designate a parti¬ 
cular item is not sufficient to disentitle the plaintiff to recover 
that part which is not open to any objection. Mr. Manisty re¬ 
lies upon two recent decisions in the Court of Exchequer_ 

Ivimeij v. Marks (1G M. & W. 848; 4 Dowl. & L. 709; 11 Jur. 
355) and Pigot v. Caclman, (1 H. & Norm. 837). It may be 
enough to say that both the other Courts of concurrent jurisdic¬ 
tion have come to a directly opposite decision. It is not consis¬ 
tent either with reason or justice, that if one item be wrongly 
stated the plain#If should lose the remuneration for all his work. 
Mmey v. Marks was the first case in which it was so considered 
and was distinguished on this very point by Patterson, J., in’ 
Keene v. Ward, (13 Q. B. 520; 14 Jur. GG), who says, "On 
examining the facts of that case with the judgment, it does not 
appear to us to lay down the law so contended for,” and assigns 
his reasons. And on the general cpiestion, as to what informa¬ 
tion the items in a bill of costs should give, he says, (13 Q. B. 
521; 14 Jur. 6G), “ In requiring the delivery of an attorney’s 
bill, the Legislature intended that the client should have suffici¬ 
ent materials for obtaining advice as to taxation.” That deci¬ 
sion was followed in Cook v. Gillard , (1 El. & Bl. 26 : 17 Jur- 
lo7), and it is stated in the judgment in that case that the rea¬ 
sons for requiring that the court in which the business was done 
should be stated m the bill does not now exist, because the scale 
of costs in all the superior courts is uniform. That case also 
decides that a bill of costs may be good in part, so as to entitle 
an attorney to recover that part, though the residue is defective 
Therefore, if it should appear that this bill was not perfect in alj 
its items, it would not aifect the motion of Mr. Manisty to enter 
a verdict for the defendants. Those cases are well founded 
being consistent with reason and justice, and I adhere to them • 
and therefore this rule ought to be discharged. 

Eui-G, J.—I am also of opinion that the rule ought to be dis 
charged. Two points are maintained on behalf of the defen 
dants—that some of the items in the plaintiff’s bill are not suffi 
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ciently stated to enable them to take advice as to their taxation, 
and that therefore the whole bill is vitiated ; but I think that on 
both these points they have failed. 

As to the first point, I do not find that the principle laid down 
in Keene v. Ward (18 Q. B. 515; 11 Jur. 65) and Cook v. Gillard 
(1 El. and Bl. 26; 17 Jur. 137) is disputed in the other cases; 
but they say that it is indispensably necessary that the bill ought 
to shew, as to every item, in what court the business was done, 
so that any attorney, on looking at the bill, should be able to 
advise, without asking any question, whether one-sixth would be 
taken off on taxation; and that if it does not, the whole bill is 
insufficient. With respect to that, I undertake to say that no 
bill was ever delivered which came up tc this standard. When 
the bill contains items for letters, advice, and other business 
done out of court, no person could form an opinion whether the 
charges were fair or not by merely looking at the bill. The 
item might relate to business which might take weeks, and re¬ 
quire great skill and knowledge on the part of the attorney ; and 
it would be impossible to give information as to the fairness of 
the charges, without inserting the items at very great length. 
This is rather a question on the application of a principle; and 
I do not find one item in this bill which is not sufficiently set 
out, so as to enable the defendants to obtain advice as to the 
expediency of having the bill taxed. Taking the most objec¬ 
tionable items, anybody reading them would know that every 
matter took place in the attorney's office; and being for business 
done out of court, it does not matter whether it was in respect 
of causes in one of the superior courts or at Manchester. Under 
stat. 2 Geo. 2, c 23, it was essential to the jurisdiction for tax- 
ing the bill to know in what court the business was done; but 
under stat. 6 & 7 Viet. c. 37, it was a mistake in fact to suppose 
that the name of the court had any materiality, and to apply 
the same test as under the repealed statute; and yet, from 
biuey v. Marks (16 M. & W. 843; 4 Dowl. & L. 709 ; 11 Jur. 
355) down to the present time, that test has been applied, con- 
1,rttp y to the decision in /w ujleheart v. Moore , (15 M. & W. 548; 

1 l )o wl. Sc L. i;0). But 1 am against the decision in Ivi<ney v. 
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Marh, and therefore, with sincere respect to a court of co-ordi¬ 
nate jurisdiction, I adhere to the decisions in this court, that it 
is only necessary that the items should give reasonable informa¬ 
tion, so as to enable the client to get advice as to the fairness of 

o 

the charges. A statute which authorises the client to demand a 
bill before action is brought, ought to be construed in the same 
way as in the-case of an action on a bill^by an Engineer or Con¬ 
tractor. If the defendant wants information, he has a right to 
apply for a particular. This applies by analogy to attorney and 
client; if the latter is dissatisfied with the items, he is bound to 
ask for further information; whereas the law has been adminis¬ 
tered, as if the statute was passed to enable a client to defraud 
his attorney, the insertion of what is omitted being wholly im¬ 
material, and it being ludicrous to suppose that the client did 
not know what is omitted. According to the decision in the 
common pleas, and in several decisions in this court, and acting 
upon the principle laid down in them, I cannot find any item 
in this bill which is not satisfactory for the purpose of giving 
the requisite information. The defendants would only have to 
incur the charge of writing a letter to inquire whether the cause 
was in one of the superior courts at Westminster or in the court 
at Manchester.' 

I am further of opinion that Mr. Manisty has failed on the 
other ground, viz. that one item being not sufficiently stated, 
the action upon the whole hill fails. I do not think that there 
was any item deficiently stated. But even if there had been, 
that would not in my opinon prevent the plaintiff recover¬ 
ing on the rest of his bill. The objection to this bill is taken 
upon the doctrine in Ivimey v. Marks, and if sustained it would 
enable a party to lie by until the last moment, and then say that 
he had been misled by the hill. If the defendants had really 
any doubt about it, they might have asked for further informa¬ 
tion; hut to say that one bad item vitiates the whole bill, is to 
enable them to defeat the plaintiff’s claim altogether. Against 
the decisions of the court of Exchequer, we have that of the 
common pleas, sanctioned by this Court in Cook v. GiUard ; and 
in this balance of authority, I adhere to what I consider the 
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soundest law, and is in agreement with the decisions of two 
Courts, and not that which is the latest. 

Crompton, J.—I am of opinion that the plaintiff is entitled 
to recover, and that this rule ought to be discharged. If there 
had been no other decision upon this matter but that in the cases 
in the Court of Exchequer, I should have felt that we ought to 
be bound by it; but there being other and contrary decisions, 
we may consider what the law ought to be. ^ 

I will only remark, that my impression is strongly against the 
rule, that one item insufficiently stated should destroy all the 
others; and I cannot agree, that if the business was done in a 
court of law, it is necessary that the bill should shew in what 
court the business was done. Also the bill may contain items - 4 - 

for other than court business, such as conveyancing matters, and 
the attorney ought not to be compelled to shew on the face of 
his bill more than what he is claiming, so that the client may be 
able to judge as to whether it is taxable or not, and whether the 
charges are proper or not. I think it would be dangerous to 
say that the bill should shew that ex facie; and, in this conflict 
of authorities, we may give our judgment according to the clear 
justice of the case and our own impression .—Rule discharged. 

here the words “ and all matters in difference” were improvi- 
dently inserted in an order of reference, under the same sentence, 
and the arbitrator made his award in favour of the plaintiff, 
stating that there were no matters in difference but those in the 
cause, the Court, on motion to set aside a fi. fa. issued to enforce 
the award, amended the order by striking out the words “and 
all matters in difference.” Kendil v. Merrett, 18 C, B. 173; 2 
Jur., N. S., 523; 25 L. J., C. P., 251. 

Declaratory .] —A question arose on a will, as to the construc¬ 
tion of a purely legal devise, the parties interested being infants. 

The Vice-Chancellor consented to decide it at the request of 

both parties:—Held, on appeal, that the Court ought not to 

decide a purely legal question arising between parties who could 

not bind themselves to abide by the decision, and that the decla- 

™tion made on this point must be omitted from the decree, ^ 

H'M v , Bgng, 2 Jur., N. S., 1213—L. J. 


The decree of the lower Court awarded interest on a sum of 
money in deposit, in another case. Held that this portion of 
the award being beyond the competency of the lower Court, 
must be reversed and, with this exception, the rest of the decree 
was affirmed. 30th March, 1853, Esanchander, appellant. 

A memorandum endorsed on the back of a decree was stamp¬ 
ed and filed as an exhibit subsequently to the date of the answer 
and accordingly with reference to Section 3, Regulation X. 1829, 
it was held inadmissable in the lower Court. Held in appeal, 
that there was no necessity to have any stamp affixed at all and 
consequently that it was admissable and could be pleaded. Essen- 
chunder Chowdry, appellant, 27th April, 1853. 

In the lower Court a mortgage deed was rejected, because a 
memorandum by way of a receipt had been endorsed upon it, 
which the lower Court held to require a separate stamp. Held 
in appeal, that as the suit was based upon a specific deed suffi¬ 
ciently stamped, the entry oi a receipt upon it was mere sur¬ 
plusage and the decree of the lower Court was reversed. 8th 
September, 1853, Maharajah of Burdwan, appellant. 

A testator gave real and personal estate to trustees, upon trust 
for his wife for life, and after her death to sell and divide the 
proceeds among his children, A., B., C., D, and E., "or their 
heirs or assigns,” and recommended his children to settle by 

arbitration any dispute as to the construction of his will:_Held, 

that the gift to the children was absolute, and that the share of 
one of them, who survived the testator, and died in the widow's 
lifetime, went to his administrator. Walton In re , 2 Jur., N. S. 
3C3 ; 25 L. J., Chanc., 569—L. J.— Ligest , Jurist . 

The words "or their heirs or assigns" were superfluous, being 
added only as an indication of intention that the children were 
to take absolutely. Per Knight Bruce, L. J._ Id, 

The testator had, by the concluding clause interpreted his own 
words, and shewn that children only were to take; but, semble 
that the words " or assigns" were, without that clause, sufficient 
to shew that the children were to take absolutely. Per Turner 

Ij, J.-M 

The decreeholder sued out execution against the defendant’ 
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put nee Talook. Being opposed by a third party, he brought au 
action against him to establish his right, pending which, the 
putnee Talook was sold for arrears of Revenue under Reg. VIII 
1819, and a further action was then brought against the Putnec- 
dar judgment-debtors, and the purchasers to set aside the Reve¬ 
nue sale as collusive and to bring the Talook to sale in execution 
of his original decree, which action was dismissed in the lower 
Court and decreed in appeal, the lower appellate Court directing 
that the sale be cancelled and the Talook considered an asset 
of the estate of the original judgment-debtor, and be brought 
to sale in execution of the appellant’s decree. A special appeal was 
preferred on the grounds of the illegality of the judge’s order 
in cancelling a sale made under Regulation VIII. 1819. Held 
that when the judge decreed that the property sold, was to be 
considered that of the original judgment debtor, it was unneces¬ 
sary at the same time to decree the reversal of the sale, more 
especially if the farmer of land required that the Zemindar should 
be made a party to the suit, ere such an order could legally pass, 
as however the judge’s decree makes no difference in the final dis¬ 
posal of the case, the Court treats that part of it as so much 
surplusage and rejects the appeal. Beernursing Mnllick and 
others, petitioners. April 22nd, 1848. 


Errores bom inis scribcntis nocere non debent.—Errors merely clerical are 
tv holly without prejudice. 

Mala grammatica non vitiant cbarfcnm.—An instrument will not be impeached 
for ungrammatical terms. 

Falsa orthographia, grammatica non vitiat chartam vel concessionem.—Bad 
Bpclling or bad grammar will not prejudice a contract or a grant. 

In an action to recover rents, which was decreed to plaintiff, 
the lower appellate Court reversed the decree, because the eaboo- 
leut was of a date prior to the date of the hibbanameh, a deed 
of gift, under which the plaintiff required title. Held, in special 
appeal, that the lower appellate Court, was bound to ascertain 
whether as pleaded in that Court, the mistake was, or was not, 
entirely clerical, on the part of the person who drew the plead- 
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ings for which purpose the ease was remanded. 2nd August, 
1853, Chunee Bibi, appellant. 


Action on a promissory note at two months after date by 
indorsee against maker. Plea, that the defendant made the 
note and delivered it to tke indorsee in payment of a bet on the 
amount of hop duty, and that the plaintiff took it when overdue, 
and without value. On the trial, it was proved that the note 
was made and given for the bet to the indorser in January* 
1855; it bore date 1st January, 1864; but across it, at the time 
it was delivered by the maker, was written, “ Due the 4th 
March, 18oo.” In fact, the date of 1854 was a mistake for 
1855, not noticed by any one. It was indorsed to the plaintiff 
in January, 1855. The judge reserved leave to enter a verdict 
for the plaintiff if the note was overdue. He left it to the jury 
to say whether there was value for the indorsement, telling them 
that the burthen lay on the defendant to prove that there was 
none:—Held, that the memorandum, that the note was due on 
the 4th March, 1855, was equivalent to a memorandum correct¬ 
ing the error in the date, and being made before the note was 
issued, operated as a correction, and consequently, that the note 
was not overdue. Fitch v. Jones, 5 El. & Bl. 238; 1 Jur., N. 
S., 854; 24 L. J., Q. B., 293.— Digest, Jurist. 

Held, also, that there was no misdirection; for that, though 
proof that a negotiable instrument was effected with fraud^or 
illegality in the hands of a previous holder, raises a presumption 
that he would indorse it away to an agent without value, and 
consequently calls on the plaintiff for proof that he gave value, 
the presumption does not arise when the previous holder merelv 
held without consideration. And that the bet, though void, 
and therefore no consideration, was not illegal, so as to raise a 
presumption that the indorsement was without value._ Id. 

Allegation of Dates and Names of Parties .]—Where the execu¬ 
tion of a deed is alleged in pleading to have taken place upon 
two different days, the Court will reject that which from other 
averments in the plea, appears to be an •erroneous date. Phillips 
v. Surridge, 9 C. B. 743; 19 L. J., C. P., 337.— Digest, Jurist. 

An error must be such as to be wholly beyond imputation r 
2 s 2 01 
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fraud. In a case in which clerical error was pleaded where the 
nature of the case was altered, and where the document in ques¬ 
tion was at variance with the other documentary proofs tendered^ 
such excuse was disallowed, and the decisions of the lower Courts 
reversed. Caleecanth Lahoree and others, appellants, 16th April, 
1850. 

A deed of strict entail, whereby the maker, reserving to him¬ 
self a life-rent merely, calls to the succession, in the first place, 
his eldest son, and the heirs male of his body, whom failing, a 
series of other heirs. The deed is recorded in the books of ses¬ 
sion. Afterwards, the maker presents a petition for authority to 
register the entail in the proper register of entails; but in such 
petition, represents the entail as being in favour of himself and 
the heirs male of his body. Upon the ground of this error.—• 
Objection, that the authority to register was bad, and that the 
registration pursuantly thereto was insufficient under the Act 
Objection overruled. Norton v. Stirling, 2 Macq. H. L. Cas. 
205. — Digest, Jurist. 

In the resolutive clause were the words, “ In case J. S. shall 
fail or neglect to obey or perform the said conditions; but in the 
register the words were different, being, “ shall fail to neglect or 
obey or perform.” Reasoning upon which, this discrepancy held 
immaterial.— Id. 

The plaintiff obtained a decree with the exception of 100 Rs t 
In appeal, the plaintiff pointed out, that this item, which was not 
included in the sum total of the instalments as written in the 
bond, and for which reason the Court had disallowed it, was 
merely an error in the summing of the toted—further that the 
lower appellate Court had miseredited the sums. The error being 
merely clerical, the 100 Rs. was decreed. Anundchunder, appel¬ 
lant, February 3rd, 1847. 

In the lower Court, a supplemental answer was admitted which 
wholly changed the nature of his defence, although the defendant’s 
prayer was merely to correct a clerical error. Disallowed in appeal. 
Kunhye Singh, &c, appellants, 3rd April, 1850. 

A supplement, having been admitted, which shifted the date 
of dispossession declared in the plaint, without advertence to the 
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principle established in the precedent of Caleecanth Lahoree, ap¬ 
pellant, 16th April, 1850, viz., that a petition to correct what 
is alleged to he au evident error in a plaint, can only be admitted 
to stand as part of the record, when clear and satisfactory proof 
is given, that the error indicated, arose merely from inadvertence. 
20tli January, 1851, Sheikh Meer Khan, appellant. 

On appeal, the order ol the lower Court was reversed in these 
words, “The decision of the judge, with reference to this deed 
upon which it mainly depends and to the other points noticed is 
very ambiguous, and we therefore reverse his decision and re¬ 
mand theease for retrial with re-ference to the points indicated and 
for a clearer exposition of the grounds upon which his judgment 
maj be based. lei C. B. Trevor and D. I. Money. Dissentient 
Mr. Samuells : “ These pleas are not, it appears to me, admissable 
under the certificate—but as my colleagues differ from me on this 
point, I am bound to record my opinion on them—with regard to 
the first, I observe thattheobscuritycomplained of,arises principally 
fiom the misprints or the mistakes of the copyists, with which 
the published judgment abounds j thus rupees 1462 should be 
14Gi. Rupees 3019 should be rupees 2974. Rupees 88 
should be 43, No. 247 should be No. 253, and the 13th of 
April, 4845, stands in the printed decision for the 19th of De¬ 
cember, 1840. If' these figures and this date are corrected, the 
meaning of the judge and the conclusions, at which he arrives, 
will be found to be perfectly free from ambiguity. The first point 
therefore it seems to me, fails—with regard to the second, it is 
impossible to say whether the judge has omitted to consider any 
particular provisions of the l.azeenameh or not, as the instrument 
is not before us, but as the defendant did not raise the plea of 
non-liability below, it is clear, I think, that it was no part of the 
judge’s duty to raise it for her, and that had he done so, he would 
have travelled out of the record altogether, &c., this is to all 
intents and purposes setting up a new case, and is not, I think, a 
mode of proceeding which an appellate Court can sanction. * J 
would therefore affirm the judgment of the Court below and dis 
miss the appeal with costs ” Musst. Doorga Koonwur, appellant 
25th November, 1856, No. 139, 1856. 1 
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hole. This is a somewhat remarkable case. The press not 
being corrected, ail award perfectly intelligible in the original, 
through the errors of the printers and their negligence, became 
ambiguous. In other words, the published version was the prin¬ 
ter s and not the judge’s decree, which aione was binding on the 
parties, and which alone was open to consideration in appeal. 
The printer’s version was not a judicial equivalent “ inter partes.” 
Hie English Courts give no parallel case, where are-trial has 
been granted upon what, in fact, amounts to a clerical error of 
the press or amanuenses. When the press is not corrected, the 
published versions can have no pretensions to be considered 
as “in loco” to the decrees themselves. Parties only look to the 
latter, and it appears highly inexpedient to allow errors of the 
press to creep in as elements for reversing the solemn decrees 
of the lower Courts, through the negligence of the vakeels, 
whose business it is to prove that “ errors” are substantial and 
not merely clerical, but who, too often, find in obscurity, the 
means of protracting litigation and therefore rather court it, 
than otherwise. From the remarks of the dissentient judge, it 
is clear, that his impressions were, in consonance with the esta¬ 
blished rule, which excludes new matter and under which, judicial 
notice is not taken of instruments not before the Court at all. A 
remand generally protracts litigation for two years. Therefore 
to issue a remand upon merely clerical errors, which can be recti¬ 
fied by so simple a measure as reference to the original decree 
must operate with unnecessary harshness, upon those parties 
whose rights are defeated or postponed. Semble, that where the 
press has not been corrected, the published version judicially is 
a nullity. 2ndly, that it is the duty of the vakeels of the appel¬ 
lant, to establish clear undoubted error, and to show that such is 
not clerical, and if like the cuttle fish, by a wanton expenditure 
of inky matters, they are only able to surround their case with 
obscurity, the orders below should be affirmed. 
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Lex non cogit ad impossibilia.—The law does not expect a man to perform im¬ 
possibilities. 

Impossibilium nulla obligatio est.—Stipulations of impossible performance, have 
no force in a contract. 

Impotentia excusat legem.—Utter inability is a good excuse in law. 

A prisoner in the jail, was sued by his Zemindar for 35,000 
IIs. alleged arrears of rent and an ex parte decree passed for 
plaintiff. In an action instituted to set aside the ex parte decree 
in question, the lower Court considered the plaintiff’s non-appear¬ 
ance to the summary action, to bar his present suit. Held in 
appeal, that it was incumbent on the Collector to give the defen¬ 
dant, every practicable facility, to answer the action before him, 
which had not been done, inasmuch as the Collector had refused 
to give him a copy of the declaration, unless he gave security, aud 
whereas the defendant was a prisoner, this requisition was un¬ 
necessary. The decree of the lower Court affirming the ex parte 
decree of the Collector was consequently reversed. 20th April, 
lb52, Sheehsunkur, appellant. 

Personal service of notice in foreclosure of mortgage which 
may become impossible by the mortgagor absconding or beino- 
a purdah woman or otherwise, held to be unnecessary. 23rd 
June, 1852, Sutbama, appellant. 

I he plaintiff bought an estate with the outstanding balances 
of rent, and instituted an action to recover and obtain a decree 
against the defendants for arrears outstanding. In appeal, that 
portion of the decree for rents prior to his purchase, was set 
aside, because the account of the arrears had not been signed by the 
defendants. Held in special appeal, that the account could not 
have been signed by the defendants, who entirely denied the 
arrears, and as other proof to it was given, the reason for reject¬ 
ing the claim was altogether inadmissable, especially too as the 
defendants had failed to establish payment of the rents. Hur- 
rischunder Hey, appellant, 15th December, 1847. 

Held, per Sir W. P. Wood v. c. that a partnership to work a 
mine should be dissolved, upon its appearing that it could not be 
carried on at a profit. “ Indeed, it would almost seem that 
nothing more than common sense is required to lead to the 
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conclusion that in a common partnership formed as all part¬ 
nerships must be, for the purpose of an effectual work- 
ing at a profit, you cannot force the partners to continue 
the co-partnership, when it is clearly made out, that the 
business is no longer capable of being ' carried on at a profit. 
The question, whether or not the concern is embarrassed or not, 
cannot make any difference. That may depend on, whether one of 
the partners is rich as is the case here. The real question is, whe¬ 
ther in a fair mode of proceeding, each partner contributing his 
usual share to the capital of the concern, the matter can be 
worked so as to enable the concern to go on, with the object 
which both parties have in view.” Jemming v. Baddely 3 Kay. 
& J. 78. Law Mag. for May 1857. 

Note .—The maxim here is “ Lex neminem cogit ad vana vel 
inutilia peragenda.” The law will not compel a man to per¬ 
form what is unprofitable and useless. 

The case Barkworth v. Young will show, that where only 
one way of performance had become impossible by the act of 
God, and another remained open, the obligation was not dis¬ 
charged. Total absolute impossibility is what the law contem¬ 
plates as a valid plea. 

Baijkworth v. Young— Dec. 13 th and 15///, 1856. — Jurist Re¬ 
ports. 

Statute of Frauds—Bequest to deceased child—Alternative 
agreement. 

The Statute of Frauds may he used as a defence on demurrer. . 

To avoid a demurrer on the Statute of Frauds , the hill must aver 
that the agreement mas in writing , but need not aver that it teas 
signed. 

A written memorandum after marriage of a prior agreement is suf¬ 
ficient within the statute. 

An affidavit made in Chancery is a sufficient writing within the 
statute. 

A bequest to a child of the testator , which child is dead leaving 
issue at the time of making the will, is valid under the WilVs Act. 
An agreement to do either of two things is not discharged , when one 
qf the tiro things becomes impossible by the act of God. 


wnist^ 



321 

The bill in this case was filed by George Bark worth against 
Emma Young, and stated that in 1840, the plaintiff intermar¬ 
ried with his late wife, Mary Barkworth, one of the daughters 
of Robert Cummin Young: that no portion was given by the 
said Robert Cummin Young to his said daughter, or to the 
plaintiff, upon the said marriage; but previous to, and as an 
, inducement to the plaintiff to contract such marriage, the said 
Robert Cummin Young represented and stated to the plaintiff, 
and expressly promised and contracted with the plaintiff, that 
he, the said Robert Cummin Young, would, at his death, leave to 
his said daughter, the said Mary Barkworth, an equal share of 
his property with his other children; and the said marriage 
took place on the faith of the said representation and promise : 

. that at the date of the said marriage, the said Robert Cummin 
Young had four children, and no more, one of whom died, an 
infant, in the father’s lifetime: that the plaintifTs wife, Mary 
Barkworth, died in May, 1842, leaving issue of thp marriage 
between her and the plaintiff: that the said Robert Cummin 
Young most groundlessly, and merely for the purpose of vexa¬ 
tion, applied for a commission of lunacy against the plaintiff, 
and also filed a bill against him for the purpose of compelling 
him to make some settlement in favour of his children: that 


(seventh paragraph) in opposing the issuing of the said commis¬ 
sion of lunacy, the plaintiff filed an affidavit, which, so far as 
the same is material to be herein set forth, was in the words 
following—that is to say, “ I say, that I believe that the said 
Robert Cummin Young is not a man of considerable property, 
because on my marriage with his daughter, he confessed to his 
inability to give or provide her any marriage portion”—meaning 
that he confessed to his inability to give such portion at the 
time of the said marriage; and in reply to such affidavit, the 
said Robert Cummin Young filed another, which, so far as the 
same is material, was in the words following—that is to say, 
“ The statement contained in the said copy, affidavit of the said 
George Barkworth, that his reason for believing me not to be a 
man of considerable property is, that on his marriage with my 
daughter, I confessed to him my inability to provide him any 
2 t y 
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marriage portion, is not correct. According to the best of my 
recollection and belief, the words I made use of on that occasion 
were, ‘ There will be no money for you; but at my death, she 
(meaning my late daughter, Mrs. Gfeorge Bark worth) shall share 
with the rest of my children.' ” That Young made his will, 
dated in March, 1856, and, after giving a legacy to his daughter, 
Mrs. Deek, lie bequeathed all the residue and remainder of his 
real and personal estate to his daughter Emma Young, for her 
own sole and separate use and benefit, and appointed her sole 
executrix; and that Young died on the 17th July, 1856. And 
the bill prayed a declaration, that under and by virtue of the 
contract entered into between the plaintiff and the said Robert 
Cummin Young previous to the plaintiff's marriage with his 
said late wife, or otherwise under the circumstances hereinbefore 
set forth, the plaintiff is entitled to one equal third part or share 
of the clear residuary estate of or to which the said Robert 
Cummin Young was possessed or entitled at the time of his 
death; that the amount and particulars of the said residuary 
estate may be ascertained, and that one equal part or share 
thereof may be ordered to be paid or transferred to the plaintiff. 
To this bill the defendant demurred for want of equity, and for 
that neither the promise or contract which is alleged by the bill, 
and of which the plaintiff by the said bill seeks to have the 
benefit, nor any memorandum or note thereof, was ever reduced 
into writing, or signed by this defendant, or any person there¬ 
unto by this defendant lawfully authorised, within the meaning 
of the Statute of Frauds. 

Sir R. T. Kindersley, Y. C., after fully stating the bill, 
and the grounds on which the demurrer had been supported, 
said—I wdll consider, first, the demurrer, so far as it is founded 
on the Statute of Frauds, with regard to which the plaintiff, 
in the first place, contends, that even if the case is open to th e 
defence of the statute, it is not competent to the defendant to 
take advantage of that mode of defence by demurrer, but that 
it must be by plea or answer, specially pleading the statute. 
Now, certainly it appears that formerly an impression prevailed 
to that effect with respect to the Statute of Frauds, and also 


323 


with respect to the Statute of Limitations; but I confess I 
never could satisfy myself as to the soundness of the objec¬ 
tion to that mode of defence. The function of a demurrer 
is to insist, in a simple and summary mode, that, on the assump¬ 
tion of the truth of the facts alleged by the bill, the plaintiff is 
not, according to law, entitled to the relief prayed. It is in 
fact an appeal to the law, of which law every judge is bound to 
take notice; and I certainly cannot see what difference it could 
make in this respect whether the law, to which the appeal is 
made, is that which is founded on general principles of law and 
ecpiity, or that which rests on the authority of a particular sta¬ 
tute, or whether the statute on which it rests is one that des¬ 
troys the right, or only precludes the remedy. But it is un¬ 
necessary, I think, to reason the matter on principle, because the 
point has now been cpiite settled by the decision in Foster v. 
Ilodgson , (19 Yes. 180), in which case Lord Eldon expressed a 
clear opinion that a defendant may avail himself by demurrer of 
the defence afforded him by the Statute of Limitations—that is, 
as to the Statute of Limitations; and in Wood v. Midglcy (5 
De G., Mac., & G. 45) Sir G. J. Turner, L. J. decided the same 
point with respect to the Statute of Frauds, Sir J. L. Knight 
Bruce, L. J., concurring. The next point raised was this—the 
defence being, that according to the allegations in the bill there 
was no agreement iii writing signed by the testator, the plaintiff 
insists that the allegation of agreement contained in the second 
paragraph of the bill (even if that allegation stood alone) is 
sufficient to destroy the defence; because, although there is not 
in express words a statement that the agreement there mention¬ 
ed was in writing, and signed by the testator, yet the statement 
of the agreement in that paragraph is cpiite consistent with the 


supposition that it was in writing, and signed by the testator; 
and therefore the defendant ought not to have demurred, but 
ought to have pleaded the statute, with an averment that there 
was no agreement in writing signed by the testator. Now, I 
am of opinion that this paragraph must be taken to be an alle¬ 
gation of nothing more than a verbal agreement, and that the 
defendant may avail himself of the Statute of Frauds by wav of 
2 t 2 
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demurrer. As a general rule, to render a bill proof against a 
demurrer it ought to state all the facts necessary to entitle the 
plaintiff to the relief prayed; and if it only states some of them, 
and omits others, it must be assumed that those which are omit¬ 
ted do not exist, unless indeed they are necessarily to be inferred 
or presumed from what is stated. The maxim applies, “ De non 
apparentibus et non existentibus eadem est ratio.” Now, if the 
bill states an agreement in writing, it is unnecessary to add that 
it was signed by the parties sought to be charged, because, from 
the statement that it was in writing, it is necessarily to be in¬ 
ferred that it was signed; because if the paper was not signed, 
it was not an agreement; and that was held by Sir J. Leach in 
111st v. Ilobson , (1 Sim. & S. 543)—that is, where the bill alleges 
an agreement in writing. But as a verbal agreement is still an 
agreement, you cannot, from a mere 'allegation of an agree¬ 
ment, infer or presume that it was in writing; and as the 
fact that it was in writing is neither expressly alleged in the 
bill, nor necessarily to be inferred or presumed from what the 
bill does allege, the mere allegation of an agreement amounts 
to nothing more than the allegation of a verbal agreement, and 
then the defence may be made by demurrer. I think this view 
is strongly supported by the authority of Lord Thurlow’s obser¬ 
vations in Whitchurch v. Bevis , (2 Bro. C. C. 566), where he is 
commenting upon the case of Child v. Godobplmi , before Lord 
Macclesfield; and Sir W. Grant’s observations in Spurrier v. 
Fitzgerald (6 Yes. 555) tend to throw light upon that case. 
[His Honor read the passage.] Supposing, then, there were 
no other statement in the bill respecting an agreement or pro¬ 
mise except what is contained in the second paragraph of the 
bill, I should certainly decide in favour of the defendant. The 
next question turns on the seventh paragraph. The plaintiff 
contends that that paragraph contains an allegation that there 
was a note or memorandum in writing signed by the testator, 
being a paragraph in the testator’s affidavit, which the plaintiff 
contends is a sufficient note or memorandum in writing signed 
by the testator of the prior agreement within the intent and 
meaning of the statute. Now, upon this several questions arise; 
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and I may observe, that considering it as a very short bill, and 
a general demurrer, which appears to be in a very narrow com¬ 
pass, I have seldom met with a case involving so many distinct 
points as arise in this case. First, the defendant objects, that 
supposing the affidavit «was in every other respect a sufficient 
note or memorandum in writing, it was not made till after the 
marriage, and therefore not good within the intent of the sta¬ 
tute ; and the opinion expressed by Sir W. Grant in Randall v. 
Morgan (12 Yes. G7) is relied upon. Sir W. Grant’s opinion 
is expressed in the form of a strong doubt; and unquestionably 
even the doubts of such a judge are entitled to the utmost 
consideration and deference; but notwithstanding that 
doubt, it has been since held by Lord Langdale in Be Bid v. 
lh.om.pson, (3 Beav. 469), and by Lord Cottenham in the same 
case on appeal, reported in a note to Hammersley v. Be Biel , (12 
Cl. & l'in. 45), that a written memorandum or note, made after 
the marriage, of a parol agreement made before the marriage 
would be sufficient within the statute; the former (that is. Lord 
Langdale) referring to Lord Hareourt’s opinion in Hodgson v. 
Hutchinson, (5 Yin. Ab. 522) and the latter referring, not only 
to that case, but also to Lord Hardwicke’s decision in Taylor v. 
Beach, (l Ves. sen. 297), and to that of Lord Macclesfield in 
Montacute v. Maxwell, (1 Str. 236). All those opinions must, I 
think, outweigh Sir W. Grant’s doubt. The defendant next 
objects, that assuming that a proper memorandum or note in 
writing made after the marriage would be sufficient, this affida¬ 
vit of the testator is in no sense a note or memorandum that it 
was not made with any such intent, but only to rectify a state¬ 
ment made by the present plaintiff as to what the testator said 
on the occasion of the marriage; that it was made in the course 
ol a litigation between the testator and the plaintiff, totally un¬ 
connected with the contract or promise now alleged to the plain¬ 
tiff; and that it was merely put upon the files of the court 
without having been delivered or sent to the plaintiff or to any 
other person. Now, to determine this point, it is necessary to 
consider what was the object of the Statute of Frauds, at least 
of the 4th section. Its object was to prevent the mischief aris- 
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ing from resorting to oral evidence to prove the existence of the 
terms of an alleged verbal agreement in certain specified cases, 
and among the rest an agreement made in consideration of mar¬ 
riage, it having been found that in actions and suits to enforce 
such agreements, they were, in the language of the preamble, com¬ 
monly endeavoured to be upheld by perjury and subornation of 
perjury. Now, it is obvious that there can be no ground to 
apprehend any such mischief in any case in which you have, 
under the hand of the party sought to be charged, a written 
statement of the agreement which he entered into, and of all its 
terms 3 and for this purpose, as it appears to me, it can signify 
nothing what is the nature or character of the document contain¬ 
ing such written statement, provided it be signed by the party 
sought to be charged, whether it was a letter written by that 
party to the person with whom he contracted, or to any other 
person, or a deed or any other legal instrument, or any answer 
to a bill in Chancery, or an affidavit in Chancery or in bankrupt¬ 
cy or in lunacy. Thus, where a verbal agreement was made for 
the sale of land, a letter written by the vendor or purchaser to 
his own solicitor or agents, stating the terms of the agreement, 
and not intended ior the inspection of the other party, has been 
held to be a sufficient note or memorandum within the intent of 
the statute. That was held in Rose v. Cony ny ham (11 Yes. 550) 
and in Wclford v. Beasley , (3 Atk. 503). So a letter written by 
the vendor to his mortgagee, who was no party to the contract: 
that was held in Seayood v. Meale , (Pre. Ch. 560). In the case 
of Welfonl v. Beasley the case was this—the defendant, previ¬ 
ously to the marriage of the plaintiff with her daughter, had 
verbally agreed to give her a marriage portion of 1000/. Arti¬ 
cles were executed settling the 1000^. The defendant was not a 
party to the articles, but signed them as a witness, knowing 
their contents. This was held a sufficient note or memorandum 
within the intent of the statute. Now, in that ease the defend¬ 
ant, in attesting the articles, had no intention whatever of giv¬ 
ing a note or memorandum in writing; but Lord llardwicke 
paid the meaning of the statute is to reduce contracts to a cer¬ 
tainty, iu order to avoid perjury on the one hand, and fraud on 


327 



other; and therefore, both in this court and in the courts of 
common law, when an agreement has been reduced to such a 


certainty, and the substance of the statute has been complied 
with in the material part, the former have never been insisted 
upon. That is the language of Lord Hardwicke. I may add, 
that it is on the same principle, that if a bill is filed to enforce 
a verbal Agreement, and the defendant by his answer simply 
admits it, without insisting on the statute by the answer, the 
Court will decree performance, notwithstanding the defendant 
at the hearing insists on the benefit of the statute, because you 
have here all that it was the design of the statute to require, 
namely, a statement of the terms of the agreement in writing 
signed by the defendant. Indeed, formerly this Court went so 
far as to hold, (though the decisions in that respect have been 
since very properly overruled), that if the answer contained an 
admission of a parol agreement, even though it was accompanied 
by a protest insisting on the Statute of Frauds in the answer, 
the plaintiff should have a decree; which goes a long way to 
shew, that though the answer was not intended as a memoran¬ 
dum or note ol the agreement, because it is a statement of the 
agreement under the hand of the party sought to he charged, it 
is a sufficient note or memorandum within the statute. I think 
the principle of all these eases is applicable to the present. We 
have here a writing signed by the testator, stating the fact and 

the terms of the prior parol agreement or promise, and that is 

what is required by the intent of the statute. Indeed, it is im¬ 
possible not to feel that there seems even more justice inbindino- 
a person by such a statement of the agreement as is contained 
in this affidavit, which is prepared with all caution and delibera¬ 
tion, and which, in addition to the party’s signature, is stamped 
with the solemnity of his oath, and which was intended to be 
perused by the party with whom the contract was made, than 
by a mere letter, it may be, addressed to his solicitor or mort¬ 
gagee, written perhaps hastily and carelessly, and, at all events, 
never intended to come to the knowledge of the other party, J 
am of opinion, then, that the statement in the affidavit of the 
testator, set out in the seventh paragraph of the hill, is a suffi 
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cient note or memorandum in writing within the intent of the 
statute. A third objection raised by the defendant is, that the 
bill does not state the aflidavit to have been signed by the tes¬ 
tator, and that the statute requires that the memorandum or 
note should be in writing, and signed ly the party sought to be 
charged. I am of opinion that the signature of the testator is 
to be presumed and inferred from the fact stated, that he made 
the affidavit. An affidavit, whether in Chancery or in lunacy, 
must be signed as well as sworn by the party making it. If 
you can presume signature from the fact that an agreement is 
stated to be in writing, according to Sir J. Leach’s decision in 
Jlist v. Hobson , (1 Sim. & S. 543), h fortiori you may presume 
signature from the fact stated, that it was an affidavit made by 
the party. Indeed, it is obvious, that even if I had arrived at a 
contrary conclusion on this point, the only effect would have 
been, that in allowing the demurrer I should have given leave 
to amend the bill by stating the fact of signature. But there is 
a fourth objection raised, which is this—and this is a very ma¬ 
terial point—that the statement in the testator’s affidavit does 
not refer to what passed before the marriage. Now, it is per¬ 
fectly true that the plaintiff cannot rely on a note or memoran¬ 
dum in writing of a prior verbal agreement in consideration of 
marriage, unless it appears on the face of the note or agreement 
that the verbal agreement to which it refers was made before 
the marriage. Does it, then, appear upon the face of the affi¬ 
davit, according to its fair and reasonable construction, that 
what is stated to have passed occurred before the marriage ? I 
think it does. I think this is the fair and reasonable construc¬ 
tion of the affidavit. Now, the form of it is this. It purports 
to quote a passage from an affidavit of the present plaintiff, to 
which it is a reply. The passage thus quoted states a confession 
made by the testator to the plaintiff, on his marriage with the 
testator’s daughter, as to his (the testator’s) inability to provide 
a marriage portion, which, ex vi termini, properly means a por¬ 
tion provided to be given by a father to his daughter with a 
view to an intended marriage, and not so properly to any gift 
made after the marriage; and therefore I think that it is rea- 


soiiable to conclude in the absence of any thing- to the contra it, 
that a discussion or conversation which look place, ns it is stated, 
on the marriage between those parties, on the subject of provid¬ 
ing a marriage portion, took place before the actual marriage; 
and therefore I am of opinion that the occasion referred to in 
the passage quoted from the plaintiff's affidavit was an occasion 
antecedent to the marriage. But, then, having quoted that pas¬ 
sage from the plaintiff's affidavit, the testator's affidavit goes on 
to say that the plaintiff's representation is not correct, and then 
adds these words—“ To the best of my recollection and belief 
the words I used on that occasion were, ‘ There will be no money 
for you now, but at my death she shall share with the rest of 
my children.' " “ The words I used on that occasion." On 

what occasion? Why clearly the occasion referred to in. the 
passage quoted from the plaintiff’s affidavit, when the conversa- 
t.on took place on the subject of a marriage portion-that is, if I 
am right in my construction of that passage so quoted, an occa¬ 
sion antecedent to the actual marriage. So far, then, as relates 
to the first ground of demurrer—namely, the ground of the 
Statute of Frauds—I am of opinion, first, that when the facts 
appear on the bill, the defendant may avail himself of the de- 
ice afforded Iry the Statute of Frauds, by demurrer; secondly, 
iat the agreement stated in the second paragraph of the bill as 
having been made previously to and in consideration of the 
marriage was only a verbal, and not a written, agreement; 
thirdly, that a note or memorandum in writing, signed by 
the testator, slating the fact and the terms of the verbal agree, 
ment, is sufficient, though written after the marriage; fourthly, 
that an affidavit, stating the fact and the terms of the agree¬ 
ment, is a sufficient note or memorandum in writing within the 
intent of the statute ; fifthly, that the affidavit must be presumed 
to have been signed by the party making it; sixthly, that the 
occasion mentioned in the affidavit was an occasion which occur¬ 
red previously to the marriage. In short, in my opinion, the 
bill states a verbal agreement made by the testator previously to 
and m consideration of the marriage, on the faith of which the 
marriage took efFect, that at his death his daughter should have 
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an equal share of his property with his other children 5 and the 
bill states a sufficient note or memorandum in writing, signed 
by the testator, of such previous verbal agreement; and that 
therefore, so far as the demurrer is grounded on the Statute of 
Frauds, it cannot be sustained. The other ground of demurrer 
is, that supposing there was a valid and binding agreement 
made by the testator, he was discharged from its obligation by 
the death of his daughter in his life-time. Now, this proposi¬ 
tion proceeds upon the assumption that the perlormance ot the 
agreement became impossible by the act of God. Did, then, 
the death of the daughter render the performance of the 
agreement or promise impossible? There is a slight variation 
of language in the statement of the verbal agreement in the 
second paragraph of the bill and the statement in the affidavit 
mentioned in the seventh paragraph. In the former it is stated 
to have been an agreement or promise that he would at his 
death leave to his daughter an equal share of his property with 
his other children; and in the latter, (the affidavit), that at his 
death his daughter should have an equal share with his other 
children. But in my opinion there is no difference between the 
two; whichever language is adopted, the promise means precise¬ 
ly the same thing. According to either of the two forms ot 
expression, the promise was capable of being performed in two 
ways, and ouly in two ways, viz. either by bequeathing to his 
daughter by will an equal share, or by dying intestate, and 
leaving his children to share equally under the Statute of Dis¬ 
tributions. If his daughter Mrs. Barkwortb survived him, either 
of those two modes would have been a performance of the pro¬ 
mise that he would leave to his daughter, or that his daughter 
should have, an equal share. Now, unquestionably the death of 
his daughter in his lifetime prevented his performing the pro¬ 
mise in the latter mode—that is, by dying intestate—because, 
his daughter dying before him, she would not take anything at 
all. But did it also render it impossible to perform the promise 
in the former way—that is, by will? If the transaction in 
question had occurred before the statute relating to wills, 1 & iJ 
Viet., c. 20, came into operation; or if Mrs, Barkworth had left 


no issue, 1 should have been clearly of opinion that her death in 
the lifetime of the testator had rendered it impossible to per¬ 
form the promise in any way whatever. But what was there to 
prevent the testator from giving by his will to Mrs. Barkwortli 
nn equal share of his estdte? And if he had done so, would it 
not have been effectual under the 23rd section of the Wills Act? 
As Mrs. Barkwortli left children who survived the testator, it is 
perfectly clear that by virtue of that section a legacy or share of 
the residue given to her by his will would not have lapsed if the 
will had been made before her death. And the only question is, 
whether, if he had made a will in her favour after her death, the 
effect would not have been the same? This question came be¬ 
fore Sir J. W igrarn, C., in two different cases, in both of 
which lie decided in the affirmative—that is, lie decided that a 
gift by will to a deceased child, provided that child died after 
the M ills Act came into operation, would be effective within the 
33id section that is, it would pass to the representative of that 
child. In II inter v. II inter (5 Hare, 30G) a testator, by a will 
made before the \V ills Act, gave a sixth part of his residuary 
estate to one of his sons. The son died after the Wills Act 
came into operation, leaving issue, which issue survived the tes¬ 
tator. The testator, after the death of the son, made a codicil 
altciing a bequest to another child, and in all other respects con¬ 
firming his will. Sir J. Wigrarn, Y. C., held that the ease 
must be considered as if the testator had at the date of the 
codicil made a will in the very words of the former will, in 
which case there would have been a bequest to a son who was 
then dead; and lie decided that the words “ shall die,” which 
are the words in the 33rd section of the Act, meant <c shall die 
after the Act comes into operation,” and not “ shall die after 
the date of the will” making the bequest in his favour; and 
that the share given to the deceased son did not lapse, but went 
to the heir of the son so far as it consisted of realty, and to the 
executors of the son so far as it was personalty. There is a 
clear decision in that case. Again: in the case of Mower v. Orr 
(7 Hare, 473) the testator, by a will made after the Wills Act 
came into operation, gave a share of his residuary estate to one 
2 u 2 
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of his sons, who was at that time dead. The son had died after 
the Wills Act came into operation, leaving issue, which issue 
survived the testator, and Sir J. Wigram, V. C., held that the 
bequest did not lapse, that the case came within the 33rd sec¬ 
tion of the Act, and that the executor t>f the son was entitled to 
the share as part of the son’s estate. It is true, that in the 
latter case of Mower v. Orr, the testator, when he made his will, 
was not aware of the death of his son; but I cannot think that 
this could make any difference. The case of a testator being ^ 

aware of his son’s death when he makes his will, provided the 
son died after the Wills Act, is equally within the language of 
the 33rd section, and equally within the principle upon which 
the Vice-Chancellor decided each of the two cases I have refer- 
red to. Indeed, there seems good reason for concluding that 
in Winter v. Winter the testator, at the time of making the 
codicil which republished the will, was aware of his son’s death. 

Now, there is a case in the ecclesiastical court which might 

seem at lirst sight to he at variance with the decisions I have 

referred to, but which in truth does not conflict with them at 

all. It is Wilds v. Reynolds, (5 Marit. & Eecl. Cas. 1). There 

a testatrix, by a will dated the 1st January, 1823, many years 

before the AY ills Act came into operation, ga ve a legacy to one 

child, and the residue to her three other children. The three v 

residuary legatees all died before the Wills Act anno into opera. 

lion, one of them leaving a child, who survived the testatrix. 

In 1810, the testatrix executed a codicil republishing the will, 
and she died in May, 18-15. Her executors having renounced, 
and the testatrix’s surviving child being abroad, the grandchild 
applied for administration with the will and codicil annexed. 

The motion was necessarily ex parte, and Sir II. Jenner Fust, in 
granting the application, said—“ It is impossible to contend in 
an ex parte motion that the codicil ol 1840 brings the will with¬ 
in the 33rd section of the Statute ol IV ills. I ana of opinion 
that the legacies to the deceased eh.ldren have lapsed, and are 
not revived by the codicil of 1810. Now, I have no doubt 
that Sir J. Wigram would have given precisely the same opinion 
i* a similar case. The language ol the 33rd section, which is. 
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“when any person, being a child of the testator, shall die,” 
cannot apply to tlie ease where the child was already dead when 
that act came into operation. And in each of the two cases 
before Sir J. Wigram the very ground of the decision was, that 
the child died after the att came into operation; whereas in the 
case before Sir II. Jenner Fust the children had died before the 
act came into operation. Now, in the present case all the res 
gestae, including the death of Mrs. Barkworth, occurred after 
the Wills Act came into operation; and I am of opinion, that 
if at any time, whether before or after Airs. Barkworth’s death, 
the testator had made a will giving her a share of his property, 
that would have been good and effectual under the 33rd section 
of the Wills Act, and that therefore the death of Mrs. Bark- 
worth in the testator’s life-time did not render the performance 
of the testator’s promise or agreement impossible. A case oc¬ 
curred before Sir J. Wigram which I think bears strongly on 
the present. It is Jones v. How , (7 Hare, 207). [His Honor 
read extracts from the report.] Now, that case differs from the 
present in the all-important ingredient that the daughter died 
without issue, so that the case did not come, in that respect, 
within the 33rd section of the Wills Act. But I think it im¬ 
possible to read the passage I have quoted from the judgment 
without feeling satisfied, that in the opinion of Sir J. Wigram, 
if the daughter had left issue which had survived the testator, 
which is the case before me, the plaintiff, as her representative, 
would have been entitled to the benefit of the covenant. The 
argument in the Court of Common Pleas is reported in 9 C. B. 
1, hut unfortunately the reasons of the judges for their certifi¬ 
cate are not given. The argument before the Court of Common 
Pleas turned in some degree on a particular question of this 
nature—whether, if a covenant or agreement, or condition of a 
bond, is in the disjunctive, (that is, to do one or other of two 
things, at the option of the covenantor, and one becomes im¬ 
possible by the act of God), the covenantor is or is not discharg¬ 
ed from the other matter agreed to he done? I notice this 
point, because in the present case it may perhaps be suggested, 
that as the father’s agreement was at the time of making i( 
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capable of being performed in one or oilier of two different 
inodes, namely, either by will or by dying intestate, this is dis¬ 
junctive, and at the option of the father to do either; and as 
the latter has been rendered impossible by the death of the 
daughter, (that is, by the act of God),‘the father is discharged 
from performing the agreement in the other mode, namely, by 
will, according to the proposition laid down by Lord Coke in 
Laughter’s case , (5 Kep. 22). That proposition is thus laid down 
by Lord Coke—“ That when the condition of a bond consists 
of two parts in the disjunctive, and both are possible at the 
time the bond is made, and afterwards one of them becomes 
impossible by the act of God, the obligor is not bound to per- 
form the other part/' That this proposition is too broadly laid 
down by Lord Coke is evident, not only from a careful consi¬ 
deration of the circumstances of the case itself, which required 
for the decision no such proposition, but from subsequent deci¬ 
sions. In an Anonymous case (1 Salk. 170) the condition of a 
bond was to make to the obligee a lease foi life of certain pie- 
mises by a certain day or pay him 100/. The obligee died before 
the day on which the person for whose life the lease was to be 
granted died, which, of course, was the act of God, rendering 
the performance of that part of the condition impossible ; and 
it was adjudged that his executor should have the 100/. ; that is, 
that the other part should be performed, notwithstanding that 
one had become impossible by the act of God. That was laid 
down by Treby, C. J., and the ground of Laughte r’s case was 
denied to be universal. In the case of Studholme v. Maun dell 
(1 Str. 279) the Court said that the rule and reason of Laugh - 
ter’s ca8e ought not to be taken so largely as Coke has reported 
it; hut, according to the nature of the ease, it really is, I think, 
the proper way of looking at it; and Treby, C. J., cited the 
Anonymous case I have already referred to m Salkeld, and added 
that in that case St.John, C- J., declared that he knew well 
some of the judges who gave the resolution in Laughter’s case, 
and they denied that they had laid down any such rule as Coke 
had reported j yet the whole Court held that the principal case 
of Laughter was good law. In Da Costa v. Dads (1 B. & P. 


242) the Court of Common Pleas hold, that where the condition 
of a bond is to do one of two things, shewing that one could 
not be performed is no good reason for not having performed 
the other. Now, it appears to me that it is impossible to lay 
down any universal proposition either way, but that the princi¬ 
ple to be applied in each case is, that it must depend on the 
intention of the parties to the bond, or covenant, or agreement. 


such intention to be collected from the nature and circumstances 
of the transaction and the terms of the instrument ; and this, 
at least, I think, will hardly admit of contradiction, that if the 
Court is satisfied that the clear intention of the parties was, that 
one of them should do a certain thing, but he is allowed at his 
option to do it in one or either of two modes, and one of those 
modes becomes impossible by the act of God, he is still bound 
to perform it in the other mode. Now, here it was manifestly 
the intention of the parties, that, in one way or the other, the 
daughter should have an equal share of the testator's property ; 
and if the testator was prevented, even by the act of God, from 
performing his obligation in one way, he was bound to perform, 
it in the other way, which was possible. Therefore, if I am to 
consider this with reference to the question of a disjunctive con¬ 
dition, or covenant, or agreement, I am of opinion that in this 
case, according to the true intention of the parties, the testator 
was not absolved from performing his agreement by the mode of 
a will merely because the death of the daughter prevented him 
performing it by letting an equal share devolve on her by means 
of the Statute of Distribution, by reason of his dying intestate. 
Upon the whole, therefore, it appears to me, that having regard 
to the demurrer, so far as it is founded on the Statute of Frauds, 
and having regard to it so far as it is founded on the second 
general ground which I have mentioned—it appears to me that 
the demurrer is not sustainable."— Jurist, Reports. 

Where completion became impossible by act of one of the 
parties to an agreement, plaintiff recovered. 

By agreement in writing, the defendant, as incoming tenant, 
agreed with the plaintiff, as outgoing tenant, to purchase straw 
upon the farm at a valuation to be made by two persons, or their 
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Umpire. Valuers were appointed by the parties, wlio did not 
agree upon the valuation or appoint an umpire, and in the mean¬ 
while the defendant consumed the straw :—Held, that the plain¬ 
tiff was entitled to recover for the straw as upon a quantum 
meruit, the arbitration agreed to by the parties having become 
impracticable. Clarice v. West rope, 18 C. B. 7G5 ; 25 L. J., C. 
P., 2S7.— Digest, Jurist. 

So where the defendant and L. being in partnership to either, 
by deed, jointly and severally, assigned and transferred to the 
plaintiff, all the stock in trade debts, sums of money and all 
other the estate and effects of the partnership; at the time of 
making the deed, a bill of exchange payable to the order of the 
defendant, and in his possession, was part of the estate of the 
partnership; the defendant, instead of transferring the bill, as 
he might have done, to the plaintiff, incapacitated himself from 
so dung by parting with its possession :—Held, that there was 
an implied covenant on the part of the defendant that he would 
do nothing in derogation of his deed, and that he had been 
guilty of a breach of this covenant with regard to the hill of 
exchange which was assigned by the deed. 0 niton v. A/kius, 
IS C. B. 249; 2 Jim, N. S., 312; 25 L. J., C. P., 259. — Id. 

Where the Court is satisfied that a rule nisi for an attachment 
has reached the hands of the person against whom it is directed, 
niul that he is keeping out the way to avoid service, it will make 
the rule absolute, notwithstanding its not having been served, 
personally. Morris , hire, 1 B. C. C. 190; 22 L. J., Q. B., 
•11 7—Coleridge.— Id* 

Where the production of a particular witness becomes impos¬ 
sible by death, illness or procurement, and where the prisoner has 
had an opportunity of examining such witness, in the lower 
Court, his deposition may he read, by evidence. 

If the deposition of a witness on charge of an indictable 
offence has been regularly taken before a magistrate, and at the 
time of the trial such witness is dead or (under 11 & 12 Viet, c . 
42. s. 17) so ill as not to be able to travel, the deposition may 
Ik- read as evidence against the prisoner. So also, if it be proved 
that the witness he kept away by the prisoner’s procurement. 
Reg. v. Scaife, 17 Q. B. 238. 
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_;ut sucli deposition is not admissible on the ground merely 
that the prosecutor, after using every possible endeavour, cannot 
find the witness.— Id. 

The prisoner was examined before a magistrate upon a charge 
of feloniously wounding A., and committed for trial. A. subse- 
quentlydied, and the prisoner was tried upon an indictment for the 
murder, and upon the coroner’s inquisition for the manslaughter, 
of A.:—Held, that the deposition of A. taken before the com- 
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mitting magistrate was properly received in evidence at the trial 
under the 11 & 12 Viet. c. 42, s. 17. Reg. v. Beeston, 18 Jur. 
1058—C. C. It.— Digest, Jurist. 

The question as to the admissibility of such evidence is not 
whether the two charges are identically the same, but whether 
the prisoner, on the inquiry before the magistrate, had a full 
opportunity of cross-examining the witness whose deposition is 
sought to be used.— Id. 

Evidence — Depositions'] —A witness, who had been examined 
before the committing magistrate, came to the assize town 
where the trial of the accused was to take place, and into the 
building where the court was sitting, but before the trial came 
on, returned to his home by the advice of a medical man, who 
deposed that in his judgment it would have been highly danger¬ 
ous for the witness to remain. While the trial was going on 
the witness was on his way home:—Held, that the witness was 
f€ unable to travel,” within the meaning of the 11 & 12 Viet. c. 
42, s. 17, and consequently that his deposition before the com¬ 
mitting magistrate might be read in evidence. Parke, B., and 
Channell, Serjeant. Reg . v. Wicker , IS Jur. 252—N. P. C.— Id . 

Exception was taken to the plaintiff's action, because he 
brought it upon a copy of the deed instead of on the original 
deed, which was in the possession of the defendant who would 
not produce it. Held, that as it was impossible for the plaintiff 
to produce the original deed uuder these circumstances, that he 
might produce the next best evidence. 6th April, 1852, French, 


appellant. 

The plaintiffs sued to recover rents which action, dismissed in 
the lower Court, was decreed in appeal. In appeal, over, held 
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that the principal argument of the petitioners, defendants/in 
support of their application is that Section xiv.' xv. Reg. IX. 
1833, and Construction No. 884 have not been attended to; but 
by Section xiii. the Board of Revenue must first direct how and 
when the village accounts are to be furnished. As the Board has 
not prescribed any rules on the subject. Section xiv. and xv. 
cannot be cited as barring the plaintiff's suit against the peti¬ 
tioners whose application must be rejected. 

Note .—Performance being rendered impossible by reason of 
the laches of the Board of Revenue, the plaintiffs could n ot 
comply with the law—and the maxim “ actus curia? nemi- 
nem gravabit •” applies to these cases. Where performance be¬ 
comes impossible, and that through no default of the plaintiff, 
non performance cannot be pleaded in bar of bis action. Vide 
also the maxim page 181, Broome. " The law itself and the 
administration of it must yield to that to which every thing 
must bend—necessity; the law in its most positive and perempto¬ 
ry injunctions, is understood to disclaim all intention of com¬ 
pelling parties to impossibilities." The nature of the necessity 
pleaded, must be such as the law would itself respect, for 
there may be a necessity which it would not respect—a necessity 
created by a man’s own act, with a fair previous knowledge of 
the consequences that would follow and under circumstances 
which he had then a power of controlling, is of that nature. 
Secondly, that the party who was so placed, used all practicable 
endeavours to surmount the difficulties which already formed that 
necessity, and which on fair trial he found insurmountable. 
Thirdly, that all this shall appear by distinct and unsuspected 
testimony, for the positive injunction of the law, if proved to 
be violated can give way to nothing, but the clearest proof of 
the necessity that compelled the violation, &c. Sir W. Scott, 

p. 181, 18&. 

Where, however, a party by bis own contract absolutely en¬ 
gages to do an act, it is deemed to be his own fault and folly 
that he did not expressly provide against contingencies, and 
exempt himself from responsibility in certain events, and in such 
cases, inevitable accident will not excuse performance,—-"Vide the 
article in extenso, p. 181 to 180. 
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Service of a copy of the bill, and notice of an application to 
appoint a guardian ad litem to an infant defendant, upon the 




principal of the college, of which the infant was an Under- 

graduate member,— Held sufficient, the plaintiff being unable 
6 


to discover the residence of the infant’s parent. Christie v. 
Cameron ., 2 J., N. S., 735; 25 L. J., Chanc., 488—V. C. W.— 
Digest , Jurist . 


Ar^iimenturn ab iiiconvenieuti plurimum valet in lege. Practical inconve¬ 
nience is a good plea, in matters of questionable practice and doubtful intention. 

Kihil quod est inconveniens e9t licitum.—Where a rule causes practical incon¬ 
venience, it should be cancelled. 

Iii a dispute as to the nature of the service required in fore¬ 
closure under Reg. XIV. 1800, whether it must necessarily be 
personal, held in reversal of former precedents, that cases might 
occur in which personal service could not be effected ; that the 
mortgagor might keep purposely out of the way and in case of 
a female, personal service, would be impossible and the mort¬ 
gagee would be wholly at the mercy of the mortgagor and the 
law would consequently become nugatory. Mustt. Conoje but- 
banoo, appellant, 21st June, 1854. 

On the grounds of great inconvenience and hardship, the 
Sudder Court unanimously set aside all former precedents, which 
rendered a dismissal of an action or appeal, necessary on the 
secession of one or more parties to it, pendente lite. 27 th Janu¬ 
ary, 1858, Miscellaneous petition. Grant petitioner. 

In a question as to the discretionary power to admit appeals 
from the decisions of a Moonsiff after thirty days, per Mr. Tor¬ 
rens, dissentient, from the ruling of the majority, that no discretion 
could be exercised under Regulation VII. 1832, inter alia, "that 
the strict interpretation was never meant to be applied to cases 
whereon special enquiry it was and would be physically impossible 
for an appellant to have appeared within time and where a defend¬ 
ant had never heard of a decree against him, until arrested and 
put into jail and like causes.” To construe rules which were laid 
2 x 2 



MiNisr^ 


340 


1 




down merely as to the mode of calculation of time, as applying 
to cases of the above kind and as barring the enquiry which is 
provided by Section x. Regulation YI. of 1793, and Section 
xlvi. Regulation XXIII. of 18L4, so prominently referred to and 
which were left unaltered by the law now under discussion, must, 
in my opinion, occasion great injustice, and I would reverse the 
ruling of the 3rd of January, 1856, as opposed to law,” p. 683, 
Ramnarayan Singh, appellant, 30tli July, 1856. 

Role .—Graver inconvenience will probably lead to the reconsi¬ 
deration of this ruling. ¥e may add impossibilium nulla obli- 
gatio est and lex non cogit ad impossibilia. The ruling will 
favour false actions, to which it is only necessary to obtain collu¬ 
sive answers by consent, the party personating the defendants 
who are intended to be victimized, and at any time after the 
thirty days—these parties are taken in execution. This is no 
supposition, many such eases continuously occur—and to meet 
them the law must be amended or the ruling reconsidered, 
on the ground of being bad for inconvenience. [The above rul¬ 
ing has been set aside in full Bench, since this case was entered.] 

Note .—The inconvenience must not be that affecting indivi¬ 
duals exclusively, but the public indifferently, and a general Rule 
causing inconvenience of the latter description, may and should 
be superseded. The remarks per Lord Ellenborough in the 
Note Section xxxvii. p. 31, Best's Principles of the Law of 
Evidence, are very pertinent. “ There hardly exists a general 
Rule out of which does not grow or may be stated to grow, 
some possible inconvenience from a strict observance of it. 
Nevertheless, the convenience ol having certain fixed Rules 
which is far above any other consideration, has induced Courts 
of Justice to adopt them, without canvassing every particular 
inconvenience which ingenuity may suggest as likely to be 
derived from their application.” R* v • Inhabitants of Ilarmy- 
wortk. 

Again in the same Note, where the counsel argued thus, the 
defendant is undone and impoverished for ever, if this action 
be maintained against him, for then twenty other suits will be 
brought against him in the like matter, “ to which Thirning, 
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J. interposed” wliat is that to us? It is better that he should 
be quite undone than that the law should be changed for him. 
Le ley est reasonable qui provide pur le multitude, coment que # 
ascun especial person ont perd’ per ceo. Best’s Principles of 
Law of Evidence, p. 31. ‘ 

And legislation proceeds on this principle, quod semel aut bis 
existit preetereunt legislatores. Broome’s Maxim, p. 37, and 
ad ea quae frequentius accidunt, jura adaptantur. 


Omne majus continefc in se minus.—The greater contains the less. 

Quando plus fit quarn fieri debet, videtur etiam illud fieri, quod faciendum est. 
—When powers are exceeded, the excess only will be void. 

Non debet cui plus licet quod minus est non licere.—A party may exercise a 
limited power. 

Note .—The first maxim whether as a rule of logic or of law 
is obvious—the second and third are equally obvious—the excess 
only in the former case is void. In the third case every one 
may exercise a lesser power. 

A notification for the sale of an estate was published in which 
the arrears were entered at a less figure than was actually due. 
The sale which took place subsequently pursuant to the notifica¬ 
tion, upheld as legal. 12th January, 1854, Mustt. Bunnoo, 
appellant. 

An action was instituted to recover 98 Its. rents, in which the 
defendant admitted that arrears to the extent of three rupees 
only were due, and the lower Court dismissed the plaintiff’s ac¬ 
tion, which order was affirmed on appeal. On special appeal, 
the case was remanded to the lower Court to enter judgment for 
plaintiff to the extent admitted. 13th November, 1851, Musst. 
Obedunissa, appellant. 

Note .—Exaggerated actions for rent should be dismissed with 
damages under Section xv. Regulation VII. 1799, and vexatious 
actions should be dealt with as per Regulation III. Section 12, 
1793 or Section 40, Regulation XXIII. 1814. 

Unascertained and undefined advantages will pass under the 
general words by a grant of a manor, although not in the con- 
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templation of either party at the time. Thus, for instance, the 
minerals in the lord's waste would pass, although their existence 
was neither known nor suspected by any of the parties to the 
contract; so also the advowson to a living will pass with a 
manor by general words, though not specifically named in the 
grant. Attorney- General v. Dtoelrnc Hospital, 17 Bcav. 3GG ; 22 
L. J. Clianc., 846.— Digest , Jurist. 

Barratry may be committed by the master of a ship who is 
part owner. Jones v. h tcholson, 10 Excli. 2S; L. J"*, Lxch. 
330.— Digest, Jurist. 

Where the master, being part owner, fraudulently sold the 
ship and cargo and applied the proceeds to his own use :—Held, 
that this was a loss insured against by the words “ barratry of 
the master," and, per Martin, B., also by the words "all other 
perils, losses, and misfortunes."— Id. 

A testator gave to A. “ all my interest and claim on house- 
hold property in W., on which I have a mortgage of 1,500£. 

_Held, that this entitled A. to the arrears of interest, due upon 

the mortgage at the time of the testator s death. Gibbon v. 
Gibbon, 13 C. B. 205.— Digest, Jurist. 

At the time of the testator’s death, debts were due in respect 
of repairs done in his lifetime to the mortgaged premises ; these 
were paid by the executrix -.—Held, that she was not entitled to 
be reimbursed by A. the sums so paid.— Id. 

The executrix having compelled A. to pay her the interest, 
and the debts above mentioned, before she would give up the 
title-deeds of the mortgaged premises to him : Held, that (as¬ 
suming the executrix to have assented to the bequest) A. was 
entitled to recover back the amount in an action for money had 
and received.— Id. 

Every person who can sell or alienate property (Section 
334,) can generally also give it in mortgage, or pawn ; and those 
who cannot sell or alienate their property, can neither mortgage 
nor pawn it; because though, strictly speaking, only the deten¬ 
tion of the pledge is contracted for, a sale of it may be the ulti¬ 
mate consequence, in ease the debt be not paid, or the conditions 
of the principal contract he not fulfilled.- Ilbcrling . 
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Certain co-proprietors agreed amongst themselves under 



penalty not to sell their respective interests to a stranger. Sub¬ 
sequently to which, one of them executed a mortgage in favour 
of a third party. His coparceners brought an action to recover 
the penalty. Held by tlie Sudder Court, that mortgage being 
not an absolute sale, but only a conditional one, it did not come 
within the penal consequences of the agreement and was within 
the competence of the mortgagor. 5th August, 1851, TVise, 
appellant. 

A receiver cannot grant a lease which shall be binding on the 
proprietors of the estate. 21st March, 1850, Gholum Nubbee, 
appellant. 

The plaintiff brought an action to recover possession of three 
plots of land and gave the boundaries in the gross. In the 
lower Court, his action was nonsuited for want of the specific 
boundaries of each plot. Held in appeal that the boundary of 
the entire land claimed was sufficient; accordingly the case was 
remanded for disposal on its merits. 1st August, 1S53, Kashee- 
nath, appellant. 

The plaintiff sued for possession of 13 gundas, 1 cowrie and 
1 kraut share, and for registration of his entire estate 2 annas, 
13 gundas, 1 cowrie and 1 kraut and the defendants admitted 
his 2 as. but denied the rest. The lower Court gave a decree for 
possession of 12 gundas, 1 cowrie, 1 kraut and of registration 
for 2 annas, 12 gundas, 1 cowrie, 1 kraut in the Collector’s office. 
The lower appellate Court considering his claim for possession 
barred by limitations, dismissed the whole claim. Remanded in 
special appeal, the defendants having admitted this 2 annas—the 
decision was as it stood contrary to the admissions of the defend¬ 
ants themselves. Sitladutt Rawut, appellant, 1st December, 
1847. 


A childless widow formally relinquished her claim to her 
husband’s estate in favour of his brother, in consideration of a 
certain allowance of money and land, and the deed included his 
heirs—and when he also died without issue, revived the claim to 
her husband’s estate on the grounds that his widows were not 
heirs, within the meaning of the deed. Held, that ns the volin- 
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quishment was to heirs generally, her brother-in-law’s widows 
were tenants for life and trustees for the ultimate heirs. 29th 
May, 1850, Musst. Noor Muttroo, appellant. 

An action was instituted to recover possession of an entire 
mouzah, and in the lower Court a decree passed for plaintiff, 
which decree was reversed in appeal for want of detail of the 
boundaries of all the component lands comprising the mouzah. 
In special appeal, it was held that the mouzah being entire, it 
was quite unnecessary to give the boundaries of the component 
plots and particular parcels of land belonging to it. 21st 
December, 1852, Kishen Hurree Chatterjea, appellant. 

A party held in lease the whole proprietory rights and inter¬ 
ests of his lessor. A dispute subsequently arose between them 
as to the fact of G000 begahs of waste land being included 
within the lease. Held, in appeal, in modification of the decree 
of the lower Court, that as the tenant was seized in all the rights 
and interests of his lessors, during his term, the waste lands in 
question passed under the lease. 23rd February, 1853, Nund- 
nundon Gliose, appellant. 

A party applied for permission to sue as a pauper, stating 
in his petition the amount of the principal monies due to him. 
He instituted an action to recover the principal together with 
the interest, and obtained a decree from which an appeal was 
preferred, on the grounds that the action for both principal and 
interest was at variance with his original petition to sue as a 
pauper. Held, that the action for both principal and interest 
would lie, and accordingly the appeal was dismissed. 3rd March, 
1853, Radachurn Sahoo, appellant. 

In an action to recover an entire mouzah, an objection was 
preferred of under-valuation, inasmuch as a bazaar within the 
mouzah had not been included in the valuation. Held, that as 
the bazaar was a part of the Talook itsedf, the objection could 
not be sustained. 25th January, 1853, Madobchunder Baner- 
jea, appellant. 

The plaintiffs obtained a decree for possession, but the data 
furnished by them, did not enable the Court to form an esti¬ 
mate of the approximate quantum of the amount of mesne pro- 
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to which they were entitled, and therefore refused to make 
any award as to mesne profits. Held in appeal, that such was 
contrary to established practice; that where the amount only 
was uncertain, that could be ascertained by deputing an ameen, 
for whidi purpose the proceedings were returned. Devnarain 
Pandy, appellant, 28th May, 1846. 

The order of the lower Court allowing an enhancement of 
the rent under notice Section 9, Reg. V. 1812, disallowed in the 
lower appellate Court, because the notice, although it specified 
the gross specific rent to be paid thenceforward did not state 
the amount of increase, as between past and future rents. In 
special appeal, the reasons of the lower appellate Court were 
overruled. Joynarayon Ghose, appellant, 31st May, 1847, two 




cases. 

The lower Court, referring a case to arbitration, the arbitra¬ 
tors awarded 370 begahs to the plaintiff, in whose favour a decree 
passed, which was reversed by the lower appellate Court, because 
the arbitrators did not find that the landmarks corresponded 
with those detailed by the plaintiff. Held, in special appeal, that 
the arbitrators did not say, that they do not find the land marks 
of the land decreed by them, to correspond with those de¬ 
tailed by the plaintiff, but that they find that portions of the 
lands, detailed in the plaint, are not to be traced. As much as 
they traced, they awarded out of the entire amount claimed, 
which had been identified. 27th August, 1850, Kishenehunder, 
appellant. 


Omnia prresumuntur rif e et solenniter esse acta donee probetur in contcarium. 
Stubit prfeMimptio donee probetur in contrarium.—That all things have been 
properly done, will be presumed, until the contrary be established. 

In iaeto quod se liabet ad bonum et malum, magis do bono quam demalo lex 
intendifc.—Where a tiling may be done in a legal or an illegal way, the law will 
presume the former. 

Odiosa et inhonesta non preesumuntur.— Mischief, and dishonesty will not be 
presumed. 

Injuria non preosumitur.—Illegality is never presumed. 

Nemo priesumitur ludere in extremis—moriturus non pr<03umitur month!_ 

presumptions are in favour of the truth of deathbed statements. 
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On the subject oi‘ presumptions in general in connection with 
evidence, the general student cannot consult a better work than 
Best’s Principles Law of Evidence, Section 286, et infra, 
p. 3G3. Evidence is conclusive or presumptive, the latter, when, 
with reference to the degree of persuasion generated by it, the 
inference of the principal fact, from the evidentiary, is only pro¬ 
bable. The probable force of a chain of presumptive proof, 
depends on the number, independence, weight, and consistency 
of those elementary circumstances, Section 289. The different 
definitions of the term presumption will be found in Sections 
290, 291 and 292. There is a distinction between preesuraptio, 
suspicio, conjectura, which the words themselves denote suffi¬ 
ciently. Presumptions are sometimes called intendments of 
law, Section 293, are irrebuttable or rebuttable ; the former, 
prsesumptiones juris et de jure, Section 295. Thus, re judicata, 
evidence will not be admitted, to show that the decision 
was erroneous. That a child under seven years is incapax 
doli. Bonds and specialties, as proof of consideration, unless 
impeached for fraud. A receipt under hand and seal, of 
payment of money. Section 203, rebuttable or praesump- 
tiones juris tantum, good until disproved. Thus, in bills 
of exchange, consideration is presumed—but evidence may be 
admitted contra. Legitimacy of offspring—capacity of an in¬ 
fant over seven years to commit felony, by proof of precocious¬ 
ness—presumptions of honesty, innocence, sanity, &c. may be 
challenged and refuted. Section 301, introduces us to mixed 
presumptions, i. e. of law and fact, applicable to things and 
persons. Presumptions from ordinary conduct—that a man will 
not throw away his property. "VV id prefer his own offspring— 
that a man will credit payment to the debt of longest standing. 
Section 308; presumptions are strong or slight—of the latter, 
possession of stolen property, long after the theft; footmarks ; 
previous quarrels, as presumptive ol homicide—or pecuniary 
interest in the death of deceased, all taken singly. 

Section 310, strong presumptions are prima facie evidence. 
Possession of property; recent possession of stolen property, 
that the party is a thief; a receipt for rent subsequent, that 
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^former rcll t, s were paid—presumption from natural affection, 
illustrated by Solomon’s judgment. Section 3:30, the flowing of 
the tide, that the river is navigable; malice, from the publication 
of an injurious libel—or from homicide. Section 321, pre¬ 
sumptions from the course of nature, in preference to casual pre¬ 
sumptions—of accusations of theft by ail individual, where the 
weight of the thing stolen rendered its manual removal impos¬ 
sible, as a log of timber—charges of robbery by violence, pre¬ 
ferred by a strong man against a child—of rape, preferred by a 
strong woman against an old man. Presumptions in favour oi 
sanity—of natural affection, as formerly instanced, and under 
which money advanced to a child by a parent, will be presumed 
to be a gift, not a loan. Section 322, presumptions validating 
acts. Section 323, presumption of innocence, vide the judg¬ 
ment, Bayley and Best, conflicting presumptions—an indictment 
for bigamy, the law presuming in favour of continuation of 
life—also, against the commission of crimes. Section 325, 
presumption of knowledge of the law, Section 327, against 
illegality. Section 329 of the discharge of official acts by public 
officers. Section 220, presumptions against fraud and covin, 
vice and immorality—presumptions in favour of marriage, from 
acknowledgment, cohabitation and reputation ; of legitimacy of 
children. Section 331, wrongful, oppressive or tortuous con¬ 
duct will not be presumed—Section 332 nor want of religious 
belief. Section 333, truth of testimony will be presumed and 
why. Section 335, priora posterior ibus—posteriora priori bus, 
media prioribus et posterioribus. Section 317, presumptions of 
right from possession and use. Section 318, prescription, praes- 
criptio est titulus ex usu et tempore substantial*! capiens ab auo- 
toritate legis, destroyed by interruption. Section 353, but not by 
variations in mode of exercise of right. Section 358, title by non¬ 
existing grant; our Courts may pay heed to the remarks of Sir 
Edw. Coke. “ Besides possession and uses are in themselves legi¬ 
timate evidence of the existence of rights created since that period 
(L Rich. 1, A. D. 1 ISO), the more obvious and natural proofs of 
which may have perished by time or accident—‘ Tern pus/ says Sir 
E<Jw. Coke, f est edaxrerum/ Records and letters patent and other 
2 y 2 
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writings, either consume or are lost or embezzled; and it* ancient 
grants and acts had been drawn in the life time of the parties 
to them, they might have shown the truth of the matter; but 
after the death of all the parties, and after many succession of 
ages, if any objection or exception should prevail, the ancient 
and long possession of owners should hurt them, acting on this 
principle partly, but chiefly for the forbearance of justice and 
the sake of peace by quieting possession, the judges attached an 
artificial weight to the possession and uses of such matters as 
lie in grant, when no prescriptive claim was put forward and in 
process of time established it as a rule that twenty years adverse 
and uninterrupted enjoyment of an incorporeal hereditament, 
uncontradicted and unexplained, was cogent evidence from which 
the jury should be directed conclusively to presume a grant or 
other lawful origin of possession.” If we substitute the neces¬ 
sary dates, for Rich. 1, (A. D. 1189) can we do nothing to ex¬ 
tend the protection of this most just and reasonable presumption 
to our numerous grantees, when these titles are put in issue, 
by the descendants or privies in representation of the original 
grantors ? It is hoped that the above partial and very imper¬ 
fect analysis, will introduce the work from which it has been 
made to many readers. 

“ Section 367, presumption of dedication of high way to the 
public. Section 368, of surrender of user, by non user. Section 
373, various prescriptions. Section 374, of conveyances by trus¬ 
tees—presumption in favour of owner of inheritance. Section 380, 
presumptions ex lege naturae, changes of seasons,, &c. lex spec- 
tat naturse ordinem—presumptions of ordinary powers and facul¬ 
ties, &e. of usual duration of gestation. Section 383, moral pre¬ 
sumptions ex lege naturae—-as in favour of offspring—of common 
sense, that payment of money is in satisfaction of debt—not a 
gift, non pnesumitur donatio. Section 884, qui solvit, nunquam 
ita resupinus, ut facile suas pecunias jaetefc et indebitas effundafc. 
Section 387, presumptions arising out of ordinary conduct— 
inter alia, that a tenancy is from year to year. Leases for un¬ 
certain terms are primft facie at with Indefinite hire, for a year. 
A promise to marry imports an understanding, that it shall take 
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place within a reasonable time. Admissions against interest. 
Presumptions of knowledge of rules, in members of clubs, socie¬ 
ties, &c. That parties to a lease are conversant of the lessor's 
title, &c. Section 388, tearing up a will, of revocation. Taking off 
seal, of cancelment of deed. Section 389, presumptions from 
date of letters and documents and Section 390, presumptions 
from course of business. Section 391, from usage of trade. 
Section 392, that things remain statu quo ante—of continu¬ 
ance of debt—of payment, from no demand being made/' The 
presumptions applicable to the criminal law are also given and 
are very well worth perusing. 

Of presumptions ex natura, two may be mentioned, as within 
the personal knowledge of the writer of these notes. In a pro¬ 
secution for cattle-stealing both parties claimed the cow; it being 
impossible to come to any decision, the animal was taken to its 
usual pasture ground and let go—it returned to its stable at the 
prosecutors—again, in a case of stealing a hen—under similar 
circumstances, the hen being turned adrift in the village, found 
her way to the prosecutors. In both cases the presumptions of 
ownership, amounted to plena probatio. 

A party sold a property, but nevertheless upon conditions, 
viz. that if the purchase money was repaid by him to his vendee, 
within the year, such sale should be void and took a deed of 
agreement to this effect and delivered over the Coala or bill of 
sale. After the expiration of the year, the vendee instituted 
an action for possession, declaring default of the vendor to redeem 
the estate by repayment of the purchase-money and in proof, 
filed the agreement, which the defendant had surrendered to 
him, In the lower Court, judgment passed for the plaintiff, 
which was reversed on appeal, because the plaintiff had not esta¬ 
blished the fact of legitimate possession of the deed of agree¬ 
ment. In special appeal, the judgment of the Court of first 
instance was affirmed, in reversal of that of the lower appellate 
Court, the Sudder Court holding, that the possession of the 
deed in question by the plaintiff, was primft facie evidence of a 
voluntary surrender and the proof of the contrary attached to 
the party making the objection. 23rd August, 1852, Shama- 
dhur Chowdry, appellant. 
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In execution, the lower Court admitted a claim preferred, as 
dainmulmr—or settlement, which the lower appellate Comt 
reversed on the grounds inter alia, that by a proceeding of the 
special Commissioner, it was shown that the judgment-debtor 
was in actual possession, and which order was reversed in special 
appeal, as based on insufficient grounds. A review of judgment 
beiim* admitted, held by the Court, Messrs. Tucker, Dick and 
Colvin, that there were no sufficient grounds for interfering with 
the orders of the lower appellate Court, the investigation in 
these cases being summary and a regular suit open to parties— 
and the circumstance stated by the judges, that the very person 
who states that he had long since made over possession in satis¬ 
faction of dower to his wife, was the party who attended and 
conducted proceedings in the Resumption Courts as proprietor, 
and stating himself to be in possession of the lands, was a 
good and sufficient reason, for reversing the order of the Princi¬ 
pal Sudder Amecn and declaring the lands liable to sale. Ac- 
cordinglv in annulment of the orders of the Sudder Court, the 
orders of the lower appellate Court were affirmed. Government, 
Petitioner appellant, February 22nd, 1851. 

On failure of proof to the contrary, deeds held to convey the 
purchases, named therein. 20th September, 1852, Noor Bucksli, 
appellant. 

The adoptive father, on the day of adopting two sons announc¬ 
ed the fact to the Collector, which evidently implied that all 
necessary forms in adoption had been observed. That this was 
the case was established by the evidence of witnesses, that offer¬ 
ed to the contrary being merely negative, the deponents merely 
stating that they had not themselves seen any such ceremonial 
performances. Held in appeal, affirming the decree of the 
lower Court, that the adoption must be considered to have been 
in all respects legally complete. 23rd of June, 1853, Ranee 
Nitradaye, appellant. 

In an action to reverse the sale of an estate, the lower Court 
decreed the case on the return of the Nazir of the Be wan y 
Adawlut, relative to the attachment of the estate, previous to its 
: Ac by the Collector, as being a proof of the irregular issue of 
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u iC sa i e notification, on the ground that the publication of the 
notice therein reported, consisted of the notification having been 
affixed to the dwelling-house of the plaintiff, and that such 
notification was not a publication at the principal village or in 
the estate, or required bj r Section 1:1 Reg. XLV. 1795. Held 
in appeal, that the irregular publication of the notice by the 
Civil Court was not the point in issue and that, the validity of 
the proceedings of the Collector would not be made to depend 
upon any irregularity of the Civil Court, had there been any. 
The Court finds that the Collector’s Roobacary certifies, the due 
issue of the notice, Sudder and mofussil, and the observance of 
all necessary forms according to custom, and it was therefore 
necessary that the plaintiff, should prove the contrary. The 
decree of the lower Court was accordingly reversed. 27th 
September, 1853, James Brown, appellant. 

The plaintiffs had been ejected by the Commissioner under 
Clause 2, Section 28, Reg. XI. 1822, from au hereditary talook 
sued to recover the same, and the lower Court decree of the case. 
In appeal Mr. Hick recorded his ‘opinion in these words. 

The plaintiffs proved, in a manner violently presumptive that 
the talook in question, from which they had been ousted, is an 
hereditary transferable tenure. They have filed a copy of a 
judicial decree, given in 1795, in which clear mention is made of 


the talook, as belonging to the plaintiffs’ ancestors and that it 


had existed from 1179 B. S. The nature of the tenure is not stat¬ 
ed, but the fact of the descendants of that person being in 
possession, by inheritance forty-two years subsequently, is the 
strongest evidence of the tenure being hereditary, that can well 
be conceived. The original deed of the tenure is not forth¬ 
coming—and no wonder after such a lapse of time. It does not 
appear that the Commissioner entered at all into the nature of 
the claim to hold possession which he was bound to do, for in 
the face of prima facie evidence, of the tenure being hereditary 
and transferable, lie could not dispossess under Section 32, Reg. 
XI. 1822. Ranee Kutteanee, appellant, 1st April, 1810. 

2fote .—The production of the pottah was quite immaterial, 
the tenure having been mentioned in a conclusive judgment. 
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that evidenced the truth of all facts recited in it—pro veritate 
accipitur. 

The presumptions arising from individual habit are constantly 
taken into account. The annexed case shews that the maxim 
noscitur a sociis is as applicable to the 'true construction of con¬ 
duct, as of written instruments. 

The consorting with prostitutes by a married man raises the 
presumption of adultery, unless explained and rebutted by the 
character of the man; and where character is relied upon as a 
defence, and fails in that respect, the presumption is increased. 
Cocci v. Cocci Jur. 194.— Digest, Jurest. 

The evidence given by paid witnesses, testes lupanares, and 
accomplices, though liable to suspicion, must be fairly weighed. 
—Id, 

By rules of the Poor-law Commissioners under the 4 & 5. 
Will. 4, c. 76, s. 15, and 7 & 8 Yict. c. 108, s. 12, respecting 
the binding of poor children apprentices, it was ordered : that 
no child should be bound, who could not write his own name; 
that no person above the age of fourteen should be bound with¬ 
out his consent; that no child under the age of sixteen should 
be bound without the consent of his father, or, if his father 
were dead, or disqualified (as after specified) to consent, or, if 
the child should be a bastard, without the mother’s consent, if 
living; and then disqualifications of the parent were specified ; 
and, in the case of the mother being so disqualified, no consent 
was to be required; that the indenture should be executed in 
duplicate by the master and guardians (or persons authorised 
to do so), and should not be valid unless signed by the appren¬ 
tice without aid in the presence of the guardians; and the con¬ 
sent of the parent, where requisite, should be testified by the 
parent’s signature or mark, and, where such consent was dis¬ 
pensed with (as above provided), the cause should be stated at 
the foot of the indenture; that any justice ordering or allowing 
the binding should certify, at the loot ot the indenture, that he 
had ascertained that the rules had been complied withHeld, 
on an appeal against a removal founded upon a settlement by an 
order under the indenture, first, that these rules, excepting that 
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as to the signature by the apprentice, were directory only, and 
non-compliance with them did not make the indenture void. 
Reg. v. St. Man/ Magdalen, Bernwndseg, 2 El. & Bl. 809 • £3 
L. J., M. C., 1.— Digest, -Jurist. 

Held, secondly, that the apprentice’s consent, though lie be 
above the age of fourteen, need not appear on the face of the 
indenture otherwise than by his signing.— Id. 

Held, thirdly, that the fact of such consent would be assumed 
in default of proof of non-consent, both from the ordinary pre¬ 
sumption that all things were duly performed, and from that 
arising from the justice’s certificate at the foot of the indenture. 
—Id. 

Held, fourthly, that, in default of proof to the contrary', the 
execution of the indenture in duplicate would be assumed from 
the same presumptions.— Id. 

Held, fifthly, that no consent of the parents, or ground of 
dispensation, appearing in the indenture, it would be assumed 
that both were dead, and so no consent or dispensation requisite, 
from the same presumptions.— Id. 

On the presumptions arising against the bona tides of gifts 
to strangers and the maxim nemo prajsumitur alienam posterita- 
tem sum praetulisse, amongst the Hindoos, gifts although recom¬ 
mended as a means of attaining future bliss, are prohibited, 
when their bestowal would deprive the family of its necessary 
support. 

4 Menu, book xi. sect. 9. “ He who bestows gifts on stran¬ 

gers with a view to worldly fame, while he suffers his family to 
live iu distress, though he has power to support them, touches 
his lips with honey, but swallows poison; such virtue is counter¬ 
feit.” Ibid, book xi. sect. 10, “Even what he does for the sake 
of his future spiritual body to the injury of those whom he is 
bound to maintain, shall bring him ultimate misery both in this 
life and in the next "—Merlin#. 

A registered insurance company agreed to sell its business to 
another registered insurance company, and a deed of assignment 
was accordingly executed, whereby the latter company covenant¬ 
ed to indemnify the former against all claims. After the busi- 
2 z 
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ness had been carried on for some time by the purchasing 
company, that company failed, and both companies were wound 
up. On the official manager of the selling company tendering 
a proof against the purchasing company in respect of claims 
satisfied by the selling company, one part of the deed of assign¬ 
ment was produced having affixed to it the seal of the purchas¬ 
ing company; but another part, alleged to have been executed 
V, y °Uie setting Company, was not forthcoming •— Hold, first, that 
after what had taken place, it was necessary to determine whe¬ 
ther the selling company had executed the purchase-deed, or 
whether its directors had exceeded their powers in making the 
sale. Port of London Shipowner# Loan and Assurance Company’s 
Case, 5 De G. Mac. & G. Wo .-Digest, Jurist. 

Held, secondly, that where a purchaser has enjoyed the sub¬ 
ject-matter of a contract, every presumption must he made in 

favour of its validity.— Id. . 

Held, thirdly, that if all the proceedings on the part ot the 
directors of the purchasing company, with reference to the pur¬ 
chase, had not been in strict accordance with their own deed, 
still if the contract with the other company was the means of 
the purchasing company coming into existence, they could not 
act in contravention ot that contract. Id. 

By the Mahomedan law presumptions run in favour of life. 
The annexed extract from Elberling will explain the limitation 
within which a person is still supposed to be living. 

When one of the heirs is missing, that is to say, when 
he is absent, and there is no certain intelligence whether he be 
alive or not, he is considered as living with respect to his own 
estate, and as defunct with respect to the estate of others. 

" Tlu ' Sj if he i ia d an estate when he disappeared, or if at that 
time he" was entitled to a share in a joint property, such proper¬ 
ty cannot be inherited before his death be proved, or until he 
would have been ninety years of age (Sect. 82), but must re¬ 
main in trust until that time, when it will devolve upon those 
of his heirs who are in existence at that time. On the death of 
any of the relatives of a missing person, to whom he is an heir, he 
s so far considered to be alive, that his share is set aside; but such 


share is not reserved in trust for him and his heirs, but deliver¬ 
ed to the other heirs, who would have taken it, if he had been 
dead; if he returns, after this he will be entitled to his share, 
but if lie does not return, it devolves on the heirs, who came 
into possession at the forrher distribution, but not to the heirs 
of the missing person. 

Sirajiyyah. lledaya, vol. ii. p. 203* Princ. Mahomedan Law, 
pp. 02, 116* Baillie, p. 166 >**~Mberl\ng* 

A husband and wife in America, by a deed of separation 
agreed to live apart, and that the wife should be at liberty to 
carry on business, &e. and to retain for her own use all her 
present and future property, in any way acquired. Subsequent¬ 
ly a legacy, having accrued in right of’ the wife, was carried to 
the account of the husband and wife. Nothing having been 
heard of the husband for fourteen years, on a petition presented 
by the wife, asking the transfer to her of the stock, the Court 
directed the stock to be sold, and the proceeds paid to her oil 
her sole receipt. Whitworth v. Dilworth , 2 Sm. & G. 35 : ] 8 
Jur. 445. 

A charge of impurity made against a native lady, in bar of 
her inheriting, should not be entertained, unless there be proof 
that she has been excommunicated by her caste for such act. 
23rd July, 1845, Soonder lvownar Dibea, appellant. 

The plaintiff in possession under a will, sued the defendants 
who had set up an adverse title under a deed of sale by another 
widow, of the plainti ff's deceased husband and obtained a decree. 
In appeal, appellants asserted that the validity of the will under 
which plaintiff declared title and possession, should have been 
established ; held, that being in possession, until the defendants 
established a title, the plaintiff was under no necessity to esta¬ 
blish the title under which she was in possession—under the 
established principle Tukoo Mahtoom, appellant. 10th Febru¬ 
ary, 1848, Kamdar Alee, appellant, 4th March, J S55. 

Note *—The general rule of the civil law is, non possessori in- 
cumbit necessitas pr^ibandipossessiones ad se perfciuere, and in 
pari catisA possessor potior haberi debet, i. e., it is not necessa¬ 
rily the case, that the plaintiff must or should prove his title to 
2 z 2 


MINfSr^ 


356 




the estate in his possession—and in equal equities, possession is 
the superior title. In actions to recover possession, the claimant 
must establish his right to possession—and actori incumbit onus 
probandi. Actore non probante absolvitur reus. 

^\oic. Presumptions are either conclusive or disputable 
amongst the former one. 

1. An intent to murder from the deliberate use of a lethal 
weapon. 

Malicious intent from the deliberate commission of an 
illegal act injurious to another. 

o. I he truth of the facts recited in a written instrument as 
between the parties to it and their privies. 

4. Previous acts and admissions. 

o. Ihe acceptance of a lease with reference to the lessor’s 
title, as between lessor and lessee. 

6. .The legitimacy of the issue of a wife cohabiting with her 
husband. 

7. A conclusive judgment as to the truth of the facts recited. 

8. Legal presumptions. 

Of disputable presumptions we have : 

1. The innocency of a party accused. 

2. That an unlawful act was done, with an unlawful intent. 

3. That a person intends the ordinary consequence of his 
voluntary act. 

4. That a person takes ordinary care of his own affairs 

5. That evidence wilfully suppressed, would be adverse 

6. That higher evidence would be adverse, from inferior 
being produced. 

7. That money paid by one to another, was duo to the payee. 

8. That a thing delivered to another, belonged to the latter 

9. That a bond, delivered up to the obligor" has been paid ' 

10. That former rent or instalments have been paid, when a 
receipt for latter payments is produced. 

11. That things which a person possesses are owned by him. 

12. That a person is the owner of the property, from exer¬ 
ting rights of ownership or from common reputation of owner- 
ship. 
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13. That a person in possession of an order on himself for 
the payment of money or delivery of thing, has paid the 
money or delivered the article. 

] 4. That a person acting in a public office was regularly 
appointed to it. 

15. That official duty lias been regularly performed. 

16. That a public officer acting as such, was acting in the 
lawful exercise of his jurisdiction. 

17. That a judicial record, when conclusive, is a correct 
determination and recital of the rights of the parties. 

18. That all matter in issue, came under the consideration of 
the jury or arbitrators^ 

10. That private transactions have been fair and regular. 

20. That an ordinary course of business has been followed. 

21. That a promissory note or bill of exchange was given or 
endorsed for a sufficient consideration. 

22. That an endorsement of a negotiable promissory note or 
bill of exchange, was made at the time and place of making the 
note or bill. 

23. That a writing is truly dated. 

24. That a letter duly despatched by post was duly received 
by the addressee. 

25. Identity of person from identity of name. 

26. That a person not heard from or of, in seven years is dead. 

27. That a bond under seal to pay money, from the date of 
which twenty years has passed, has been discharged. 

28. That accpiiescence arose in a belief, that the thing ac¬ 
quiesced in was conformable to the right or fact. 

29. That things have happened, according to the ordinary 
course of nature and the ordinary habits of life. 

30. That persons acting as co-partners have entered into a 
contract of partnership. 

31. That a man and woman, conducting themselves as man 
and wife, are such. 

82. That a wife, acting with the husband in the commission 
of a felony short of murder, acted by coercion and without 
guilty intent, 
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33. That a child horn in lawful wedlock, there being no 
divorce from board and bed, is legitimate. 

34. That a thing once proved to exist, continues as long as is 
usual with things of that nature. 

35. That the law has been obeyed. 

36. That a document or writing, more than thirty years old 
is genuine, when the same has been since generally acted on as ge¬ 
nuine, by persons having an interest in the question and its cus¬ 
tody has been satisfactorily accounted for. 

37. That a printed and published book or Gazette purporting 
to be published by authority was so printed and published. 

38. That a printed and published book, purporting to contain 
reports of cases adjudged in the different Courts, contains correct 
reports of such cases. 

39. That an uninterrupted adverse possession of real pro¬ 
perty for twelve years or more, has been held pursuant to a 
written conveyance. 

40. That a trustee or other person, whose duty it was to con¬ 
vey real property to a particular person, has actually conveyed it 
to him, when such presumption is necessary to perfect the title 
of such person or of his privies. 

41. The uninterrupted use of land, by the public for twelve 
years without reservation of the rights of the owner, as a burial- 
ground or as an endowment, is presumptive evidence of the 
intention to dedicate it to public purposes. * 

42. Every sale of personal property, capable of immediate 
delivery to the purchaser and every assignment of such property, 
by way of mortgage or lease, or security, unless the same be 
followed by an immediate delivery and be followed by an actual 
and continual change of possession, creates a presumption of 
fraud as against the creditors of the seller, assignor or lessor 
during his possession, or as against subsequent purchasers in good 
faith, disputable only by making it to appear on the part of the 
person claiming under such sale or assignment, that the same was 
made in good faith and without intention to defraud such cre¬ 
ditors and purchasers. 

46. When two persons perish in the same calamity, and it is 


not shewn which, of the two died first, survivors are presumed, 
as follows. 

First.—If Loth were under the age of fifteen, the older is pre¬ 
sumed to have survived. 

Second.—If both were above sixty the younger is presumed 
to have survived. 

Third.—If one be under fifteen and the other above sixty the 
younger is presumed to have survived. 

Fourth.—If both be over fifteen and under sixty and of dif¬ 
ferent sex, the male is presumed to survive—if the sexes be the 
same then the elder. 

Fifth.—If one be under fifteen or over sixty and the other be 
between these ages, then the latter is presumed to have 
survived. 

The above are nearly transcribed literally from the New York 
code of procedure; in Section 39 the time twelve years has been 
inserted for twenty years and also in Section 41 for seven years, 
and the word lease and lessor, have been introduced in Section 
42, as a fictitious lease is a frequent means of the actual lessor re¬ 
taining possession. To the above might be added, Section 44, 
assignments and conveyances in favour of relations or servants 
—and Section 45, that deeds in favour of third parties which 
have never been produced in Court and have not been registered 
or promulgated and are, for the first time brought forward to 
stay execution, are spurious—ot Section 43, it can only be said, 
that the distinction is necessary and a very remarkable trial took 
place, under Wood v. Wing, 19 Beav. 489; 1 Jur. N. S. 159, iu 
an action brought by the trustee to the estate of two persons, 
husband and wife, who, with all their family were lost in the 
Dalhousie , and the point turned upon the survivorship of the 
wife—and this could not be established—vide also case Omman- 
ney v. Stilwell.— Jurist, Nov . 15£4, 1856. 

On the subject of presumptions generally vide Phillips. Chap, 
ter x. Section 11. These are very numerous. Presumptions 
arising from age. Legitimacy, marriage, intention, malice, neg¬ 
ligence and many other matters, amongst these is the presump¬ 
tion of theft from possession of the stolen property. Presump- 
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lions, contra spohatorum, as where a party destroys a written 
deed or instrument. Presumption from fabrication of evidence 
against the party who has recourse to sueli a practice. Presump¬ 
tion of death, the same as above, of survivorship, no general 
rule, as presumptions are independent cf codes, and as scarcely 
any case can occur in which no presumption arises, it has been 
thought convenient to give a slight sketch of such of them as 
may have frequently present themselves. 

In execution, the parties entered into a compromise, under 
winch, the judgment-debtor conditioned to pay a certain sum 
by the 25th Jeyt, 1253, B. S. and the execution creditor 
was to receive the same in full satisfaction. The money was 
accordingly deposited in Court on the 25th Jeyt, umlee, and 
the judge on the 3rd April, ordered the decree-holder to receive 
it, observing, that the era not being mentioned and the above 
date corresponding with the 25th Jeyt, B. S., the conditions of 
the lkrar had been fulfilled. On appeal by the decree-holder 
the lower appellate Court reversed the order of the lower Court,’ 
holding that the umlee style being current in the district was to 
be presumed. Held in special summary appeal, that as the 
umlee style was current in the Zillali where the parties reside, as 
is apparent from the report of the judge and other documents 
between the same parties, that the order of the lower appellate 
Court are correct. Gudhayperskad, petitioner, Jauuarv 11 th 
ISIS. ‘ ' 

After a long possession, the Court 'will make great presump 
tions, including, in some cases, even an act of parliament * 
order to protect a right. The Court will uo t, however, adopt 
such presumption when the origin of the right or possession 

y cd and ne^atue*. ..uch presumption. Attorney 

General v. Ewelme Hospital, 17 Beav. 360. »Z L. J. ciianc 
846.— Diyest, Ju/ist. ’ 

Where an assignment of all a bankrupt’s property required 
for his trade, as a security for an antecedent debt has taken 
place more than twelve months before the petition for adjudica¬ 
tion, semble, that it is material for the assignees to show for the 
purpose of avoiding the deed, that there still exists a debt which 
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existed at the time of the execution of the assignment. Taylor , 
Kv parte, 5 De Or. Mac. & G. 392.— Digest, Jurist. 

Of the maxim “ nemo prsesumitur ludere in extremis” the rule 
as to evidence arising from statements in prospect of death may 
be seen in Reg. v . Reany. 

In order to render a declaration by a deceased person admis¬ 
sible in evidence ; he must have been, at the time he made it, 
under apprehension of death; such apprehension, however, need 
not be of death within a particular time; it must be made 
under the impression that he is about to die after comparatively 
a short lapse of time, and under the clear conviction that he will 
not recover. {Reg. v. Reany , 3 Jur,, N. S., part 1, p. 191).— 
Digest, Jurist. 

The presumptions arising ex actis exterioribus, have been j)ro- 
bably carried to a dangerous limit in the annexed case—applying 
to conduct, the rule for interpreting a document, probatis ex¬ 
tremis prsesumuntur media, the conclusions arrived at were pro¬ 
bably correct, but stopping short of absolute proof, presumptions 
appear to have been carried to a dangerous limit. 

II. Divorce. —1. By reason of Adultery .]—Shortly after mar¬ 
riage the wife renewed her acquaintance with a young man to 
whom she had been attached, and carried on a clandestine cor¬ 
respondence with him. Daring the absence of her husband he 
visited her at her lodgings during the day, and once during the 
night, when undue familiarities passed between them; they also 
walked and rode out together :—Held, that as the criminal in- 
tention existed, and, as shewn by evidence, ample opportunities 
had offered, it must be assumed that adultery had been com¬ 
mitted. Davidson v. Davidson, 1 Deane Ecc. Rep. 132; 2 Jur. 
N. S«, 547.— Digest, Jurist. 

Presumptions arising from continuous family usage will be 
generally recognised in cases of succession to properly . Family 
usage for fourteen generations, by which the succession to the 
Raj Zemindary of Tirhoot had uniformly descended entire to a 
single male heir, to the exclusion of the other members of the 
family, upheld. Baboo Qwicsh Dutt Singh v. Maharaja Moke- 
shur Singh, 6 Moo. Ind. App. 164. 
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A custom for the raja in possession, in his life-time to abdi¬ 
cate and assign by deed the raj, title and domain to his eldest 
son, or next immediate male heir, held good, and a deed so 
assigning the raj to an eldest son, (provision being made for baboo 
allowances for the younger sons) sustained.— Id. 

Quaere, whether Ben. Regs. XI. of 1703, and X. of 1800, 
beino’ confined to cases in which there is no deed or will execut- 

o 

ed, apply to the case of a raj ?— Id. 

Presumptions arising in acts of abuse of power or under in¬ 
fluence, are adverse to the party exeroising it. 

JDipossession of Infant's Property .]—When a father has enter¬ 
ed upon the estates of his infant children, the presumption is, 
that he entered as their guardian and bailiff, and therefore the 
Statute of Limitations does not begin to run against the children 
until they attain twenty-one, and from that time at least a child 
has twenty years within which he may recover possession. 
Thomas v. Thomas, 2 Kay & J. 79; 25 L. J., Chanc., 159.— 
Digest, Jurist. 

Semble, entry by a stranger might not have this effect.— Id. 

If the father retain possession after the children attain twenty- 
one, such possession will be considered to be continued in the 
character in which lie entered, so that an account will be direct¬ 
ed, not from the filing of the bill, but if necessary from the time 
of entry.— Id. 

In an adverse suit, in the nature of an ejectment suit, against 
a person in no fiduciary relation to the plaintiff, this account is 
only directed from the time of filing the bill. Id. 

Setting aside in Equity .]—A court of equity looks with con¬ 
siderable jealousy at a release, executed by a young lady, at or 
shortly after attaining twenty-one, upon a settlement of accounts 
between her and her trustees. Darker v. Bloxam , 20 Beav. 295. 
Digest, Jurist. 

The annexed case shows the presumptions against a party who 
destroyed evidential accounts. 

When an accounting party destroys the accounts before the 
matters have been finally adjusted, and still more pending a 
litigation, the Court will presume everything most unfavourable 
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^ J^/to hi* 1 * consistent with the established facts. The Court will 
not act on the testimony of a single witness against the express 
denial on oath of the defendant; but where the written evidence 
has been destroyed by the defendant, pendente lite, the Court 
will assume, that, if forthcoming, it would have proved the 
statement of the single witness. Gray v. llaig, Haig v. Gray, 
20 Beav. 219 .—Digest Jurist • 

In a joint undivided Hindoo family, tenancy in common, will 
be presumed. 


Hindoo Law \]—The presumption of the Hindoo law, in a joint 
undivided family, is that the whole property of the family is 
joint estate, and the onus lies upon a party claiming any part of 
such property as his separate estate to establish that fact. Go- 
peekrist Gosain v. Gungapersaud Gosain, G Moo. Ind. App. 53. 

Where a purchase of a real estate is made by a Hindoo in the 
name of one of his sons, the presumption of the Hindoo law is in 
favour of its being a benamee purchase, and the burthen of 
proof lies on the party in whose name it was purchased, to prove 
that he was solely entitled to the legal and beneficial interest in 
such purchased estate.— Id. 

Purchase of a talook in Bengal by a Hindoo in his eldest son’s 
name, the conveyance, though in the English form of lease and 
release, held to be a benamee purchase, and the son in whose 
name it was purchased declared to be a trustee for the father 
and the talook part of the father’s estate.— Id. 

In reversing the judgment of the court below, the Judicial 
Committee remitted the cause with certain directions, leaving 
the question of the allowance of costs in the discretion of the 
court below.— Id. 

On a bill filed by a plaintiff insured in a society (whose funds 
were liable to pay the insurance money), on behalf of himself 
and other persons so insured, charging a loss of the fund through 
the negligence of the directors, and on the answer and affidavits 
shewing that the secretary had absconded with part of the funds, 

and that some of the directors were in needy circumstances :•_. 

Held, that the plaintiff was entitled to the appointment of a 
receiver, and to an injunction, Evans v. Coventry , 5 De Gr. Mac 
& G. 911.— Digest , Jurist. 
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Where a portion of a trust fund has been lost, that is primil 
facie a breach of trust, and a sufficient ground for the appoint¬ 
ment of a receiver on an interlocutory application. Evans v. 
Coventry, 5 De G. Mac. & G. 911.— Digest , Jurist , 

Held, also, that objections to the hi!} on the ground of mis¬ 
joinder, multifariousness, or want of parties were no answer to 
such an application.— Id, 

Where a gift is made by a child to a parent before the parent¬ 
al authority and dominion have terminated, it is to be presum¬ 
ed to be made under parental influence, and therefore invalid; 
and the burthen of proof lies on the parent to rebut this pre¬ 
sumption, by shewing that the child had independent advice, or 
was otherwise placed in a position to exercise an independent 
judgment as to the gift. Wright v. Tanderplank, 2 Kay & J. 1 
2 Jur., N. S., 599; 25 L. J., Chanc., 753—L. J.— Digest , Jurist, 

Such a gift, however, though originally invalid, may be con¬ 
firmed without any express act of confirmation, all that is re¬ 
quisite being proof of a fixed, deliberate, and unbiassed determi¬ 
nation on the part of the child that the gift shall not be im¬ 
peached, which determination may be shewn by the lapse of 
time during which the transaction is allowed to stand, or by 
other circumstances.— Id, 

Where a person entitled to impeach an instrument affecting 
his property makes a conveyance of that property “ subject to” 
the estate created by the impeachable instrument, this may 
amount to a virtual confirmation or not, according to the cir¬ 
cumstances under which the latter deed is executed, the mate¬ 
rial point being, whether he has, prior to the execution of the 
second deed, had his attention called to the question whether 
the first deed is valid.— Id, 

Inclosures and Encroachments by Tenant .]—Where a tenant 
incloses land, whether adjacent to, or distant from, the demised 
premises, and whether the land be part of waste, or belong to 
the landlord or a third person, it is a presumption of fact, that 
the iriclosure is part of the holding, unless the tenant during 
the term, does some act, disclaiming bis landlord's title. Kings - 
mill v. Millard } 11 Exch. 318,— Digest, Jurist. 
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irVhere, by an order of reference, the reference was not to be 
proceeded with till the arbitrator had made his award in another 
action, and it did not appear that he had made his award in the 
other action,—Held, that the Court would not presume that the 
arbitrator had not done hi,s duty, and that this was no answer to 
a rule calling on one of the parties to shew cause why he should 
not pay costs in pursuance of the award. Davies v. Pratt , 17 
C. B. 1S3;~25 L. J., C. P., 71. — Digest , Jurist . 

Interlineations and Erasures .]—A bankrupt was indicted under 
the 12 & 13 Yict. c. 106, s. 251, for not surrendering. On the 
trial, the proceedings in bankruptcy were put in, and it appear¬ 
ed that there were erasures and interlineations in the affidavit, 
verifying the petition for adjudication :—Held, that the pre¬ 
sumption of law was, that the affidavit was in the same state as 
.when it was sworn; as to alter it after it was sworn, would be 
an act of fraud and misconduct, which would not be presumed. 
Peg. v. Gordon , 1 Dear. C. C. R. 586; 2 Jur., N. S., 67; 25 
L. J., M. C., 19.— Digest , Jurist. 

An estate stood limited under a will on trust for A. B., the 
wife of C. B , for life, for her separate use, with remainder to 
her husband for life, then to such children or issue of A. B. as 
she should appoint, and in default, to her children, as tenants in 
common in tail. The receipt clause applicable to A. B/s life- 
interest, contained expressions which the Court held to restrain 
her from anticipation. During the minority of W. B. B., (the 
only child of A. B ). C. B. and A. B. mortgaged their interests 
in the estate to J. B. Five days after W. B. B. came of age, 
he signed, at the office of the solicitor of his father and the 
mortgagee, a memorandum acknowledging that the money bor. 
rowed had been mainly expended in his maintenance and in the 
improvement of the property, and agreeing to extend the secu¬ 
rity over his interest in the estate. Three months afterwards, 
A. B. appointed the estate in fee to W. B. B., who, thereupon 


executed a deed reciting the memorandum, and securing the 
mortgage debt on the fee. W. B. B. had no independent 
adviser, the solicitor of the father and the mortgagee being the 
only professional persons employed. No advice was given to W. 
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B. B., as to there being a question whether A. B. was restrain¬ 
ed from anticipation, and it was alleged that the solicitor was 
not aware of the existence of the clause raising the question. 
He had, however, a copy of the will in his possession :—Held, 
first, that the transaction was not to be judged according to the 
principles applicable to family-arrangements, but, as its only 
effect was to make the son’s estate liable for the father’s debts, 
without any consideration moving from the father, it was to be 
looked upon in the same light, as a gift from the son to the 
father. Baker v. Bradley, 2 Jur., N. S., 98; 25 L. J., Chanc., 
7—L. J.— Digest, Jurist. 

Held, secondly, that as the son had no independent adviser, 
and executed the memorandum immediately on coming of age, 
and the other instrument shortly afterwards, under the influ¬ 
ence of the father and his solicitor, and was never advised that 
there was a question whether the mortgage of his mother’s life- 
interest was valid, the mortgagee, who had constructive notice 
of these circumstances, could not sustain his mortgage as against 
the son.— Icl. 

Held, thirdly, that the execution by the son of a subsequent 
mortgage, expressed to be subject to the mortgage in question, 
did not operate as a confirmation of it. The mortgagee, on the 
faith of the impeached security, abandoned another security, 
before the son had received any advice, as to the nature of his 
mother’s interest:—Held, that such abandonment did not affect 
the son’s title to relief.— Id. 

The son, after being informed that counsel had advised that 
his mother was restrained from anticipation, acquiesced in the 
mortgagee giving up a security from C. B. on the faith of 
the validity of the mortgage in question:—Held, that under 
the circumstances, this was not a confirmation, but that the son 
could only be relieved, on the terms of making good to the mort¬ 
gagee the loss occasioned by giving up C. B.’s security.— Id. 

Father and son, tenant for life and in remainder of consider¬ 
able family estates. The son being under the pressure of great 
pecuniary difficulties while under age, the father and son entered 
into arrangements, completed shortly after the son’s majority. 
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y which, first, as to part of the estates, portions of it were 
sold to pay debts of the father, and to release the son from diffi¬ 
culties, and the remainder re-settled, so as to give the son only a 
life-estate, giving the father no interest in the estates; secondly, 
as to other parts, the father gave to his son an immediate life- 
interest, and the son in consideration of that, and of the father 
having expended a large sum in improvements, gave up, as to a 
considerable portion, the inheritance to his father. Afterwards, 
during five years and more, the son dealt with his interests ac¬ 
quired under the arrangements by mortgaging them, and set¬ 
tling them on his marriage, and was, in each of these subsequent 


transactions, advised by a separate solicitor, and the deeds exe¬ 
cuted distinctly referred to the alleged consideration of the 
expenditure of the father for the conveyance to him of the in¬ 
heritance in some of the estates :—Held, that the first arrange¬ 
ment of the sale and re-settlement was in the nature of a family- 
arrangement, and might have stood irrespective of the transac¬ 
tions subsequent to the son's majority; that the second was not 
a family-arrangement, and could not have stood, but that the 
son's subsequent dealings with his interests, amounted to a com¬ 
plete confirmation, and the bill was dismissed with costs. Dims - 


dale v. Dimsdale, 3 Drew. 55G; 25 L. J., Chanc., 806.— Digest , 
Jurist . 

When a man obtains, without consideration, a security from 
a lady to whom he is engaged to be married, the Court requires 
him to shew the bona fides of the transaction. Cobbett v. Brock . 
20 Beav. 524.— Digest Jurist . 

The following case is an instance of the presumption of part¬ 
nership from joint employment. 

Where two solicitors, who are not then in partnership, are 
employed in the same matter for a client, as in the defence of 
an action, the prim& facie inference of law is, that they are part¬ 
ners as to that particular matter, and entitled to an equal share 
of the joint profits, irrespective of the quantity of work performed 
by each. Robinson v. Anderson , 20 Beav. 98.— Digest , Jurist . 

Where the contrary is alleged, the burthen of proof is on 
him alleging it.— Id. 
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The presumptions from employment, as to an implied under¬ 
taking to remunerate such party, will be seen below. The latter 
part of this case is referrible to another maxim. 

Employing a professional person implies an undertaking to 
remunerate him, but the inference maj be rebutted. Manson v. 
Baillie , 2 Macq. H. L. Cas. 80.— Digest , Jurist . 

Six trustees appointed one of their own body, a solicitor, to 
act, with an allowance “ of his necessary charges and expenses, 
and a reasonable gratification.” He had an interest in the 
estate ; those who appointed him had not. He contended, how¬ 
ever, that they were responsible for the expenses incurred by 
him in attempting to realize the property for his own benefit, 
and that he was himself to be absolved from all participation in 
that responsibility:—Held, that he was wrong.— Id. 

Where the trustees of a testamentary gift for charitable pur¬ 
poses have, by the terms of the gift, a discretion to apply the 
benefit of the gift either in a way which the law allows of, or in 
one which it disallows, the gift will not be on that account held 
to be void, the presumption being that the trustees will act in 
a lawful manner. Therefore a gift by will of a reversionary 
interest in personalty in the mayor, jurats, &c. of a town, to be 
applied by them jm such manner and for such purposes as they 
should judge to be most for the benefit and ornament of the town, 
was held to be a good charitable gift, although the discretion 
given to the trustees might extend to an application of the fund 
in violation of the Statute of Mortmain. Faversham (Mayor, 
fyc. of) v. Ryder , 18 Jur. 587; 23 L. J., Chanc., 905—L. J. 1 — 
Digest ,• Jurist. 

Where a party in possession under distinct demises, allows the 
boundaries to be confounded, liability will attach to him or a 
wrong doer. 

Where a tenant for life, or for years, or at will, has lands of 
his own adjoining to that which he so holds as tenant, it is his 
duty to keep the boundaries between them clear and distinct, so 
that at the expiration of the tenancy, the reversioner or remain¬ 
derman, may be able without difficulty, to resume possession of 
what belongs to him, and if the person having such partial in- 


MINlSr^ 



teresfc neglects this duty, and suffers the boundaries to be con¬ 
fused, so that the reversioner or remainderman cannot tell to 
what lands he is entitled, a court of equity will give relief bv 
compelling the persons who have occasioned the difficulty to 
make good, out of what may be considered to be in the nature 
of a common fund, that portion of it which belongs to another; 
but in order to obtain this relief it must be shown that the 
tenant is in possession of the specific land originally demised. 
Atty.-Gen . v. Stephens, C> De G. Mac. & G. Ill; 2 Jur., N. S., 
51 ; 25 L. J., Chanc., 888.— Digest , Jurist . 

The following is an instance of the presumption of mala fides 
arising in superior knowledge of one of the contracting parties, 
fiom his official character, throwing upon him the onus of prov¬ 
ing bona fides. 

W here a person holding a judiciary character, purchases from 
his cestuis que trust, and the sale is complained of, the Court 
imposes the burden of proof upon the purchaser to show that 
all due protection has been afforded to the vendor; aliter, where 
no such judiciary relation subsists. Harrison v. Guest , 6 De G. 
Mac. & G. 424: 2 Jur., N. S., 911; 25 L. J., Chanc., 544.— 
Digest , Jurist. 

M here, after the death of a vendor, the sale was impeached 
by his devisees, on the ground that at the time of the sale he 
was an illiterate bed-ridden old man, of seventy-one years of 
age, and had acted without professional advice, and had convey¬ 
ed away the property in question, of the value of 400/., for the 
consideration of a provision by way of board and lodging dur¬ 
ing his life, which only endured six weeks after the conveyance : 
—Held, that in the absence of any fraud, and the evidence 
showing that he had declined to employ professional advice for 
himself, such a transaction was not impeachable on the ground 
of mere inadequacy of consideration.— Digest , Jurist . 

If one party be acting under a misrepresentation, and the 
other is accessary to it, although unintentionally, the transac¬ 
tion cannot stand. Hartopp v. Hartopp , 21 Beav. 259 ; 2 Jur., 
N. S., 791. 



Of the presumption of official acts being properly conducted 
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quoad marriage of parties, that every thing has heen duly and 
properly conducted, an instance is annexed in Reg. v . Henry 
Mainwaring.— Jurist , January 3rd, 1857. 

CROWN CASES RESERVED. 

COURT OF CRIMINAL APPEAL. 

[.Before Pollock, C. B., Wigiitman, Williams, and Willes, 
JJ., ancl Watson, B.] 

Reg. v . Henry Main waring. — Nov. 2 2nd, 1S56 .—Jurist Reports. 

Bigamy— Dissen ting chapel — Evidence. 

Where the first alleged marriage has taken place in a dissenting 
chapel , it is sufficient to, prove by a witness who was present at the 
actual solemnisation of the marriage of the parties , and the pre¬ 
sence of the registrar of the district at the marriage , as from 
these facts the legality of the marriage must be presumed. 
Pollock, C. B.—The case must he supposed to be amended 
by the introduction of the fact, that the registrar was present 
at the marriage. To shew that the place where the marriage 
took place was a legal one for the solemnisation of marriages, 
the document B. was produced on the part of the prosecution. 
That document is a certificate under the hand of the superinten¬ 
dent registrar, and it is objected, that on the face of it, it ap¬ 
pears to be, not an examined copy or extract, but merely a 
certificate of the fact that the chapel is registered. It is not 
necessary to say whether that objection to the certificate as such 
is well founded. The witness’s version is that it was delivered 
to him, and he compared and examined it with the book at the 
registrar’s office, and that it is correctly extracted. It appears 
to me that that can mean nothing more or less than that lie 
found in that book, “The Wesleyan chapel situate at Dunstable, 
in the county of Bedford, is duly registered for” &c. I think, 
therefore, it must be taken to be an examined copy or extract 
from the book. 

WTghtman, J.— I entertain considerable doubt whether the 
document B. was admissible in evidence. But quite irrespec¬ 
tive and independently of that document, I think there was a 
Xmmft facie case that the chapel was one in which marriages 
might be properly solemnised. The presence of the registrar. 


the mude in which the ceremony was performed, and the entry 
in the registrar’s .—Jurist Reports. 

J. K. had mortgaged his life-estate to his solicitor S. In 
1835, R. K., his son, who had just attained his majority, was 
induced by his father und S. (who acted as solicitor to both) to 
cut off the entail, and join in the mortgage of the fee and re¬ 
version with his father to S. The consideration for this was the 
prior advance to the father, and about 400/. in addition also paid 
to the father. The total charge was 10,000/. It also appeared 
that there was a reduction of interest of about 100/. a year to 
the father. Soon after, an assignment of eleven policies on the 
father’s life was made to the son by S., securing 8,700/., but no 
provision was made for the payment of the future premiums. 
Subsequent charges were made. In 1839, 11. K., in considera¬ 
tion of 3,000/., joined his father in selling and conveying the 
equity of redemption to the said S. S., who throughout all the 
matters acted as solicitor on behalf of himself and J. K. and R. 
K. : —Held, affirming the decision of Stuart, V. C., that the 
mortgage for 10,000/. was invalid by reason of the undue in¬ 
fluence used and the inexperience of It. K., and that the sale 
could not be supported, because made under the supposition that 
the mortgage was valid; that the subsequent charges and sale 
did not make valid the mortgage, because at the time of its execu¬ 
tion R. K. was ignorant of his rights; and that the nine years 
which had elapsed did not bar R. K.’s claim to relief, it not ap¬ 
pearing that he had acquiesced after the discovery of his rights. 
Savery v. King , 5 H. L. Cas. 627 ; 2 Jur. N. S., 503; 25 L. J. 
Chanc., 482.— JJijesi , Jurist . 

But the Court granted an order to dispense with the con¬ 
currence of the husband, in a conveyance by the wife, of her 
separate property, upon an affidavit shewing that he had ab¬ 
sconded, and had not been heard of for twenty years, although 
it also appeared that she had in the meantime married again. 
YarnaU, Ex parte , 17 C. B. 189 .—Digest* Jurist. 

A. and his sou were found dead, and no evidence could be 
given as to which survived. A., by will, had appointed his son 
executor and universal legatee. The son left a widow and 
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children, but no will. Administration of the effects of tlie 
father, with will annexed, granted to the widow, as administra¬ 
trix of her husband, whilst living the sole executor and universal 
legatee in the will. Shilling , James [hi the goods of), 1 Deane 
Ecc. Rep. 183 ; 2 Jur., N. S., 1052.— Digest , Jurist. 

The annexed case shows the presumptions arising in the des¬ 
truction of a subsequent will, which was known to have remain¬ 
ed in the custody of the testator. 

A testator executed a will in 1825, which was found uncan¬ 
celled at his death, which event took place in 1S53. In 1852, 
he executed another testamentary paper, the contents of which 
were wholly unknown, except the circumstance of the paper 
commencing with the words. “ This is the last will and testa¬ 
ment.” This latter instrument was not forthcoming at his 
death, but there was no evidence of its destruction. The Pre¬ 
rogative Court held that the instrument, executed in 1852, was 
not to be considered as a codicil, but as a substantive will, which 
operated as a revocation of the prior will of 1825, and that 
under the 7 Will. 4 and 1 Yict. c. 26, s. 22, the deceased must 
be considered to have died intestate, as the former will was not 
revived by the destruction of the latter. Upon appeal,—Held, 
bv' the Judicial Committee, reversing such sentence, and decree¬ 
ing probate to the will of 1825, first, that the onus probandi lies 
upon the party setting up the subsequent instrument as a revo¬ 
cation of the former will. Cat to v. Gilbert , 9 Moore P. C. C. 
131.— Digest , Jurist. 

Held, secondly, that to establish a revocation of a former 
will relating to personalty, by a subsequent testamentary paper 
not forthcoming, by parol evidence of execution only, in the 
absence of any draft or instructions for such instrument, such 
evidence must be strong and conclusive as to its contents.— Icl. 

Held, thirdly, that the mere fact of such an instrument, com¬ 
mencing with the words “ This is my last will and testament,” 
does not render it a revocatory instrument, as those words do 
not necessarily import that such instrument contained a diffe¬ 
rent disposition of the property, and that to make it operate as 
a revocation of a former will, it must be proved that the con- 
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tents of the latter instrument were different from the former. 


—Id. 

Held, fourthly, that a subsequent will (the contents of which 
were unknown) having remained in the custody of the testator, 
and not forthcoming, the. presumption of law was, that it was 
destroyed by him animo revocandi, and did not revoke a prior 
will uncancelled.— Id. 

Observations on the report of the case of Moore v. Moore (1 
Pliillimore, 375, 406).— Id. 

A testator gave to his son the option of purchasing an estate, 
at what to his trustees “ should seem a fair and reasonable 
value.” The trustees had a valuation made, which amounted 
to 1,500/.; the valuation made at the instance of the parties 
interested in the produce exceeded that by one-third:—Held, 
that the trustees having fixed what they considered “ a fair and 
reasonable value,” having authority to do so, it was incumbent 
on the plaintiff to shew that it was fraudulent, in order to pre¬ 
vent the son’s purchasing at 1,500/, Edmonds v. Millett , 20 
Beav. 54.— Digest , Jurist. 

In questions as to land in India, it is a presumption that all 
land is liable to assessment, therefore the onus probandi, that it 
is lakheraj, is with the lakhcrajdar. The general presumption is 
in favour of the liability to assessment of land and by Reg, XIX. 
of 1793, and Reg. XIV. of 1825, the onus probandi lies on a claim¬ 
ant to lakheraj to establish his title to exemption, not by infer¬ 
ence, but by positive proof by a grant, to hold as lakheraj or by a 
proprietary right prior to the 12th of August, 1765, and that 
the possession was bond fide taken under it or an enjoyment of 
lands as such and descendible to heirs, at or since that time. 
Maha Rajah Dheeraj Rajah Maktabchund Bahadoor, appellant, 
v. the Government of Bengal, page 466, Vol. IV. Moore’s 
Indian Appeals, 14th and 18th December, 1848, 18th February, 
1850. 
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Ouuakxjey v. Stilwell. —November 14 th, 1S55, and August 1st 
ami November 1th, 1850, Jurist Reports. 

Survivorship — Presumption. 

Circumstances under which a person, who had not been heard oj 
since June, 1845, was presumed to have survived another who 
died in 1850. 

This case was adjourned into court from, chambers upon a 
question of survivorship, namely, whether the testator in the 
cause, Edward Couch, survived his father, James Couch, who 
died in January, 1S50- In the month of May, 1845, Edward 
Conch, aged twenty-two, then a mate in the royal navy, joined 
in the expedition to the arctic seas under the command of Sir 
John Franklin. The expedition, including officers, consisted ot 
133 persons. Nothing has been heard of the said Edward 
Couch since June, 1845, but his pay, as well as that of the 
other persons forming the expedition, was continued by the 
Admiralty up to March, 1854, when it ceased, upon the presump¬ 
tion that he was then dead. By his will, made in May, 1845, 
he bequeathed all his property to his father, James Couch, and 
appointed the plaintiff Octavius Ommanney his executor. Pro¬ 
bate of the will was granted in June, 1854. James Couch, the 
father, died in the year 1850, having by his will appointed the 
defendant Thomas Stilwell (who alone proved his will) and 
others his executors. The present bill was filed for the adminis¬ 
tration of the personal estate of the testator, Edward Couch. 
The defendant Thomas Stilwell insisted, that, under the circum¬ 
stances, it must be presumed that the testator predeceased.his 
father/while the defendant William Couch insisted that as 
seven /ears had not elapsed at the time of the death of the father 
since the testator was last known to be alive, it must be presum¬ 
ed that he survived his father, and therefore that the next of 
kin living at the death of the testator were entitled to his per¬ 
sonal estate. Upon the cause coming on for hearing, it was 
referred to the chief clerk to inquire, among other things, whe¬ 
ther the said Edward Couch was dead, and if so, whether he 
survived or predeceased his father. The chief clerk cei tilled 
that he was dead, and that he must be presumed to have surviv- 
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is father. The case was now (Aug. 1) adjourned, into court 
for argument. The principal evidence as to the time of the 
presumed death of the testator was an affidavit of Dr. Kae, who 
in the year 1853, went out in command of an expedition in 
search of Sir John Franklin. He stated by his affidavit that 
“ in the spring and summer of the year 1854, I met with a 
party of the Esquimaux! tribe, who had in their possession, and 
from whom I purchased and brought to this country on my 
return thereto in the month of October, IS54, various articles, 
which have since such my return been identified, by the name, 
initials, or crests respectively engraved thereon, as belonging to, 
or as having belonged to, the said Sir John Franklin and some 
of the officers under him in the aforesaid expedition respective¬ 
ly* [None of these articles were identified as having belonged 
to the testator, Edward Couch.] 6< T also, in the said spring 
and summer of the year 1854, obtained from such Esquimaux tribe 
and other Esquimaux people the following information, viz. that 
in the spring, four winters then past, and which spring would 
be during the months of April and May, 1850, whilst a party 
of other Esquimaux people were killing seals near the north 
shore of a large island in the said regions, called King William's 
Land, about forty white men were seen by such party of other 
Esquimaux people travelling southward over the ice, dragging a 
boat and sledges with them along the west shore of such island, 
and that none of the party of white men could speak the Escjui- 
maux language so as to be understood by such party of other 
Esquimaux people, but by signs the latter were led to believe 
that the ship or ships of such white men had been crushed by 
ice, and that such white men were going to where they expected 
to find deer to shoot; and that all of such white men, with the 
exception of one, who was apparently an officer or chief, were 
hauling on the drag-ropes of such boat and sledges, and they 
were looking thin, and from their appearance they were then 
supposed by such party of other Esquimaux people to be getting 
short of provisions, and they purchased of such party of other 
Esquimaux people a seal, or a small piece of a seal; and that at 
a later date the same season, but previous to the disruption of 
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the ice, such party of other Esquimaux people discovered on the 
continent of North America the dead bodies of about thirty 
white men, and some graves; and five dead bodies were also 
discovered by them on an island near such continent, about a 
long day’s journey to the north-west, of the mouth of a large 
stream (which from the description I believe to be a large river 
called Back’s Great Fish River) in the said region; and that 
some of such dead bodies were in a tent or tents, and others 
were under a boat, which boat had beenjiurned over apparently 
for the purpose of shelter, and some other of such dead bodies 
lay scattered about in different directions ; and that one of the 
dead bodies discovered on the said island was supposed by such 
party of other Esquimaux people to be that of an officer or chief, 
as he had a telescope strapped over his shoulder, and a double- 
barrelled gun was underneath him; and that some at least of 
such white men must have survived until the arrival of wild 
fowl at the said places where such dead bodies were found, as 
the reports of the firing off of guns were heard by such party of 
other Esquimaux people, and the fresh bones and feathers of 
wild geese were noticed by them to be there. That I verily 
believe such dead bodies, if so seen as aforesaid, of which I have 
no reason whatever to doubt, were those or a portion of the 
party of the said white men, and that such party of white men 
were persons who joined in and left this country in the said ex¬ 
pedition of the said Sir John Franklin; and from my experience 
in the said regions I verily believe that wild geese in their migra¬ 
tions would not, from the nature of the climate, reach at. or 
near the mouth of the said river, called Back’s Great Fish 
River, until about the latter end of the month of May, or the 
first week in the month of June; and even if they could have 
reached there before those times, I say, from my knowledge and 
experience of their migratory habits in those regions, they 
would not reach there until about the times last mentioned, as 
the ice and snow do not begin to thaw there until about those 
times, and therefore there would not be any water or food for their 
sustenance; so that the fresh bones and feathers of such geese, 
mentioned by such Esquimaux as having been seen where such 


dead bodies were said to have been found as aforesaid, lead me 
to conclude that some of such white men survived until at least 
the latter end of the month of May or the beginning of the 
month of June in the year 1850.” 

The following cases were cited :—SillicJc v. Booth, (1 Y. & C. 
C. C. 117); Cuthbert v. Furrier, (2 Ph. 199); and Doioley v. 
Winfield, (14 Sim. 277). 

Nov. 7th .—Sir J. Romilly, M. R.—1 have found great diffi¬ 
culty in arriving at a satisfactory conclusion in this case, al¬ 
though the question in itself is a very simple one, namely, whe¬ 
ther a son or father died first, and the difficulty arises from the 
absence of evidence. The ordinary presumption of law is, that 
a person is dead who has not been heard of for six years; and 
were there nothing else in the case, no doubt that presumption 
would apply. The principal evidence is the affidavit of Dr. Rae, 
who discovered the remains of various persons belonging to Sir 
John Franklin's expedition, who had evidently perished from 
hunger; but none of those remains could be traced as belonging 
to the testator, Edward Couch. [His Honor having read the 
affidavit of Dr. Rae, already set out, proceeded:] It is quite 
clear that the whole number of persons who were seen by the 
Esquimaux survived the father; what number that was, does not 
clearly appear; Dr. Rae says about forty, while the original 
number who went out in the expedition was 133. Mr. Hume 
the chief clerk, from whom this case has come by way of appeal, 
was of opinion that the presumption was in favour of the son 
having survived his father. I cannot see my way to eomino' to 
the conclusion that this view is erroneous. It is not a question 
of law, but one upon which any person is as well able to form 
a correct opinion as a lawyer. As I see no sufficient reason for 
differing from the decision of the chief clerk, I shall accordingly 
confirm it, and decree that the son must be presumed to have 
survived his father. 

In an action to enhance rents, judgment passed for plaintiff, 
reversed in appeal for failure of proof in the plaintiff. Held in 
special appeal, that by Section 51, Regulation VIII. 1793, the 
Zemindar is required to prove his right to demand an increased 
3 c 
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rent from defendant talookdars, recognized as such at the time 
of the decennial settlement and holding their talooks at a fixed 
ascertained rent. 

In other cases, the proof rests with the party claiming exemp¬ 
tion who must prove their right to hold at a fixed rent. In the 
present case, the defendants, not being talookdars of that de¬ 
scription, the onus probandi rests upon them, and they must 
establish the exemption pleaded, case remanded. 10th August, 
1847, Kali Doss Neogee. 

Note. _Generally as to the onus probandi—the rule is pro¬ 

bandi necessitas incumbit illi, cjui agit—or he that makes the 
exception, statement, the plaintiff, &c\ must prove it. And, af- 
firmanti non neganti, incumbit probatio. The party making the 
averment must prove it. 


Vigilantibus non dormientibus subserviunfc jura.—Laches is loss. 

Accusator post rationabile ternpus non est audiendus, nisi sc bene dc omissione 
excusaverit.—Without satisfactory explanation of the delay in preferring it, the 
action of the plaintiff will be barred by laches. 

The plaintiff brought an action to redeem a mortgage twelve 
years after the mortgage had foreclosed, to which action limita¬ 
tions were pleaded. Held, that the action was barred by limi¬ 
tation. 3rd April, 1854, Lutefun, appellant. 

After a lapse of nine years from the date of the adverse judg¬ 
ment, an application for a review was preferred—application 
rejected, 22nd February, 1851. Doola Bucksh, petitioner, loth 
February, 1853, Moulvy Mahommed Ilossein, petitioner. 

A collector after the sale of an estate for arrears of revenue, 
carried the surplus sale proceeds to the credit of other defaulting 
estates. An action was brought to recover such sale proceeds, 
which was held to be barred by limitations, which began to run 
from the date of the transfer and not from the date of the plain¬ 
tiff acquiring title under a decree of Court. 25th April, 1854. 
Collector of Midnapore, appellant. 

The plaintiffs action was held barred by limitations, the period 
during which a suit was pending between other parties, not ex- 
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eluded from limitations as being* no bar whatever to the timelv 
assertion of the plaintiff's rights. 16th May, 1854, Purson Raot, 
appellant. 

In a case to set aside a sale in execution, the sale was reversed 
for irregularities, but mesne profits were not decreed; the plain¬ 
tiff not having brought his action until the expiration of eleven 
years after the cause of action arose. 4th September, 1850, 
Ram Mulla, appellant. 

The plaintiff, seven years* after the date of the alleged occur¬ 
rence, sued the defendant for having carried off 12,00,000 Rs. 
It appeared that although his house was close to the Treasury 
when this treasure had been abstracted, he had no information 
and no notice was given to the thannah at the time; plaint and 
appeal dismissed. Rajah Rajendur Naraen, appellant, 9th August 
1847. 



r Ihe plaintiff having been, according to his statement, ousted 
in IMS B. S. instituted no suit till 1251, B. S. although greatly 
endamaged, and gave no notice to the Magistrate and none to 
the police. Held, in connection with other circumstances to 
prove his claim, utterly futile. 10th August, 1847, Omah Bhye 
Debee, appellant. 

The second maxim may be cited as applicable to these eases. 
Accusator post rationabile tempus non est audiendus, nisi se bene 
de omissione excusaverit, which on the civil side maybe frequent¬ 
ly applied to actions founded upon torts, the original cognizance 
of which was by criminal prosecution, as in the two cases noted 
above. The delay in bringing the action, in connection with the 
entire omission to prosecute criminally at the time, will furnish 
the strongest presumption against the truth of the cause of ac¬ 
tion, or generally, of the intentions of the parties at the time of 
contract or agreement, as in tlie following case, Manoo Maha- 
patee. 

In an action for debt, the defendants in 1827, settled with 
the plaintiffs under a specific acknowledgment or deed of Ikrar- 
natneh, which was exclusively limited to mention of principal_. 


* This is a very questionable decision. Is there such a thing as p euu j 
Laches, within twelve years ? 
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ami a petition, a few clays prior to this deed, stated that the ad 
justment was limited, but there was no mention whatever in the 
Ikrarnameh itself of any condition as to interest. The plain¬ 
tiffs now sue, after eleven years, for interest; the defendants plead 
absolute settlement under the Ikrarnameh. Held with reference 
to the delay and the fact that the plaintiff gave up a considerable 
portion of the principal, in consideration of the immediate pay¬ 
ment of the balance, that the presumption was that the adjust¬ 
ment was a final one. 18th August, 1817, Manoo Mahapatee, 
appellant. 

Jjfote .—As to such agreements generally, we should apply con- 
tmetis tacite insunt qiue sunt moris et consuetudinis, things 
incidental need not be expressly recited in an instrument or con- 4 

tract. 

The plaintiff had been dispossessed in 1213, B. S. and in 
1250, B. S. instituted an action to recover possession. The 
intermediate attachment of the lands by Government, not ex¬ 
cluded from limitations, as between the plaintiff and the party in 
adverse proprietory possession. Held accordingly that the 
action was barred by limitations. 23rd January, 1854, Ala 
Kukhee Begum, appellant. 

A supplemental plaint .tendered on the day of decision, after 
the completion of the pleadings, rejected. 18th April, 1850, 

Shoo Narayon, appellant. 

The sister claimed succession by inheritance to the younger 
brother who had died, eighteen years previously to the date of 
her action, which was brought to recover possession in ejectment 
of the mortgagees and obtained a decree. Held in appeal, that 
the cause of°action, quoad limitations, dated from the day of 
her succession to her title, and the suit was barred by limita¬ 
tions. 17th August, 1853, Rampershad Say, appellant. 

Ton years after due date, having lapsed prior to the institution 
of the plaintiffs action, in connection with other circumstances 
disclosed in the case, held to be presumptive of fraud and to 
make the bond of very questionable genuineness. 13th July, 

1852, Wilayut Hosene, appellant. v 

In 1815, J. lent the plaintiff 200£. on the security of the joint 
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and several promissory note of himself and two sureties. Be¬ 
tween November 184.-5 and February 1847, J. bought of the 
plaintiff goods to the amount of 17/. In July 1847 the plain¬ 
tiff remitted to J. 10 /. for interest due on the note, and at the 
same time sent his bill for the goods. J. wrote in answer, “ I 
beg to acknowledge the receipt of 10 /. cash and the bill, amount¬ 
ing to 17/., both of which sums I have placed to your credit. 
I have enclosed your bill. Receipt it, and return it to me by post.” 
It did not appear whether the plaintiff had sent back the bill 
receipted. In February 1853, and after the death of J., the 
promissory note was paid by one of the sureties without taking 
credit for the 17/. In May 1S53 the plaintiff sued the adminis¬ 
tratrix of J. for the 17/., when she pleaded the Statute of Limi¬ 
tations : Held, that the above letter was a sufficient promise 
within the 9 Geo. 4, c. 14, to take the case out of the Statute 
of Limitations. Evans v. Simon, 9 Exch. 282; 23 L. J., Exch., 
10 —C. C. A.— Digest, Jurist. 

In an action for maintenance brought after considerable delay, 
in execution of a decree of the Privy Council maintenance at 
200 Rs. per mensem was decreed retrospectively, but without 
interest. Gth September, 1847, Deal Singh, appellant. 

It is no answer to a plea of the Statute of Limitations, that 
the plaintiff was prevented by the fraud of the defendant from 
knowing of the cause of action, until after the time of limita¬ 
tion had expired. Imperial Gas Light and Coke Company v. Lon¬ 
don Gas Light Company, 10 Exch. 39; 18 Jur. 497 ; 23 L. J., 
Exch., 303.— Digest, Jurist. 

Where counsel at a trial does not ask that a certain point 
should be submitted to the jury, but gets leave to move reserved, 
lie cannot afterwards ask for a new trial on the ground that that 
point was not submitted to the jury. Morgan v. Cauchman, 14 
C. B. 100 ; 23 L. J., C. P., 36. — Digest, Jurist. 

A solicitor pending his employment, took security for costs 
from a poor and illiterate client: —Held, that, assuming a judg¬ 
ment creditor of the client had the same rights us the latter, 
still, after ten years’ acquiescence, the accounts would not 
be opened. Shaw v. Neale, 20 Beav. 157; 1 Jur., N. S., 666 ; 
24 L. J., Chanc., 563.— Digest, Jurist. 
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Tlie owners of a patent for a peculiar mode of manufacturing* 
iron wheels for railway carriages, having discovered that several 
railway companies were violating their patent, brought an action 
for damages against one of such companies only, but did not in 
any way give notice to the other companies to discontinue their 
infringements of the plaintiffs’ right. In the action, the validi¬ 
ty of the patent was disputed, and it was not decided until three 
years after the patent had expired, when a verdict was given for 
the plaintiffs, with large damages. Thereupon the plaintiffs filed 
a bill for an account of profits, and an injunction against an¬ 
other of the companies who had infringed their patent, com¬ 
plaining of acts done nine years before :—Held, that the delay 
was not excused by the pendency of the action, but was fatal to 
the plaintiffs' case. Smith London, and South-western Rail¬ 
way Co.'s 1 Kay, 408; 23 L. J. Chanc. 5G2 .—Digest, Jurist. 

Payment of a forged draft is no payment as between the per¬ 
son paying and the person whose name is forged. 

The person presenting the letter of credit is not necessarily 
the person who is entitled to make the draft. 

Therefore the bankers to whom the letter of credit is addressed 
ought to see that the signature to the draft is genuine. If they 
do not, the loss will be their own. 

When, for a sum paid down, a banker grants a letter of credit 
lie must show that it has been complied with, or pay back the 
money. 

In such a case the banker cannot insist on having the letter 
of credit brought back to him. 

The rules applicable to negotiable securities do not hold with 
respect to letters of credit. Orr v. Union Bank of Scotland 1 
Macq. H. L. Cas. 513.— Digest, Jurist. 

Three years after an award was held bad, the party in whose 
favour it had been made applied to the Court to remit to the 
arbitrator the matter referred, without giving any explanation 
for the delay in applying :—Held, too late. Doe d. Mayo v. Can- 
'tel, 1 B. C. C. 161—Coleridge.— Digest, Jurist. 

The 14th section of the 1 & 2 Viet. e. 1 10, gives to a cliarg- 
in'4 older absolute upon stock held in tiust for the judgment 


w 

aebtor, the same effect as a charge under his hand; and the 
object of the 15th section is only to prevent any new charge 
being effected after the charging order nisi has been obtained, 
and before it is made absolute. When the charging order is 
made absolute, the 15th section has performed its functions. 
But if the judgment debtor had assigned the stock before the 
date of the order nisi, the assign might obtain a stock order 
before the order nisi was made absolute, notwithstanding the 
15th section; for the real charge under a charging order is only 
acquired when it is made absolute. Warbnrtou v. Hill, 1 Kay, 
470; 23 L. J., Chanc., G33.— Digest, Jurist. 

If a person, having notice of a previous assignment of a trust 
fund, take an assignment to himself of the same fund, he can¬ 
not obtain priority over the previous assign, whether the trustee 
had notice or not; and therefore, if a judgment creditor, at the 
time of making his charging order absolute, have similar notice, 
lie is likewise unable to obtain priority.— Id. 

Where the fund is standing in the name of the accountant- 
general of the Court of Chancery, the practice of the office is to 
enter a memorandum of every charging order left at the office; 
but such notice is not treated as any restraint nor as equivalent 
to a stop order. No entry is made of the notice of any other 
assignment. The accountant-general is not a trustee of the 
funds committed to him, but merely the agent of the Court. 
The trustees who have paid the fund into court, are the trustees 
of it until the Court has in some way dealt with it, and then the 
Court becomes the trustee. Therefore, notice to the accountant- 
general of an assignment of funds in his hands is of no avail 
against a stop order afterwards obtained by a subsequent pur¬ 
chaser without notice.— Id. 

The loss ot a negotiable bill given on account of a debt, is an 
answer to an action for the debt, as well as to one on the bill. 
Crowe v. Clay (in error), 9 Exch. 601<; 18 Jur. 051; 23 L. J., 
Exch., 150—Exch. Cham.— Digest, Jurist. 

The annexed may be referred to in cases, where negligently 
or otherwise parties fail to produce, or have with them original 
documents the production of which may lie necessary. 
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Gallemore v. Gill .—July 23 rd, 1850. 

It> is the duty of the. parties to have in court at the hearing the 
originals of all material documents in the cause. 

S.i ,T. L. Knight Bruce, L. Jsaid that lie concurred. Ilis 
Lordship then observed on the negligence of the executors in 
not having the probate in court when the appeal was heard, and 
said that it was necessary to put a stop to the practice of omit¬ 
ting to bring original documents into court. The probate must 
be produced for the inspection of the Court; and his opinion 
was, that if the executors did not give a reasonable excuse for 
not having had it in court, the order ought to be drawn up so as 
to give them no costs of the appeal. 

Sir G. J. Turner, L. J., said he concurred in this. The case 
might be mentioned again, and if the executors did not then 
satisfactorily explain their omission, they must pay their own 
costs of the appeal. 

Where it appeared that the books of the official manager had 
not been perfectly kept, the Court refused to make any order as 
to his costs.— hi. 

A’Beckett, B.rparte, 2 Jur., N. S., 684—V. C. S. 

Where one contributory having agreed to pay all debts proved 
before the Master, and the costs of winding up a company, 
obtained an order to stay all proceedings under the winding-up 
order, without serving with notice of his application claimants 
who had tendered before the Master proofs of alleged debts 
which had stood over for further investigation Held”that the 
claimants were entitled to have this obstruction to their proceed¬ 
ings removed, and to have the Master’s judgment on their claims 
Clifton’s Case, 5 De G. Mac. & G. 743.— Digest, Jurist. 

The official manager not having informed the Court of these 

e aims vvhen the order staying proceedings was made, was not 

allowed his costs ol the subsequent application_ Id 

The Hindu law makes a very equitable distinction, as regards 
the recovery of a thing, between a sale made publicly in the 
market, and a sale made privately at other places. The real 
proprietor can in both cases recover the thing from the pur¬ 
chaser, who again can recover the price from the seller; but 
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when the purchaser can prove that he bought the article openly 
in the market,* and is unable to produce the seller, the proprie¬ 
tor can only recover from him on payment of half the value of 
the thing. To purchase a thing from an unknown seller, says 
the sage, is one faultnegligence in keeping the thing is an¬ 
other, and these two causes are to be considered as just causes 
of loss to each.f 

The case Perry v. Allen, decided January 14th, 17th, 19th, 
taken from the Jurist p. 274, 4th April, 1857, may be referred 
to in parallel cases in ejectment as to the date, from which 
mesne profits, may be computed. 

Malms asked for the rents of such portion as the plain¬ 
tiff should turn out to be entitled to for six years previous to 
the filing of the bill, citing Hicks v. Salliit , (3 De G., Mac., & 
G. 782 ; S. C., 18 Jur. 915). 

Walker contended that the rents should only be given for six 
years from the date of the decree. 

January 19///.— Lord Chancellor. —I decided this case the 
other day with the exception of one point, namely, the period 
from which the rents were to be calculated, and on that point I 
reserved my opinion, until after I had considered the matter in 
connexion with the authorities, and particularly that of 1licks v. 
Satt-itt; and, in the event of my deciding one way, I said I 
would hear one Counsel on each side, and if the parties wish it 
I will hear them ; but, as the whole tiling is now before me, 
there seems hardly any use in occupying further time about it. 
My attention was directed to that case of Hicks v. SalliU . I 
have read the judgment there, and I have formed a decided opi¬ 
nion as to what I ought to do. My own impression, if there 
had been no previous authorities, would have been, that it ought 
to have been just the same as it would have been at law; but I 
do not find that that has been the rule that has been acted upon. 


* Catvayana, Digest, book ii. eh. ii. sect. 35, “ the defendant not clearly 
proving an open sale to him, or not pointing out the seller, shall be made to 
deliver the thing claimed, and to pay a fine. ,, 

f Vrihaspati, Digest, book ii. ch. ii. sect. 53, 54. Menu, book viii. sect 
202, Digest, book ii. ch. ii, sect. 50. 

3 D 


MINlSr^ 



and I have no right to be wiser than my predecessors on this 
subject. Therefore the only question that has passed in my mind 
is between the filing of the bill and the year 1353, which was 
thought to be taken as a sort of compromise j but in my opinion 
the year 1S52 is that which I ought 'o direct, in conformity 
with the authorities, (I am speaking of the time when the eject¬ 
ment was brought), because there was a decided demand made, 
and I think that from that time the persons who were in posses¬ 
sion could not say, that by your neglect, or perhaps not exactly 
neglect—that would be hardly a proper term to use—but by the 
slowness of the persons who claimed against them, they were led 
to expend their money. There was one of the cases cited in Hides 
v. Sallitt, the name of which I forget, before Alderson, B., in 
which it was pressed on him to direct the rents from the time 
when the demand was made; and I forget the exact expression 
he used, but it was something to this effect—you cannot shew 
me the time when a direct demand was made; and if they could 
have done so, he would have directed it from that period. Here 
I think that from the time of the ejectment I must treat it as 
an adverse claim, and I think that from that time the parties 
are entitled to an account of the rents. 

Annexed is part of the judgment of Sir L. C. Turner as to 
limitations and the judgment of Knight Bruce, any bare asser¬ 
tion of a claim without corresponding acts-, in vindication of it, 
will not bar limitations. Jurist, April 11th, 1857, p. 303. 

[Before the Lords Justices the Right lion. Sir James L. Knight 
Bruce and the Right lion. Sir G. J. Turner.} 

Clegg v. Edmondson. —January 2 Lnd, 23 rd, Uth, 26 th and 2.1th, 
and March 11 th.—Jurist Reports. 

Renewal of lease hy one copartner — Laches—Continual asser¬ 
tion of right. 

A number of persons were partners in working a mine held 
under a lease for years, which expired on the 29th September, 
IS 16 The concern was managed exclusively by some of the 
partners, and the partnership was at will. In July, 1840, the 

managing- partners gave notice of dissolution to the others, and 
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n August agreed with the landlord for a new lease to themselves. 
In September, 1846, they gave the other partners notice of their 
intention to sell the stock-in-trade, and to apply to the landlord 
for a new lease to themselves exclusively. On the 11th Decem¬ 
ber, 1S4G, a new lease, 411 pursuance of the agreement entered 
into in August, was granted to the managing partners, who 
thenceforth carried on the concern at their own risk, and made 
large- profits, without having any occasion to bring in fresh 
capital The partners who were excluded never in any way 
assented to these proceedings, but, on the contrary, continually 
insisted on their right to a share in the benefits of the new 
lease; thejr, however, took no legal proceedings to enforce their 
right till the year 1855, when the present bill was filed:—Held, 
that the plaintifFs, having, with the full knowledge of their 
rights, which were founded solely on constructive and not on 
express trust, allowed the managing partners to carry on a min¬ 
ing concern at their own risk so long without taking any steps 
to assert those rights by legal proceedings, could not be per¬ 
mitted effectually to assert them now. 

Held, that the continual assertion by the plaintiffs of their 


rights, without taking any steps to enforce them, had no effect 
in removing the bar arising from lapse of time. 

Ilt'ld that the fact that the mine had been uniformly profit¬ 
able did not alter the case, for that this could not be known 
beforehand; and the plaintiffs, having abstained so long from 
making themselves liable to the risks, could not now claim to 
share the profits. 


Per Sir G. J. Turner, L. J.—The circumstance that the part¬ 
nership was dissoluble at will, would not alone have disentitled 
the plaintiffs to relief, for that the principle on which the Court 
holds each partner entitled to the benefit of a renewal effected 
by one is the confidential relation which exists between partners, 
and which exists whatever be the duration of the partnership. 

Per Sir G. J. Turner, L. J.—It is difficult, though perhaps 
not impossible, for a managing partner to contract, during the 
continuance of the partnership, for a new lease of the partner¬ 
ship property, and to secure for himself the exclusive benefit of 
8 d 2 
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such renewed lease. To give validity to such a transaction, the 
partners must all be placed upon an equal footing; and a meie 
notice by the managing partner to the others of his intention to 
apply for a new lease for his own benefit is not enough. 

What the plaintiffs, however, mainly relied upon was the 
continual claim on their part; and no doubt they have not 
ceased to assert their claim; but I cannot agree to a doctrine so 
dangerous, as that the mere assertion of a claim, unaccompanied 
bv any act to give effect to it, can avail to beep alive a light 
which would otherwise be precluded. I am not aware that the 
mere assertion of a right has ever been held to avail against the 
Statutes of Limitations ; and if, therefore, we look at the analogy 
of those statutes, that analogy does not seem to furnish any 
ground of excuse on the part of the plaintiffs. Much less, 

I think, can such an excuse be entertained by a Court of equity, 
which, in cases of this nature, has gone beyond the analogy of 
the statutes. In my opinion, therefore, the defendants arc en¬ 
titled to our judgment in their favour upon the second point of 
their defence. It was attempted on the part of the plaintiffs to 
derive some aid to their case, as to the lease of 1846, from the 
fact of the lease of the Bankwell Colliery not having expired 
when the leas$ of 1S1G was granted ; and the plaintiffs also con¬ 
tended that they were entitled to fix a trust upon the Bankwell 
lease. But it is clear upon the evidence that the lease of the 
Bankwell Colliery was not originally taken for the benefit of the 
partnership, and that the colliery was not worked after 1841, 
and that it ceased to be worked at that time in consequence of 
objections raised by the partners in the concern in which the 
plaintiffs were interested; and the lease, as I understand the 
case, is not now subsisting, but was put an end to by the ar¬ 
rangement of 1846 ; and, under these circumstances, I think the 
plaintiffs can derive no aid to their case from the subsistence of 
that lease, and are entitled to no relief in respect of it. The 
reasons which have been assigned against fixing a trust upon 
the lease of 1846 apply with greater force against any equity 
which the plaintiffs might have had to set up the lease of this 
colliery. A ease is also made by this bill as to the sale of the 
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nfc. But I think the same reasons which govern our decision 
as to the other parts of the case apply to this part of the case 
also. The plaintiffs had notice of this sale, and that the manag¬ 
ing partners intended to bid. They might, if they had thought 
fit, have attended the sale* and have bid for themselves, and they 
were invited to do so. They might have impeached the sale, 
as they might have impeached the lease, at a more early period; 
but art this distance of time I think they cannot be permitted 
to do so. If they desire an account of the proceeds of the sale, 
and of the profits of the mines from the date of the last settle¬ 
ment on their behalf down to September, 1846, I think they are 
entitled to it, reserving the costs; but in other respects I think 
the bill must be dismissed, though certainly without costs. 




Sir J. L. Knight Bruce, L. J.—In the observations that I 
propose to make in this cause it may be convenient, and it is my 
intention, to describe the persons in whom from time to time, 
and for the time being, ever since the year 1845, have been 
vested the rights, interest, and claim on which the plaintiffs 
found their case, and I proceed to describe them all, I say, in¬ 
cluding the plaintiffs, by the single name of Robert Clegg, one 
of the number; and although James Collinge, lately a defend¬ 
ant, is dead, to designate by his single name all the lessees 
named in the lease in dispute—that of December, 1846—and 
those who from time to time have claimed the benefit of it ad¬ 
versely to the plaintiffs, whom I describe under the name of 
Robert Clegg. I think it an immaterial circumstance that one 
of the lessees of December, 1S46, was not—if, in truth, lie was 
not—interested in or under the lease which expired in Septem¬ 


ber, 1846, for all the others of them were so interested. Nor 
do I consider it necessary to decide the question, whether the 
lease of December, 1846, was a lease in the benefit of which 
Robert Clegg was entitled to participate. I assume Robert 
Clegg to be entitled to have that question decided in his favour,but 
decided subject to the other defence or defences on which James 
Collinge relies. The trust, however, by which I thus assume 
James Collinge to have been affected by the lease was 
what lawyers call a constructive trust, not one declared or ex- 
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pressed; and there are some considerations tliat are applicable 
to the former which are inapplicable to the latter, as various 
authorities shew. Here the right of Robert Clegg—a right 
merely equitable—arises from the beneficial interest in the for¬ 
mer lease of the mines comprised in that of December, 1846, 
which former lease or former leases had expired in or before the 
preceding September, in which James Collinge had also been 
interested, and under which he was, on behalf of all interested 
for the time being, the worker and manager of the mines 
throughout September, 1846, and for a considerable period next 
before that time. Now, the bill in this cause was not filed 
before September, 1855, the main subject of dispute being an 
alleged equitable right to participate in the profits of mines—a 
right which commenced, if at all, in 1846. The question arises 
whether the suit has been instituted too late. Can Robert Clegg, 
under such a bill, obtain the relief which he would, I assume, 
have been entitled to obtain if he had commenced the suit in 
1816 or early in 1847 ? He was not in 1845, nor has he at any 
time siuce been, under any disability; and he has ever since the 
determination of the last expired lease been uniformly excluded 
from the mines, and all participation in their produce and pro¬ 
fits, perfectly aware during the whole time of his alleged rights 
nor ignorant of any material fact, and especially not ignorant 
that his title and claim were uniformly denied and opposed, as 
they were uniformly denied and opposed, by James Collinge. 
He nevertheless, as I have said, institutes no suit until Septem¬ 
ber, 1855. Nor was James Collinge on his part ignorant of any 
material fact at any time, especially as he was all along aware 
that Robert Clegg, deeming the exclusion wrongful, alleged 
continually a title to participate in the profits; but Robert 
Clegg did nothing. James Collinge, on the other hand, was 
continually working the mines, expending his money, and be¬ 
stowing liis time, labour, and skill upon them, with a view to his 
own profit alone. Robert Clegg’s apologies for delay are, that 
he continually claimed, and did so continually to the know¬ 
ledge of James Collinge; that there is no bar from any statute 
°1 limitations; that if the subject in dispute had been an ordi- 


nary farm, of which James Collinge had been receiving the 
rents, instead of mines which lie worked, there would have been 
no answer to the suit; that the mines have been, as they have 
in fact been, uniformly prosperous, not having required, as in 
fact they have not required, any outlay that the produce did not 
moie than meet and defray ; that James Collinge having*, from 
his long acquaintance practically with the property, known, as 
he must be taken to have known all along, the probable safety 
and probable advantages, there is no reason for treating or deal¬ 
ing with the claim otherwise than as a similar claim in respect 
of an ordinary farm, of which James Collinge had been receiv¬ 
ing the rents, might properly be. This argument is plausible, 
but it has not convinced me. A mine which a man works is in 
the nature of a trade carried on by him, and requires his time, 
care, and skill to be bestowed on it, besides the possible expendi¬ 
ture and risk of capital; nor can any degree of science, fore¬ 
sight, and examination afford a sure guarantee against sudden 
losses, disappointments, and reverses. In such cases a man 
having an adverse claim in equity, on the ground of construc¬ 
tive trust, should pursue it promptly, and not by empty words 
merely. He should shew himself in good time willing to parti¬ 
cipate in the possible loss as well as profit—not play a game in 
which he alone risks nothing. There was here, in my opinion, 
no^ sufficient apology, no excuse, for the delay from 18-16 to 
1855. The existence of the suit respecting the Altham mine 
was and is immaterial; and even that suit, commenced not 
before the year 1818, was determined in or before 1858. I 
think, therefore, that as to the lease of December, 18-16, and the 
produce of the mines from the expiration of the lease, which 
expired in September, 1846, the bill should be dismissed, but, I 
agree, without costs. If the plaintiffs desire an account of what 
if anything is due to them in respect of produce and profits 
before that expiration, without disturbing or going above the 
last settled account, which I understand to have been in 1845 3 
I think that they may have it; and they should be paid, I con¬ 
ceive with interest, their share of the value of the rails, plant, 
and stock in and about the miiios at that time. But after the 
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full notice given in September 1846, of the intentions of the 
new lessees, the knowledge that all concerned have had, and the 
length of time allowed to pass before the commencement of the 
suit, the plaintiffs must, in my opinion, be bound by the prices 
produced at the sale, however irregular the biddings, and how¬ 
ever null the proceedings would, to a great extent at least, have 
probably been deemed to be if properly disputed in good time. 
As to these portions of the case, however, the parties can, I sup¬ 
pose, with respect both to principal and interest, make an ar¬ 
rangement among themselves, without prejudicing any right of 
appeal to the House of Lords as to the residue. 

Operation of Fart Payments .]—A. owed B. three sums or 
three several promissory notes, dated respectively in 1839, 1840, 
1841. In 1810, B. applied for interest, and A. paid 5 1. on ac¬ 
count of interest generally, and a few days afterwards, B., with¬ 
out the knowledge or concurrence of A., made a memorandum, 
on the note of 1841, that the payment had been made on 
account of interest thereon. At the time of this payment, two 
of the notes were barred by the statute:—Held, upon appeal, 
reversing the order of Wood, V. C., that the payment of the 
interest generally could not be referred exclusively to the two 
notes that were barred, but must be referred, either to the three 
notes, or to the one not barred; and, in either view, the effect 
of the payment was to take the note of 1841 out of the statute. 
Nash v. Hodgson , 1 Jur., N. S., 946; 25 L. J., Chanc., 186—■ 
A. C.— Jurist Reports . 

Semble, the appropriation by the creditor, without the know¬ 
ledge or consent of the debtor, will not, per se, furnish sufficient 
ground for raising against the debtor a new promise to pay. 
—Id. 

Where a payment is made by a debtor on account generally, 
the Court will not refer it to a debt barred by the statute, if it 
can be attributed to any debt not so barred—Cranworth, C.—— 
Id. 

An admission of a debt made to a person who, at the same 
time, signed a paper, purporting to be a discharge of the debt, is 
not a sufficient acknowledgment of the debt to prevent the 
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operation of the Statutes Limitations, though the discharge was 
inoperative iu itself, and was given upon a consideration which 
the debtor failed to observe. Goaie v. Goate, 1 H. & N. 29.—• 
Digest , Jurist . 

Acknowledgments to Bc«r simple Contract Debts.'] —A party ow¬ 
ing another a simple contract debt, received a letter from his 
creditor calling his attention to the debt, and to the fact that the 
Statute of Limitations would soon run out. In reply he wrote: 
“ I beg to say that I do not wish to avail of the Statute of 
Limitations to refuse the payment of the debt alluded to in your 
note, but I have not the means of settling it, and must crave a 
continuance of your indulgence. My situation as a salaried 
clerk does not afford me the means of laying by a shilling ; but 
in the course of time, if I continue in my present employment, 
I may reap the benefit of my services in an augmentation of my 
salary, that may enable me to propose some satisfactory arrange¬ 
ment to you. I am much obliged to you for your forbearance, 
and I am sorry it is not in my power to correspond to your 
kindness, but I would rather tell you the truth, than deceive you 
by false promises—Held, no sufficient acknowledgment to take 
the case out of the statute. Rackkam v. Marriott , 1 II. & N. 
234; 2 Jur., N. S., 619 ; 25 L. J., Exch., 324.— Digest Jurist . 

Quaere, per Pollock, C. B., whether a promise to pay simpli- 
citer made by a debtor, that he will not avail himself of the 
statutes, is a sufficient promise to take a case out of the statute ? 
—Id. 


A creditor, who had, more than six years before, supplied 
ships’ stores on seven separate occasions to the debtor, amount¬ 
ing in the aggregate to more than 300/., within six years, asked 
his debtor for money. The debtor answered that he had not 
looked into his accounts, but supposed the balance due to be 
between 90/. and 100/., but he had not cash. Being pressed, he 
accepted a draft at four months, for 60/., which he did, taking an 
acknowledgment that he had given the acceptance on account, 
it was proved by other evidence that the amount unpaid for 
the ships’ stores was 95 /. 3 but the different accounts were never 
balanced or ascertained between the creditor and debtor :—Held, 
3 E 



that evidence of the giving of the acceptance, under these cir¬ 
cumstances, was evidence to go to the jury of a payment on 
account of all the debts, so as to be evidence of a fresh promise 
to pay what was due, sufficient to take the whole out of the 
statute. Walker v. Butler , 6 El. & Bl. 506; 2 Jur., N. S., 687; 
25 L. J., Q. B., 377.— Digest, Jurist. 

Particulars of set-off shewed seven different bills for work 
and stores for seven different ships of the plaintiff. In order 
to take the set-off out of the statute, the defendant proved that 
in an interview between him and the plaintiff, the plaintiff 
brought forward the bills, and made the balance due to the 
defendant about 90/., and gave his acceptance for CO/., which 
the defendant acknowledged thus: “ Received acceptance on 
account —Held, that the set-off consisted of one subject- 
matter of demand, and therefore the payment took it out of the 
statute.— Id. Walker v. Butler. 

Where there are two debts, one of which is barred by the 
statute, and there is a part payment not specially appropriated 
by the debtor, it is a question for the jury whether the payment 
was made generally on account of whatever might be due from 
the debtor at the time, or on a particular account.— Id. Walker 
v. Butler. 

In a suit for possession of a separate share, the plaintiffs 
action was held to be barred by limitations, as the plaintiff could 
not have had joint possession within twelve years next preced¬ 
ing the date of her action. 21st February, 1853, Koonwur 
Grudyal Singh, appellant. 

In an action for rents, where no clear demand has been made 
for payment of arrear with interest, and the party has taken no 
steps to recover summarily, and where interest is not specially 
covenanted to be payable on default, interest prior to date of 
suit was not allowed. 14th June, 1852, Neelkanth, appellant. 

Fifteen years having lapsed since the date of the conditional 
sale becoming absolute, plaintiffs* claim to redeem the mortgage 
held to be inadmissible. November 28th, 1820, Gopal Lah, 
appellant. 

Held, that an action for rent, by some of the heirs of a de- 


misrfy 


395 



ceased proprietor, not in possession, was barred by limitations, 
the rents having been assigned by other heirs in possession and 
no objection to that assignment having been raised by plaintiffs 
within 12 years, 4th April, 1854. Ilazree Begum, appellant. 

The plaintiff was hekUto be barred by limitations under every 
calculation, and the decree of the lower Court was set aside on 
that ground—first, lie had not been in possession since 1822, or 
twenty-one years prior to the action—and taking the most 
favourable way of computing matters, lie was one month and 
nineteen days beyond limitations. Rampershad Singh, and 
others, appellants, lGth September, 1847. 

'Ihe appellant maintained that limitations should count only 
from the date of the Courtis rejecting his petition for review of 
judgment on 23rd April, 1832, and not from the date of the 
final decision of 20th May, 1S29. Held, rejecting the appeal, 
that if summary applications for review of judgments passed in 
regular suits, are to form fresh starting points in the calculation 
of the lapsed period, required to meet the rules laid down in 
connexion with the statute of limitations, that statute becomes 
reduced to something worse than a nullity. The petition of re¬ 
view may be filed within 12 hours of the expiration of the twelve 
years and if the date of the order passed upon it, is to be 
tnat from which the right of suing is to be reckoned, another 
sleep of twelve years is at once gained and doubtless ingenuity 
and cupidity would, when the time came, advance some 
plausible device to win a third. Kaderbuksh, appellant, lGth 
September, 1847. 

A decreebolder, in execution gave in a list of his debtor’s 
property and before the sale, the debtor alienated some portion 
thereof under a bon& fide sale. Held that not having attached 
the property, the plea that the judgment bound the property, 
was insufficient and the decree of the lower Court was affirmed. 
30th January, 1850. Sheikh Imumbuksh, appellant. Vide 
postea, max. pendente lite. 

The heir of a widow, brought an action to recover the dower 
from her late husband's estate, under a deed of settlement exe¬ 
cuted prior to the accession of the company. Held that the 
3 k 2 
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claim was inadinissable, the deed never having been acknow¬ 
ledged within twelve years of the institution of the action. 
January 6th, 1824. Musstt. Joymony Debeea, appellant. 

The sheriff in execution, being in possession, sold the estate 
to a third party, which sale was held to be good as against a party 
claiming under a zillali decree, but who had not taken out an 
attachment prior to the seizure by the sheriff. 10th Septem¬ 
ber, 1849. Prosonath Rae, appellant. 

A party who had not sued out the attachment, held not enti¬ 
tled to claim a share from the proceeds, of the sale as against 
decree-holders, who had, 18th May, 1847. ftamlall petitioner. 
Summary petition, 10th March, 1847. Anund Mae, petitioner, 
Summary petition. 

The plaintiffsued to cancel a mocurruree lease and recover mesne 
profits. The defendants pleaded their lease of 1186 by way of 
limitations. The plaintiff stated that in 1213, F. the lands 
were Mas, and re-let to defendants, at an enhanced rental in 
1214, F. The action below was dismissed by limitations and 
prescription. In special appeal, held that, the pottali to be 
cancelled, is admitted by the proprietor to have been given by 
his father sixty years before the date of suit, and the defendants 
have never paid any increase of rent over and beyond what is 
stipulated therein, and the claim for wassilat proves this, accord¬ 
ingly after such a lapse of time, such an action could not 
stand. 0th March, 1846, Rajah Nerbhei Singh, appellant. 

A conditional sale under a mortgage deed, became absolute, 
after foreclosure under Regulation XVII. 1806, and then the 
mortgagees instituted an action for possession, absolute, to which 
the defendants pleaded, that the mortgage had been cancelled 
by the execution of a second mortgage, and the plaintiff kept 
the deeds till the new deeds could be registered ; that the new 
deeds were deposited with a fiduciary. In the lower Court a 
decree for plaintiff affirmed in appeal—because if it be true that 
a second mortgage was executed, if the mortgagee delayed so 
long as two years in getting* it registered, why did the appel¬ 
lants remain quiet so long? Why did the mortgagors remain 
inactive in foreclosure ? Why were the old and new deeds 
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ilowed to remain so long’ in the hands of the mortgagees ? The 
appellants remain inactive and silent for two years, until the 
mortgagee’s respondents sue for possession! appeal dismissed. 
1/th June, 18-1'G, Shureatollah Choudry, appellant. 
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A decree-holder for cpsts, must proceed within twelve years 
for its recovery by execution. Neglect to ascertain whether his 
debtors had means within that period, because they were origi- 
nally paupers, will not justify a suit for recovery after twelve 
)eais. 20th December, 1856, Musstt. Hiatun, appellant, 
lhe plaintiff sued to recover possession of certain lands as 


per boundaries, which action was held to be barred by limita¬ 
tions in the lower Court, and in the appeal, inasmuch as he 
had never appeared to title, in a series of litigation, in the Re¬ 
sumption and special Commissioner’s Courts, neither real or con¬ 
structive possession could be maintained. 9th July, 1856, Calli- 
bindu Lahoree, appellant. 

Iu an action lor rents due, the interest amounted to 1400 Rs. 
the lower Court gave a decree for principal and interest. In 
appeal, held, that under the provisions of Act XXXII. 1839 
the Courts^are vested with a discretionary power to allow interest 
or not, as they may think proper upon sums payable at a certain 
date, but that in the exercise of that power, they must be guid¬ 
ed by the rule laid down in the ease of Neelkanth Banerjea, 
14th June, 1852, by that in order to entitle a Zemindar to 
interest, he must establish that he demanded the rent ineffec¬ 
tually, and must account satisfactorily for not having availed 
himself,without delay of the summary processes for the recovery 
of his demand which the law allows him, the appeal was decreed 
and the action dismissed. Nuwalall, appellant, 29th July, 1S56 

Note. Act XXXII. 1839, has' no reference to cases, where 
inteiest was payable at the time of passing the Act in question 

as has been ruled by the Sudder Court in previous cases—-in 
which, the lower Court had, in an action, instituted eleven years, 
ten months after the arrear accrued—disallowed interest equal to 
principal, the Sudder Court decreed in appeal the interest—vide 
the concluding words of the Act. Musstt. Kashiprea, 23rd March, 
1848, also of Government Revenue, Macpherson v. Stephanos 
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20th of Juno, 1848—vide Broom's Com. 054, as to 3 and 4 Will. 
IV. 

In an objection of limitations, that as per Regulation XIII. 
1848, the plaintiff was out of time, his original action having 
been nonsuited, held that as per precedent Raja Leelabund 
Singh, May 2nd, 1856, the period during the pendency of the 
original action could not be computed against limitations, 
Gunesh Nundee and others, appellants, 19th December, 1856. 
De quo vide the judgments in the precedent, May 2nd, 1856, 
dissentient A. Sconce J. and the Precedent, Dcreaw Sin«h 
November 1854. 

I\otc, In those cases, we have rather to consider the princi¬ 
ple involved. Take for instance, actions in which the limitations 
is only one year. If the period, during the pendency of an 
action nonsuited, be not allowed, of course the case is lost alto¬ 
gether, and so, repeatedly, in cases under Regulation XIII. 1848. 
The construction of the law above given is harsh and oppressive, 
and will probably be set aside, and the first institution of the 
action within limitations be held a full and perfect compliance 

with the law. We may say, nihil inconvenicns est licitum_ 

Of limitations generally vide Regulation II. 1805, where the 
express period of limitation has once expired, without the “ bene 
excusaverit” no action will be admitted—the abstract of the 
provisions of that law are given for convenience of reference and 
in illustration of the principle. 

Limitation of twelve years for commencement of civil suits, 
prescribed by existing Regulations, not applicable to any public 
claims instituted on the part of Government, by persons duly 
authorized. Section 2. Act II. 1805. 

Cl. second. All claims on the part of Government, for the coo’- 
nizance of which no special rule may be in force, declared cog¬ 
nizable under the Regulations, if duly preferred within sixty 
years from the origin of the cause of action; provided the cause 
of action shall not have arisen before the period of the Company’s 
accession to the civil government of the several provinces 
specified. 

Section III. Limitation of twelve years also declared not 
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applicable to private claims of right to immovable property, if 
the person in possession shall have acquired possession by vio¬ 
lence, fraud, or other unjust, dishonest means. 

Or if the person from whom the actual occupant derived his 
title shall have acquired possession by such means, and the pro¬ 
perty may not have been subsequently held under a fair title 
believed to convey right, for twelve years. 

Provided that such violent, fraudulent, unjust, or dishonest 
acquisition be established. 

Clause II. Section III. Mode of proceeding to be observed 
in the cases provided for by the preceding clause. 

Plaintiff to set forth the circumstances of unjust or dishonest 
acquisition in his plaint or replication. 

Evidence to be taken from both parties, if the allegation be 
denied by the defendant. 

Determination to be passed by the original court, and by the 
Court of Appeal in appealed cases. 

And claim of right, if declared cognizable, to be tried and 
determined, as if preferred within twelve years after the origin 
of the cause of action. 

Clause 3, Section III. No suit whatever to be held cogni¬ 
zable in any court of justice, if the cause of action shall have 
arisen sixty years before the institution of it. 

Clauses First and Second of this section further declared in¬ 
applicable to any private claims to property acquired by an in¬ 
sufficient title within sixty years, if held by the actual occupant, 
or in his behalf, or by the persons from whom he may have 
obtained it, without molestation and under a title believed to 


be just and valid, during twelve years antecedent to the institu¬ 
tion of the suit. 

Provisions already in force, as stated in Clause Second of this 
section, applicable to all such cases. 

Clause 4, Section III. Further provision for cases of mort¬ 
gage and deposit. 

No length of time to bar the cognizance of suits for the 
recovery of property in such cases. 

Nor in any case wherein the possession shall not have been 
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under a title believed to have conveyed a right of property to the 
possessor. 

Section IY. Explanation of provisions in existing Regulations 
for summary process to recover arrears of rent. 

Applicable to recent arrears of rent only; an d not to be ap¬ 
plied to any demands due for more than a complete year before 
the application for such process. 

But judges, registers , and collectors, in the adjustment of 
arrears, in such cases, may include arrears due for more than one 
year, if it appear equitable. 

Clause 2, Section IV. Limitation in above clause extended 
applications for summary process by landholders and farmers, 
against tHir agents, under existing Regulations. 

Section YI. All suits, complaints, and informations, for fines 
or penalties, receivable by Government or by the informer under 
the Regulations, for the recovery of which no specific period 
may have been fixed, to be preferred within one year after the 
act for which the fine or penalty may be demandable. 

No such suit, complaint, or information, to be admitted after 
the prescribed period; unless prosecuted on the part of Govern¬ 
ment, and sufficient cause be assigned for the delay. 

Section VII. Suits and complaints for penal damages allow¬ 
ed by the Regulations to individuals, and for the recovery of 
which no specific period may have been fixed, to be also preferred 
within one year after the cause of action shall have arisen, or as 
soon afterwards as possible. 

No such suit or complaint to be received after one year, without 
sufficient cause why it was not prosecuted at an earlier period. 

But this restriction is not applicable to any suits for the re¬ 
covery of property or the value ot property, appertaining to the 
plaintiff; or to suits for compensation or indemnification on 
account of damage to, or loss of property. The general rules of 
limitation, as in other suits for recovery of. 

Section VIII- Periods for preferring appeals limited by the 
existing Regulations to be calculated from the delivery or tender 
of the decree appealed from, to the appellant or his vakeel, as 
directed by the Regulations. 
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7(h Sir »T. Stuart, V. C., said—This is a creditors’ 

suit by the plaintiffs, Dollond and Huggins, on behalf of them- 
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selv r es and all other creditors, for the administration of the 
assets of the testator, Thomas Binns Turner. The plaintiffs, 
after the death of the testator, recovered judgment against the 
defendant, his executor. Afterwards John Cusson Turner, an¬ 
other creditor, also recovered judgment against the executor. 
r lhe question is, whether these two creditors, who have both 
obtained judgment against the executor quando acciderint, are 
to be paid rateably, or whether the plaintiffs, whose judgment 
is prior in date, are entitled to payment in preference to the 
other, whose judgment is later in date. For the plaintiffs it has 
been argued, on the authority of Mortice v. The Hank of Eng¬ 
land, (8 Swanst. 573 ; Gas. t. Talb. 217); as well as on the 
authority of other cases, that they have obtained a priority of 
payment by reason of the prior date of their judgment. This 
right of priority is said to accrue as the reward of the greater 
diligence of the creditor who can first obtain judgment. A 
still higher degree of diligence would have been shewn by ob¬ 
taining judgment against the testator in his lifetime. But it is 
admitted, that as to all judgments obtained against the testator 
in his lifetime there can be no priority, but all must be paid 
rateably. It is not easy to see how the plaintiffs’ claim to pri¬ 
ority, on the ground of diligence agabist the executors, which 
would have had no effect if exercised against the testator, can 
prevail. The authorities, however, shew that it has been the 
practice of the Court to recognise this right of priority as to 
judgments obtained against the executors. In Morrice v. The 
Bank of hngland the decree directed the payment of the judg¬ 
ment debts according to the priorities. On a similar principle, 
in the case of Abbis v. Winter , (3 Swanst. 578), a similar priority 
was recognised as to decrees against the assets at the suit of 
individual creditors, which were held to bind the assets accord¬ 
ing to date, and to have priority accordingly. In the preseut 
case the decree was on behalf of all the creditors. But in 
addition to the plaintiffs’ diligence in first obtaining judgment 
against the executor for his own debt, he was most diligent in 
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obtaining the decree of the Court for the general administration. 
The question is concluded by authority, and I am bound to hold, 
though I do so with reluctance, and only because I am bound 
by the authorities, that the plaintiffs' judgment is payable in 
priority to that of the other judgment creditors. Lord Hard- 
wicke said, in the case of Morrice v. The Bank of England, “ that 
it would be more agreeable to natural equity and justice to have 
the assets distributed pro ratfi, and that he considered it a defect 
in the law that it should not be in the power of a Court of equi¬ 
ty, or of a Court of law, to enforce a distribution of assets pro 
rata among the creditors without consent." Nevertheless, Lord 
Hardwicke did not feel himself authorised to remedy this defect 
in the law; and as I believe that there is no case in which the 
course adopted by him in this respect has not been followed, I 
am bound by authority, but with regret, to recognise that priori¬ 
ty, which is sanctioned by the law of this Court. 

The above case Dollond v. Johnson will show how parties 
using diligence, are entitled to priority in satisfaction according 
to the established cursus curioe.— Jurist, Bcjports, March 9 th, IS lh 
and June 7 th, 1854. 

Where, after the death of A. B., who was indebted on bond 
to C. and D , Judgments were entered up by them against his 
Executor, and an Administration Suit was instituted by C., it 
was held, in administering the Testator's Estate, on the Autho¬ 
rity of Morrice v. The Bank of England, that C., whose Judg¬ 
ment was prior in time to D.'s, was entitled to Priority of Pay¬ 
ment. 

An attorney who, in his affidavit of increase on taxing costs, 
represents that he has paid money to witnesses in the cause, when 
he has not, in fact, paid it (though he may have taken steps for 
so doing), or who without proper grounds makes statements tend¬ 
ing to heighten the costs payable, with intent to favour such 
witnesses or to oppress the opposite party, commits an offence for 
which, on a timely application, he may be punished by the Court. 
Doe d. Me nee v. Radley, 17 Q. 13. 571. 

But where the losing party in a cause complained that the 
adverse attorney had claimed payments for the production of 
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maps by witnesses at the trial, which maps, it was said, were not, 
in fact, produced, and of a counterpart, produced by a witness 
but not used or required; also for money alleged to have been 
paid by the attorney to a witness, whereas such money was not 
paid till long after the afljdavit of increase was sworn ; but such 
complaint was not made till nearly a year and a half after taxa¬ 
tion, the complainant’s attention having been drawn to the subject 
recently and by accident :-IIeld, that it was too late, unless 
upon a \ci} stiong case, to bring such details before the court 
as charges to be answered by an attorney, and a rule to answer 
matters was refused. Id. 

The annexed case will show how laches will prejudice an other- 
wise reasonable claim. 

Of Reducing Proof.]— A. became surety for a trader some time 
before Ins bankruptcy, and after the bankruptcy paid the debt 
with interest down to the time of payment. He then proved 
for the whole amount. No dividend was declared for more than 
six years, and in the meantime A. died. When a dividend was 
declared, the assignees sought to reduce the proof, on the ground 
that interest after the date of the fiat, ought not to have been in- 
Ciuei : Cld, by the commissioner, that the interest down 

to the time of payment was properly included :-Held, on appeal 
by Knight Bruce L. J. (dubitante Turner, L. J.). that wl lei- 
he proof was originally excessive or not, it ought not to be di - 
urbed, having regard to the length of time during which it had 
been acquiesced in. Sanderson, Mat parte, 2 Jur N S 1 •> i 7 
L. J.— Digest, Jurist. ’ ' 

II an executor enables his co-executor to obtain a sum of mo¬ 
no} belonging to their testator’s estate, which the co-executor 
misapplies, such executor will not be responsible for the loss, if 
his co-executor could have obtained the money by his own inde¬ 
pendent act. Candler v. Titlett, 25 L. J., Chauc., 505—R.-_ 
Digest, Jurist. 

But as an executor will be responsible for any loss which may 
arise by leaving the securities of their testator in the hands of his 
co-exeeutor, who was also the mortgagor, even though such co¬ 
executor was the legal and confidential adviser of the testator 
3 v 2 ' 
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in whose custody he always left his title-deeds and securi- 
ties. Id . 

A contractor for harbour-works had in the progress of 
his undertaking invented an apparatus which greatly facilitated 
the works, but which could only be tested in a place accessible to 
the public. After having used the apparatus for four months in 
the progress of the work, he applied for a patentHeld, that 
such user amounted to a dedication to the public, and that lie 
was not entitled to a patent Adamson’s Patent ., In re, 0 De G. 
Mac. & G. 420 ; 25 L. J., Chanc., 456.— Digest, Jurist. 

A. accepted a bill of exchange for 1,000/. for the accommoda¬ 
tion of B. A bill for that amount, purporting to be drawn by B. 
and accepted by A., and by B. indorsed to C., and by C. to D. 
(for value), was afterwards presented to A. lor payment. A. 
having had an opportunity of inspecting the bill, gave D. a 
cheque for 100/. and a renewed bill at three months (similarly 
drawn and indorsed) for 1,000/. in exchange for the bill so pre¬ 
sented to him. A. afterwards discovered that the acceptance to 
the bill so delivered up to him was forged:—Held, no answer to 
an action by G. upon the substituted bill. J\lathe) v. HLaidstofie 
(Lord), 18 G. B. 273; 25 L. J., G. P., 311.— Digest, Jurist. 

Where a person is selling an article in his own name, fraud 
must be shewn to constitute a case for restraining him from so 
doing, on the ground that the name is one, in which another has 
Ion o' been selling a similar article. Burgess v. Burgess, 3 De G. 
Mac. &G. 89(5; 17 Jur. 292; 22 L. J., Chanc., 675.— Digest, 

Jurist. _ •• 

Therefore, where a father had for many years exclusively sold 
a sauce under the title of “ Burgess’s” sauce, the Court would not 
restrain his son from selling a similar article under that name, no 
fraud being proved. Id. 

Delay from October to March in appealing from the refusal 
of a motion for an injunction held fatal to the appeal. Id. 

This Court will not assist a volunteer by making effectual an 
incomplete gift. Beale v. Ollive, 17 Beav. 252 .—Digest, Jurist. 

A. B. directed the certificates of some United States Bank 
shares standing in his name to be delivered to his nephew, and in 
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a letter to him stated that "he made a free gift of them” to 
him. A. B. also executed a power for transferring the shares 
but which was not acted on in A. B/s life. The shares, bein«* 
found in A. B.'s name at his death, were held to form part of his 
personal estate. Id. 0 

As to the equity of a creditor of a partnership to obtain pay¬ 
ment out of the separate estate of a deceased partner. Brown v. 
Gordon, Beav. 30:2 ; 22 L. J., Clianc., 65.— Digest, Jurist. 

A creditor of a banking firm held to have accepted the surviv¬ 
ing partners as his debtors, and to have lost, by sixteen years 
delay and his conduct, the benefit of a trust contained in the will 
of the deceased partner for payment of his debts out of his real 
estate. Id. 

Where a man fills two characters, he may do an act which 
may affect him in one but not in the other character. Id. 

Payment of interest on a debt by surviving partners, one of 
whom was the executor of a deceased partner, held to have no 
reference to the executorial character. Id. 

The eight days within which, under the 15 & 16 Viet. c. 80, 
s. 34, and the 51st Order of October, 1852, an application to 
a chief cleik s certificate must be made runs during vaca- 
tion. Ware v. Watson, 2 'jur., N. S., 129; 25 L. J., Clianc., 
199—L. J.— Digest, Jurist. 

The chief clerk's certificate, signed and approved by the' 
judge, becomes, after the eight days, equivalent to a report ab¬ 
solutely confirmed under the old practice.— Id. 

A certificate finding A. to be the purchaser of an estate sold 
under the direction of the court was filed on the 9th August. 
On the 29th October, a person desirous to become the purchaser 
took out a summons to have the property resold, offering a con¬ 
siderable advance of price:—Held, that the application could 
not be granted unless such special circumstances were shown as 
would under the old practice have justified the opening the bid¬ 
dings after a report, finding A., the purchaser, had been abso¬ 
lutely confirmed.— Id. 

Where the certificate of the chief clerk is filed, it is absolute 
after eight days, and will not be discharged or varied except 
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under special circumstances. Howell v. Kightleg, 2 Jur., N. S., 

455; 25 L. J., Chanc., 341—L. J. 

A certificate of the chief clerk, finding tliat a good title had 
not been shown, was filed on the 29th February. On the 27th 
March, the plaintiff took out a summons to vary it:—Held, that 
the application was too late, and that a refusal of it was riarlit, 
independently of any question on the merits.— Id. 

Where inquiries had been ordered by a decree, and a sum¬ 
mons had been taken out on the plaintiff's behalf, which was 
adjourned in order to enable the plaintiff to complete his evi¬ 
dence, and the chief clerk had certified that the plaintiff had 
made default in producing evidence to answer the inquiry, the 
Court, on motion to stay the certificate, and that the plaintiff 
might be permitted to prosecute the inquiry, refused the motion, 

with costs. James v. Qwynne, 2 Jur., N. S., 436— V. C. S. 

Digest , Jurist . 

A will contained the following passage; (C I forgive my nephew 
the debt of 2,000/. which I advanced to him on loan.” The 
testator had, on occasion of his nephew going into partnership, 
advanced to him 2,000/. for his own use, and had also, at the 
same time, lent to the partnership different sums, the nephew's 

proportion of which would have amounted to about 2,000/.:_ 

Held, that whether the 2,000/. was to be treated as having been 
a gift to the nephew or not, the testator intended, in the above 
passage, to refer to it, and not to the proportion of the partner¬ 
ship debt due from the nephew. And, on an inquiry directed 
at the hearing, the chief clerk certified that the advance of the 
2,000/. was a gift and not a loan -.—Held, that whatever effect 
this certificate might have on the hearing on further considera¬ 
tion, it could not be disputed by a party who had neither taken 
out a summons nor moved to have it varied. Smith v. Armstrong , 

6 De G. Mac. & G. 150; 2 Jur., N. S., 359.—. Digest, Jurist . 

Costs.]— Executors who had retained the assets in their hands 
for seven years uninvested, there being no debts, ordered to pay 
the costs (to the hearing) of a legatee's suit to administer the 
estate. Tickuer v. Smithy 3 Sin. & G. 42. 


Semble, in an administration suit by legatees against execu¬ 
tors, alleging that the legacies ought long since to have been 
paid, and seeking to charge the defendant with the costs, the 
plaintiffs may adduce evidence of wilful default, though not 
specifically charged by the bill.— Id. 

Where, under an agreement containing mutual grants, the 
plaintiffs had been put in possession of what was granted to 
them, and enjoyed it for several years, while the defendants 
took no steps to require the performance of the stipulation for 
their benefit, but allowed the time to expire within which it 
should have been performed, the Court granted an injunction to 
restrain the defendants from disturbing the plaintiffs enjoyment. 
Great Northern Railway Company v. The Lancashire and York¬ 
shire Railway Company , 1 Sm. & G. 81.— Digest, Jurist . 

Practice.'] —Where an estate is administered, and the residue 
is paid over under an order of the Court, the executor will be 
protected, and a creditor will not afterwards be allowed to sue 
him at law. Dean v. Allen y 20 Beav. 1.— Digest , Jurist . 

A solicitor or law agent acting for both lender and borrower, 
is bound to reveal any claim of lien or retention competent to 
him over the borrower’s title-deeds, otherwise he is barred from 
afterwards setting up such claim against the lender.— Id. Gray 
v. Graham , 2 Macq. H. L. Cas. 435. 

Where parties institute cases unnecessarily, and without rea¬ 
sonable grounds, they having taken no trouble, to ascertain 
exact facts, they will be liable for costs. 

Trustees raising a charge of fraud, and taking no steps to 
satisfy themselves when they might easily do so, will not be 
allowed their costs of the discussion in court, if upon the evi¬ 
dence the Court considers there was no reasonable ground of 
suspicion. Cockroft or Cockroft v. Sutcliffe , 2 Jur., N. S., 323; 
25 L. J., Chanc. 313—V. C. W.— Digest, Jurist . 

Lands being limited to a father for life, with an exclusive 
power of appointment among his children, remainder over, the 
two eldest sons being of full age, and desirous of being esta¬ 
blished in the world, set up in business as millers in partner¬ 
ship. At their request the father joined the partnership. I u 
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order to procure capital for the business, the father appointed 
the lands to his two sons exclusively, and joined with them in 
mortgaging the fee for 800/., which was placed to the credit of 
the partnership generally, other property belonging to the father 
of the value of 600/, being included in the security. There 
were five other children, three of whom were still infants, and 
two of age. These two had confirmed the transaction. There 
was no evidence of any bargain, or any mala tides on the part 
of the father, or any advantage except such as lie derived from 
the produce of the mortgage being employed in the trade in 
which he was a partner :—Hold, that it was a good appoint¬ 
ment j and it appearing that the trustees had taken no trouble 
to inquire into any of the circumstances attending the same, 
but treated it at once as a fraud on the power, no costs, charges, 
or expenses were allowed to them since filing the bill. Id. 

Unnecessary evidence having 'been gone into by the trustees 
as to the bankruptcy of the father seventeen years back, they 
were ordered to pay so much of the costs of the suit as were 
occasioned by such evidence.— Id. 

Conversion and Investment of Trust Estate.]— A testator gave 
the residue of his estate to trustees, who were also Ins executors, 
desiring them, immediately after his decease, to convert all his 
personal estate into money, and to invest the amount “ in the 
Bank of England,” and to permit his daughter to receive the 
rents and profits, dividends, or “ other annual produce” of his 
personal estate for her life, lor her own use, and aftei hei death 
the property was to go to her children equally. The testator 
died in 1825, possessed of 24/. long annuities, which the exe¬ 
cutors did not convert, but permitted the tenant for life to enjoy 
in specie. On the death of the survivor of the executors, his 
executors also neglected to convert the long annuities. The 
tenant for life had represented both to the original executors 
and to the executors of the survivor, the propriety of a conver¬ 
sion. She h.ul mortgaged her interest, and two of the children 
had mortgaged their shares in the residue. Upon a bill filed by 
all the children against the executors of the surviving executor 
and their mother -.—Held, that the non-conversion was a breach 
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of trust, and that the executors must account for the difference 
between the value of the long* annuities at the end of one year 
from the date of the testator’s death, and their value when paid 
into court; that the tenant for life was not liable to refund the 
over-payments voluntarily made to her, and that the facts dis¬ 
closed no case of acquiescence either on the part of the tenant 
for life or those in remainder. Bate v. Hooper, 5 De G. Mae. 
&G. 338..— Digest, Jurist. 

An estate was mortgaged to A., and afterwards to the defend¬ 
ant. The plaintiff subsecpiently obtained a registered judg¬ 
ment against the mortgagor. The defendant then purchased 
the equity of redemption, without searching for judgments. On 
a bill to charge the equity of redemption with the . judgment:— 
Held, that the defence of “ purchase for valuable consideration 
without notice” was available; secondly, that oh the evidence 
no notice was proved; and thirdly, that it was not incumbent on 
a purchaser to search for judgments. Lane v. Jackson , 20 

Beav. 535.— Digest, Jurist. 

A mortgagee of a life-estate, over which a receiver had been 


appointed, having taken no steps to recover his debt and inte¬ 
rest, during the life-time of the tenant for life, was held not to be 
entitled after his decease to a fund in court, which had been 
paid in by the receiver from time to time, after keeping down 
the interest on a prior mortgage affecting the fee, but the same 
was held to form part of the personal estate of the tenant for 
life, the mortgagor. Might v. Cumae, 25 L. J., Chane., G54.— 
Digest, Jurist. 


P. mortgaged houses to W. for 450/., and afterwards mort¬ 
gaged them, with other property, to L., a solicitor, subject, a s 
to the houses, to the mortgage to W. L. almost immediately 
transferred his mortgage to the plaintiff. Within a year 
after this, a deed of transfer and further charge, to which P., 
W., and L. were parties, was executed, by which the houses were 
conveyed to the defendant as a security for 800/., W. and L. 
being paid off out of the money advanced. L. was the solicitor 
for all parties in this transaction, and concealed the fact of the 
previous transfer of his mortgage. His mortgage deed was not 
. 3 G 
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produced, being in the possession of the transferees, but P. 
gave a covenant for the production of itHeld, on appeal (re- 
versing the decision of Romilly, M. R., 2 Jur., N. S., 343), 
that the defendant was affected by constructive notice of the 
plaintiff’s security by the employment of L. as his solicitor. 
Atterbury v. Wallis, 2 Jur., N. S., 1177; 25 L. J., Chane., 792 
—L. J.— Digest, Jurist. 

Hie limitation of the doctrine of constructive notice in Ken¬ 
nedy v. Green (3 My. & K. 699) does not apply to a case where 
the solicitor has committed no fraud, independently of with¬ 
holding information from his client. Turner, L. J._ Id. 

The omission of the defendant to call for the production of 
L.’s mortgage deed, was culpable negligence. Turner, L. J._ Id. 

The consent of the tenant for life, was obtained from him by 
an acting trustee, when he was just of age, in pecuniary diffi¬ 
culties, and without a proper knowledge of the facts, yet the 
deed, which signified such consent never having been set aside. 

Held, that the Court was bound to treat it as a binding con¬ 
sent. 

"Where there were two trustees, one of whom was a solicitor, 
and entrusted by the other with the management of the trust 
estate, to which, by his negligence, loss accrued, as between the 
two trustees, the solicitor-trustee,—Held bound to reimburse 
his co-trustee all the costs, charges, and expenses properly in¬ 
curred by the latter, in suits and other proceedings, rendered 
necessary by such negligence of the former. Lockhart v. Reilh/ 

25 L. J. ’ 

Delay, Laches, and Acquiescence, Effect of, on Exercise of 
Jurisdiction ]—A testator died in 1809; his grand-daughter 
came of age in 1S29; she then executed a release and married 
in 1836; her father died in 1850, and in 1852 she instituted a 
suit to make his estate liable for the profits made by him (lie 
not being a trustee) by the employment of part of the trust 
monies made:—Held, under circumstances, that assuming her 
right, there was nothing to justify the delay in. instituting the 
suit. Parker v. Bloxam, 20 Beav. 295.— Digest, Jurist. 

Where an attorney through crassa ignoranlia instituted a suit 
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in a Court, without adequate jurisdiction, and sued to recover 
his costs, held that he should not recover the costs in that par¬ 
ticular action. The principle of that decision is applicable to 
cases which may occur here, and therefore the case Cox . v. Leech 
from the Jurist of the 1 Gldi May, 1837, p. 442 is annexed.— 
COURT OF COMMON PLEAS. 

HILARY TERM. 

Cox v. Leech. — January 14 tk. 

Attorney , negligence of-—Cost of letters before abortive action . 

An attorney, before he takes upon himself to sue out a writ 
in a Court of peculiar constitution, is bound to ascertain that the 
Court has machinery to carry out the object of the action. 

The defendant, having insured in London good? on a voyage 
to Calcutta, and the goods having been damaged on the voyage, 
the defendant instructed the plaintiff, an attorney, to take steps 
to obtain compensation from the underwriters. The plaintiff 
wrote letters to them demanding payment; and this being in¬ 
effectual, took out writs against them in the Lord Mayor’s 
Court, and, after issue joined, applied for a commission to exa¬ 
mine witnesses in India, which that Court had no power to 
gfant, and the actions were accordingly discontinued. The 
plaintiff having sued the defendant for his costs—Held, that 
the plaintiff 1 , from the nature of the defendant’s claim, must or 
ought to have known, that it would be necessary to take the evi¬ 
dence of witnesses, in India, and was bound to have ascertained 
before suing there, that the Lord Mayor’s Court could issue a 
commission, and that he was therefore guilty of such negligence 
as disentitled him from recovering his costs in the actions. 

Held also, that he was entitled to recover for the letters writ¬ 
ten before action, as they might have produced payment. 

Cockbuun, C. J.—I am of opinion, so far as relates to the 
costs incurred in the proceedings commencing with the writ in 
the Mayor’s Court, that there was evidence of negligence on 
the part of the plaintiff, and that the verdict as to that is sup¬ 
ported. I think, that if an attorney, without express directions 
from his client, takes upon himself to sue out a writ in a court 
of a peculiar constitution, he is bound to ascertain that that 
3 g 2 
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particular court has machinery to carry out the object ot the 
action. In the present case not only did the plaintiff omit to 
ascertain that a commission for the examination of witnesses 
could certainly issue on the common-law side of the Mayor’s 
Court, but it appears that he had takea some trouble to ascer¬ 
tain the practice of the Court, and that all the knowledge that 
he could have obtained would have led him to the contrary con¬ 
clusion ; on the common-law side, at all events, he would have 
ascertained that no commission had been known to issue with¬ 
out consent of the parties, and on the equity side the expense 
would fall on the plaintiff in the suit. Under these circumstanc¬ 
es, I am of opinion that the plaintiff was guilty of negligence, 
it being perfectly clear, from the nature of the defendant’s claim 
against the underwriters, that it would be necessary to send out 
a commission. Nor is it any answer to this defence to say, that 
when the obstacle presented itself the causes might have been 
removed by certiorari; because, in the first place, the plaintiff 
never suggested this remedy, (if such was open to a plaintiff) ; 
and in the second, this point was not taken at the trial. Then, 
as to the costs of the letters, I think that the plaintiff is enti¬ 
tled to recover for them, and that the rule ought to be absolute 
to that extent, viz. to enter the verdict for 0/. 15s. The letters 
are clearly distinguishable from the rest of the case. They 
were proper under the circumstances, and might have produced 
the desired result by the payment of the plaintiff’s demand. 
The plaintiff, therefore, is entitled to payment in respect of 
them, however fruitless the rest of the proceedings turned out., 

Cresswell, J., concurred. — Rule absolute accordingly. 

Where limitations may be cured by subsequent acknowledg¬ 
ment of debt may be seen in the case of bid well v. Mason, 
taken from the Jurist, July lltli, 185/, p. 649. 

Si dwell v. Mason. — June 9///, 1857. 

Statute of Limitations , 21 Jac . 1, c. 16 J t>eo. 4, c. 14 
Acknowledgment in writing. 

In an action for work, labour, and materials, it appeared that 
the work had been done more than six years before, but within 
the tix years the defendant, in answer to a bill sent in to him 
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by the plaintiff, wrote the following: letter :—“ I have received 
your bill. It does not, I think, specify sufficiently to which 
cottages the work is done. For instance, you say”—[The letter 
here repeated the first six items of the bill.] a I do not know 
where all this is done. I^shall feel obliged if you will more par¬ 
ticularly explain, and take your agreement to Mrs. H. it is my 
wish to settle your account immediately, but being at a distance 
I wish everything very explicit and correct. I have asked Mrs. 
II. to mark the agreements and send them to me, and I will 
return them by the first post, with instructions to pay, if correct 
—Held a sufficient acknowledgment, within the 9 Geo. 4, c. 14, 
to take the case out of the Statute oi Limitations, 21 Jac. 1, 
c. 16. 

Per Pollock, C. B.—The question, whether a particular docu¬ 
ment takes a case out of the Statute of Limitations, is for the 
judge, not the jury. 

A defendant, having been served with subpoena, died before 
appearance:—Held, that the suit could not be revived against 
his heir, but that the remedy against him, if any, was by origi¬ 
nal bill. Bland v. Davison , 21 Beav. 312.— Digest, Jurist. 

A suit which has been abated for more than twenty years, 
cannot be revived.— Id. 

Where piioiity was lost by omission to give specific notice 
may be seen in the case of Bright. 

A. having a contingent interest in residuary estate which was 
vested in trustees, by deed assigned to B. so much of his interest 
as would amount to 923/., with a covenant to insure his life, and 
pay the premiums; and if B. paid them, to charge the amount 
on the whole share. B. gave notice to the trustees that A. had 
sold him so much of his share a 3 would amount to 923/., 
but the notice was silent as to the covenant for insurance. Sub¬ 
sequent incumbrancers, without knowledge of this covenant, 
gave notice to the trustees :—Held, that B/s notice of the deed 
was no notice of the contents, and that the subsequent incum¬ 
brancers were entitled to priority in respect of the premiums paid 
by him. Bright in re, 21 Beav. 430; 2 Jur., N. S., 300.— Digest, 
Jurist. 
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The vendor of part of a fund, to which he was contingently 
entitled, covenanted in the deed of assignment to insure his life 
against that oi the tenant for life, and to keep the policy on 
foot; but it was declared that, in case of default, the purchaser 
might pay the premiums, and that s^ch payments should be a 
charge on the entire fund. The purchaser gave notice to the 
trustees of the assignment made to him, but he omitted all no¬ 
tice of the policy or the possibility of his having to pay the pre¬ 
miums. The vendor afterwards mortgaged the remainder of bis 
interest in the fund to other persons. The mortgagees gave 
notice of their securities, and, after the death of the tenant for 
life, the purchaser gave notice of his claim, including in it the 
sums he had paid. for premiums upon the policy .-—Held, that 
the first notice was insufficient t 0 give the purchaser a priority 
for the premiums paid, and that, so far, he must be postponed 
to the mortgagees,— Id, 

An issue went down for trial, when an arrangement was made 
between the parties (under a rule of court), but through inadver¬ 
tence the plaintiff did not ask for the costs of the issue :—The 
Court refused to allow the rule to be amended in this respect in 

a subsequent term, Ilayne v. liobertson , 1 7 C. 13., 5 is._ Digest, 

Jurist, 

By a decree, dated in 1825, an obvious error was made in 
declaring who were the parties entitled to a fund in court. The 
error was not discovered for many years, and the delay in apply¬ 
ing for a re-hearing to rectify the mistake; being accounted for, 
Held, that that the cause might be re-beard, notwithstanding tffe 
lapse of time (thirty years). Brandon v. Brandon , 2 Jur., N. S., 
081 ; 25 L. J., Chanc., 8 f JG—C. 

Applications for re-hearings ought not to be made ex parte.— 
Id, 


When, although the motion of the party supporting the de¬ 
cree to discharge the order for re- hearing was refused, it was 
refused without costs.— Id, 

Where reference back to the master to correct a settlement in 
respect of a power to trustees of sale and exchange, which had 
been improperly inserted, was made thirty-four years ago, but 
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abandoned, an application to be at liberty to proceed with the 
reference for the purpose of correcting the settlement in respect 
of other matters, which were not thought of at the time of the 
reference, was refused, although the terms of that reference were 
taken to be large enough to extend to the case. Horne v. Bar¬ 
ton—Head v. Crossfield—Head v. Bartley , 2 Jur., N. S., 1032 
—A. C.— Digest , Jurist. 

Where legal interests have been created under the decree of 
the Court, and have been subsequently dealt with, the decree 
and subsequent orders cannot be corrected and varied upon a 
petition of re-hearing, but to obtain relief a bill must be filed. 
— Id. 

It may not be inappropriate to introduce the consideration of 
notice as affecting mortgages. Chi tty, p. 531. Notice is said 
to be first express—secondly implied—or in other words actual 
and constructive. It may also be statutory, as a notification of 
fiat of Bankruptcy. 

If a party with notice convey for consideration to another 
without notice, the latter will not be affected by the notice, so if 
a party without notice convey to one who lias. Thus if A. with 
notice, sell to B. without notice, who again sells to C. with 
notice, C. will be protected by B/s want of notice. 

If the first mortgage was simply colorable, as between mort¬ 
gagor and mortgagee, and the latter assign for a valuable consi¬ 
derate without notice of the fraud, or the mortgagor assign for 
consideration without notice of the mortgagor, the"fraud will be 
purged, p. 532.— Id. 

ISotice is not inferrible from vague rumours from strangers to 
the estate or from general and undefined claims. Purchasers 
should, however, enquire into even vague reports, i. e. the title. 

01 implied or constructive notice—this is inferrible from any 
particular facts self-suggesting—as notice of possession by 
a tenant, as to the particulars of such tenancy—or of deeds 
and muniments of title being in the possession of others, as to 
the circumstances under which they are so held. Notice to an 
agent is notice to a principal, hence the propriety of mortgagor 
or vendor, employing independent Solicitors. The recital of a 
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deed is notice of its contents. Registration is not necessarily 
notice. Thus a mortgagee in possession under a registered deed, 
will have a preference over a subsequent mortgagee under a 
registered deed, of which he had no notice, for further advances. 
And a subsequent mortgagee in possession, will have preference 
over a prior equitable incumbrance duly registered, of which he 
had no notice. So, a registered deed with notice of a prior un¬ 
registered deed, shall have no preference.— Id.. 

An act of Bankruptcy is not notice. Nor is fiat—nor the 
docketting of a judgment. If a party docketting a judgment 
have notice of a prior undocketted judgment, he will have no 
preference. A decree is not constructive notice of a determina¬ 
tion of a suit extra partes. A purchaser pendente lite, for valu¬ 
able consideration, where there has been a close and continuous 
prosecution of the suit, will be bound by the decree, although 
without notice. It has been held that attestation by a witness 
to a deed was to him, notice of its contents, and that if a mort- 
srasree witnessed a second deed without notice to second mort- 
gagee of his prior mortgagee, he would be postponed, but this 
doctrine has long been exploded, since in practice a mere witness 
rarely knows the contents of a deed he signs, and it „ might be 
extremely easy for a party to be cheated out of his rights by 
getting him to act as a witness, p. 533.— Id. 


Qui facit per alium facit per se.—The act of the agent [within his powers] 
binds the principal. 

Respondeat superior.—Let the principal [or master] answer. 

Qai mandat fecisse yidetur.—The authorization by the principal, discharges 
the agent. 

Delegatus non potest delegare.— A delegate cannot redelegate. 

Scribere est agere.—To write and to act are synonymous terms. 

These maxims apply to an infinite number of eases and espe¬ 
cially to those numerous matters in connection with principal 
and agent, which form such a large portion of the business of 
our civil Courts and in which, difficulties occasionally present 
themselves and it is not easy to settle at first sight, whether it is 
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a case in which we apply the maxim respondeat superior, or release 
the principal and bind the agent. These cases are infinite, but 
generally turn upon some one principle or another, to be decid¬ 
ed upon the peculiar merits of each case. With reference to the 
maxim, scribere est agere,^although this applies more particularly 
to cases of treason, where a writing is equivalent to an overt act, 
as it were, still there are an infinity of cases, in which may apply 
the maxiituon the civil side, and where the scribere may be held, 
as in completion of a contract, to constitute an agere. The 
whole of the chapter in Broome's Legal Maxims may be consulted, 
and the author of these rough notes, cannot too emphatically re¬ 
commend that work, to all who wish to have a competent 
knowledge of judicial principles. The student may usefully con¬ 
sult the authors mentioned in the questions on the supplement. 

BOLLS COUET. 

Swinfen v. Swtnfen. —November V/i , 9 tk and 10 Ih , 1857._ 

; Jurist , Reports. 

Attorney and client—Power of attorney to compromise a suit _ 

Acquiescence. 

An attorney employed to conduct a cause has implied autlio- 
rity to do everything that is necessary in the conduct and man¬ 
agement ol the cause, but he has no implied authority to com¬ 
promise it. 

A compromise is nothing more than a sale of the subject- 
matter of the suit by one party to the other; and, as an attorney, 
acting within the scope of his authority, has no power to sell 
the subject-matter <tf the suit to a stranger, so he has no power 
to sell it to the other side. 

llow far the subsequent acts of the client amounted to ac¬ 
quiescence considered. 

The principles upon which the Court acts in consent cases 
stated. 

Nov. 10.—Sir J. Bom illy, M. B.—I am of opinion that there 
must be a new trial in this case. The relief sought by the sup¬ 
plemental bill is not such as can be granted in this court in the 
state of circumstances before me. The first question to be con¬ 
sidered is one of principle, namely, whether an attorney or soli* 
3 u 
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eltor employed to conduct a suit is at liberty to compromise the 
subject-matter of the suit without the authority of the client. 
I do not understand how such a proposition can be supported. 
The doctrine of principal and agent is this—that an agent has 
full authority to do everything that is within the implied scope 
of his authority. Where an attorney is employed to conduct a 
suit for a client, I apprehend it is perfectly clear that a power to 
compromise does not, in terms, come within the scope of his 
authority. Upon what principle, can it be said that there is an 
implied authority—I shall presently consider the cpiestion of 
special authority, which does not affect the question of principle 
—for an attorney to compromise the subject-matter of a suit 
which he is employed to conduct ? Does the authority of the 
attorney extend to selling the subject-matter of the suit? If an 
attorney is employed to recover an estate, has he authority to 
sell it to a stranger? Yet, in point of fact, a compromise is 
nothing more than a sale of the subject-matter of the action by 
the plaintiff to the defendant upon certain terms. Could Mr. 
Simpson have said to a mere stranger, “ If you will secure 
1000£. a year to Mrs. Swinfen, and pay her the costs of the suit 
and the action at law, you may go on with the action; and if 
she succeeds, you shall have the estate; if she fails, you must 
nevertheless secure her the annuity?” No one could pretend 
that it would be within the scope of his authority in the case of 
a stranger; neither can it be within the scope of his authority 
as respects the defendant. I should as little expect an attorney 
to have such an authority as I should expect that a person whom 
I employed to break in my horses had an implied authority to 
sell or exchange them. A coachman drives my carriage, and I 
am liable for all his acts while driving the carriage, but he has 
no authority to sell or exchange the carriage. Unless, there is 
some different rule applicable to attornies, it appears to me im¬ 
possible to say that an attorney has any implied authority to 
dispose of the subject-matter of the suit. But is there any au¬ 
thority establishing a different doctrine by which I am bound? 
BLoorthy v. Bird (Taml. 38) is an authority the other way. In 
that case. Sir J. Leach considered at great length whether, in 
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point of fact, any authority was given, not doubting that if 
authority was given, the act of the attorney bound the principal. 
If, on the contrary, no authority was given, it did not bind the 
principal. The facts of the case were very peculiar. A man is 
brought up before the magistrates at quarter sessions for an 
assault upon his wife. A compromise is recommended, the 
defendant being in court at the time, and it is intimated that if 
he will consent to a compromise, a nominal sentence shall be 
passed upon him. Thereupon his solicitor in his presence docs 
consent; the defendant is brought up, and the justices tell him 
that in consideration of his having given that consent they 
will inflict only a nominal fine. The defendant says nothing to 
repudiate. Can there be a stronger case? I do not see how 
the fact of its being a criminal proceeding can affect the princi¬ 
ple of the case. Sir J. Leach said, that not only was there a plain 
contract, but there was an acquiescence by the defendant which 
this Court must enforce against him. Upon the question of ac¬ 
quiescence I go this length—if a client is present in court, and 
sees liis solicitor settling the terms of an agreement, and stands 
by, making no objection whatever, he is not at liberty afterwards 
to repudiate the agreement. But I will consider this more fully 
presently. In the case of Thomas v. lleioes (2 Cr. & M. 519) the 
judges expressed very great doubt whether Lord Falmouth could 
be bound, without his express authority. There was this peculi¬ 
arity in that case, that the agreement had been acted upon, for 
possession had been delivered up, numerous steps had been taken 
in accordance with it, and no resistance had been offered by Lord 
Falmouth for a considerable time ; they held accordingly that 
he was bound on the ground of acquiescence. The judges there 
expressed an opinion, that except by the express authority of the 
client, the client could not be bound by a compromise entered 
into by his attorney. The case of Fumival v. Bogle (I Russ. 
142) was also of a very peculiar description, and 1 am not sure 
that I understand the distinction pointed out by the Lord Chan¬ 
cellor when he says, that certain facts, not being known to the 
solicitor at the time of the compromise which were material to 
the case, the compromise did not bifid the client; but, that if the 
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solicitor had stood exactly in the situation of the client, and had 
been acquainted with all the circumstances, the Court would not 
then have set aside the compromise. It has been justly observ¬ 
ed by Mr. Palmer, that the authority of the solicitor does bind 
the client to some extent. The question is, to what extent it binds 
him. All I have to consider is, whether the compromise which 
has been entered into in this case binds the parties. Cases of 
very considerable nicety may arise as to whether a particular 
act is or is not properly an act necessary to be done in the con¬ 
duct and management of the cause. If it be necessary in the 
conduct and management of the cause, then I do not doubt that 
it is within the scope of the authority of the solicitor; if it be 
not, then I am of opinion that it is not within the scope of his 
authority. This appears to me to dispose of this case, and I do 
not think it necessary to go in detail through the authorities. 
In the course of the argument, it was pressed very strongly upon 
me, that unless the doctrine of implied authority is supported, 
the business of the Court cannot proceed, and that it is a matter 
of the greatest possible importance to place reliance upon the 
statements of counsel, when they say that they are authorised to 
do particular acts. The expression used by Lord Langdale in 
the case of In re Holler (8 Beav. 101), which was very strongly 
insisted upon, that “ the business of the Court cannot proceed 
unless credit be given to the statements of counsel that they 
have authority for what they do,” appears to he confirmatory of 
the view I take of this case, and is one in which I fully concur. 
Undoubtedly the question is one of very great importance, and 
it was pressed upon me both by the Attorney-General and by 
Mr. Palmer, that this Court has to deal with, and consequently 
does deal with, matters of great importance on consent. This 
Court makes orders on consent, not merely in the case of adults, 
but also of married women and of infants, who have no power to 
consent. But it is material to consider the manner in which the 
Court deals with all these cases. In the case of a married wo¬ 
man, this Court will not permit any one to consent on her behalf, 
to the disposal of property, in respect to which she is entitled to 
a settlement, tut it requires the consent to be given by herself. 



upon a private examination by the judge. The object is to see 
that no undue influence has been exercised on her mind. So, 
in dealing with the property of infants, it directs a reference, or 
is supplied with the necessary evidence to shew that it is for the 
benefit of the infant that particular proceedings should be taken, 
and thereupon the infant is bound; whereas, in the case of an 
adult, ordinary consent would have been sufficient. In the case 
of an adult whose counsel says, " I consent,” the Court does 
not doubt the authority any more than when counsel says, “ I 
appear for A. 13.” If the doctrine which the Attorney-General 
pressed so strongly were to prevail, it would, in my opinion, be 
the incumbent duty of the Court in every case to ascertain that 
the true facts had been brought before the attention of the 
client, and that his consent had been received before the order 
was made. The Court gives credit to counsel; it gives credit 
to the instructions of the solicitors ; it knows perfectly well that 
the solicitors act with the most perfect bona tides, and do 
not give instructions which they are not duly authorised to give. 
Accordingly this Court never inquires, whether the client has 
actually given his consent, or authorised the solicitor to do so. 
It assumes that the solicitor, before instructing counsel, has ob¬ 
tained the consent of the client to the’ act which he calls on the 
Court to pei form and give effect to. If that were not so—if the 
solicitor, without the authority of his client, could give a consent 
depriving a party of his property, how could this Court act 
with confidence without seeing that the solicitor had duly exer¬ 
cised his discretion, as it does in the case of infants ? If the 
doctrine propounded by the Attorney-General were sound, it 
would be the duty of every prudent man who employed a solici¬ 
tor to conduct a case for him to give notice to the opposite side 
that the employment of the solicitor did not authorise him to 
compromise the suit, without the client’s sanction and authority. 
After such a notice, could the compromise be good ? The argu¬ 
ment went to the extent that an authority to compromise was 
a species of authority which the client could not remove from 
Ids attorney; that he would be bound by it, although it was 
against his desire, and even although that desire was coimnuni- 
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cated to the other side. I have no doubt whatever that both 
upon principle and authority, the employment of an attorney 
does not authorise him to dispose of the subject-matter of the 
suit., either to a stranger or to the other side without an express 
authority for that purpose. So far from this doctrine being 
productive of injurious consequences, I am of opinion that the 
consequences would be to the highest degree injurious, if an 
attorney had such authority, and the administration of justice 
would be seriously impeded. For myself, I should be ill-disposed 
to allow any case of importance to be taken by consent, without 
being satisfied that the client himself had been communicated 
with on the subject. On one or two occasions, where it has ap¬ 
peared to me that counsel was consenting apparently against the 
interest of his client, I have requested the counsel to communi¬ 
cate with the client, and to see that he understood exactly what 
was the effect of giving his consent. I have myself known 
several cases in which counsel have adopted that course before 
coming into court. There are many matters and circumstances 
totally unconnected with the conduct of a cause, which, it is not 
necessary for a client to communicate to his attorney, but which 
may materially influence the client in either assenting to, or dis¬ 
senting from, any agreement that may be proposed. I remem¬ 
ber being much struck with a singular case, that occurred to a 
counsel of very great eminence. He refused to consent for a 
client, although he had been instructed by the solicitor to do so. 
The client himself was in court. The counsel said, “ This is so 
much to the injury of my client that I will not consent: I will 
notallow him to consent” The client complained of his con¬ 
duct ; he said that he was perfectly aware of the circumstances, 
that he had a particular affection and regard for the person to 
whom the property was to be given, and that lie was desirous 
of making the sacrifice. lie was told that there would be no 
great difficulty in the matter, that the Lord Chancellor would 
order the petition to stand over, and that he had but to satisfy 
tlie counsel of what he had mentioned to make the result satis¬ 
factory. I mention this to shew, that, except by communica¬ 
tion with the client, an attorney cannot he certain, in matters 
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upon which he is called on to consent, and which are not con¬ 
nected with the conduct of the cause, whether he has before 
him all the facts which will enable him to come to a sound deci¬ 
sion on the subject. Since I have been upon the bench, I have 
always assumed that the client has been communicated with, 
and that what is done is done with his sanction and knowledge. 
Unless that were so, the functions of this Court, in matters of 
consent, would be paralysed. It would be too great an abuse of 
authority for an attorney to say that he had a right to dispose 
of the property of his client in a particular way, when, ii his 
client had communicated to him the whole of the facts, the ease 
would have been different from what he supposed. I am of 
opinion that in this case, Mrs. Swinfen cannot be bound by rea¬ 
son of any implied authority in Mr. Simpson to enter into a 
compromise. The facts of the case are very strong the other 
Vay. It is undoubtedly true, that Mr. Simpson was the cause 
of the treaty for the compromise being entered into on the 
Monday morning; and I think it is fair, upon the evidence, to 
say, that if he had not gone to Sir F. Thesiger, and suggested 
to him the propriety of certain terms of compromise, no such 
treaty would have been entered into at all. According to Mr. 
Simpson’s statement, the terms he suggested were cpiite different 
from those which Sir F. Thesiger agreed to, and that the terms 
which Sir 1\ Thesiger agreed to, were those which he knew from 
the lady herself, she was not disposed to accept, because he had 
received a telegraphic message that the offer was refused. It is 
clear that whether considered as an actual offer, or a proposition 
to be made, the substance of it was the same. Looking at Sir 
F. Thesiger’s affidavit, there cannot be the slightest doubt of its 
being accurate and true throughout. He states this fact also— 
he says he was pressing Mr. Simpson not to prevent a beneficial 
arrangement by standing out for 250£, when a friend of the 
defendant interfered, and induced the defendant to declare his 
determination not to settle at all; that after what ho had heard 
from Mr. Simpson at his lodgings, he was most anxious that the 
trial should not proceed ; and that he pressed the Attorney- 
\ General with the observation that it would not be right to allow 
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his client to withdraw from what he had agreed to. Mr. Simp¬ 
son states, in his affidavit, that he objected in court to the com¬ 
promise; that he stated, he would have nothing to do with it; 
that it must be made on Sir F. Thesiger’s own authority; that 
he must protect him from his client; and that he would not 
consent to it. Can it be said after this, that a compromise Avas 
entered into with the authority of the solicitor ? I think it is 
very difficult to say that that is the fair construction of the evi¬ 
dence before me. He certainly had authorised something other 
than that to be entered into, but that particular compromise he 
does not appear to me to have authorised or sanctioned. The 
next question which I have to consider is, whether the acts of 
Mrs. Swinfen sanctioned the compromise which had been made. 
She arrived at the court-house a few minutes after a juror had 
been withdrawn, and in the ante-room leading to the court she 
met Sir F. Thesiger, who told her that a compromise had been 
effected. Mrs. Swinfen, or her friend, Sir Henry Durrant, then 
asked Sir F. Thesiger, “ By whose authority ?” He answered, 
“ By yours,” and after a few minutes left them. It is said that 
the proper course for Mrs. Swinfen to have adopted was to have 
immediately gone into court and required her solicitor to say 
that she objected to the compromise, and to have insisted on the 
trial proceeding. livery one must feel that Mrs. Swinfen was 
placed in a position of peculiar difficulty and embarrassment— 
one in which it would have been extremely difficult for a person 
more conversant with courts of justice than herself to know 
what was the best course to adopt. Assuming her to have been 
in a position to say at once, <( I will have nothing whatever to 
do with the compromise; I object to it; I repudiate it alto¬ 
gether,” would any counsel most conversant with courts of 
justice have recommended her then to go into court, and by her 
solicitor or counsel insisted upon the trial proceeding ? I doubt 
very much whether any gentleman of experience would have re¬ 
commended such a course to be taken. It is not merely the 
experience of Nisi Prius practice, it is a matter of daily ex¬ 
perience, how much the minds of persons are affected by little 
matters—how the consideration of a case is affected by the dis- 
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position and feeling of the parties themselves. Any one who 
has filled a judicial or a quasi-judicial position must be aware 
how frequently he lias had to guard against such a feeling 
arising in his own mind, and to endeavour to prevent it from 
having any undue weight. If Mrs. Swinfen had asked her coun¬ 
sel whether that was the proper course to be taken, he would 
have said, “ The judge and the jury will not be very well 
pleased to have three more days, when they expected the matter 
was settled. Your counsel will not be in very good spirits; they 
have expressed an unfavourable opinion of your case, and if you 
prfcss them to go on under such circumstances, you will greatly 
endanger your chances of success.” This appears to me to be a 
sufficient excuse for this lady not going into court at the mo¬ 
ment and insisting upon the trial proceeding. It does not, 
however, exonerate her from the necessity of expressing her 
opinion as speedily as possible after the termination of the trial. 
Upon this part of the case, having heard the comments of one 
side only, it does appear to me that in her communications in 
writing she has played very much what is called in this court 
“ fast and loose.” At the same time I observe this—that it was 
expressly stated, on the 28th March to Mr. Wyloy that she was 
dissatisfied, and that if he were pressed on the subject she would 
repudiate the whole matter. On the 31st March, Captain 
S win fen's solicitors wrote to the solicitor of the plaintiff, saying 
“ We understand thatMrs. Swinfen intends to repudiate the agree¬ 
ment ; if we do not hear from you we shall assume that that is so 
and we shall take measures to enforce it.” This is exactly a 
fortnight after the trial. No one has been misled by what took 
place. It has not been denied that there was an express inti¬ 
mation that Mrs. Swinfen would repudiate the arrangement; 
and within a fortnight after the agreement had been entered 
into, the solicitors of Captain Swinfen wrote, shewing their 
knowledge of the fact, and their intention to proceed speedily to 
enforce the agreement. No evidence has been adduced by the 
present plaintiff to show that he lias received any injury, other 
than that general injury which has resulted from the arrangement 
Undoubtedly a great amount of litigation has since 
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arisen, and probably, in ease of delay in proceeding to trial, 
there may be a loss of evidence ; but at present I am not aware 
that there has been any such loss. I do not think the evidence 
shews that the plaintiff has bound herself by any acquiescence 
to carry out this arrangement. I disapprove of the terms of 
her answer upon this point, but I do not think that I can make 
a decree for specific performance against her on the ground of 
acquiescence. The conduct of Mrs. Swinfen never led Captain 
Swinfen or his advisers to believe that she intended to rely on 
the agreement, and to make it the footing of future proceedings 
as to the property, because it did not suspend the motion for 
an attachment, which was made immediately afterwards, and 
which was enforced. The way in which the Court ought to 
deal with matters of this description is on the question of costs, 
when it can be so done. I have also been pressed by a circum¬ 
stance which has been to some extent, but not sufficiently, re¬ 
moved by the case which Mr. Hobhouse cited, of llowell v. 
Williams . This is a matter that is peculiarly within the cog¬ 
nisance of the common-law Courts. It is true that it was an 
issue directed out of this Court, but it would be very difficult for 
this Court to say that if there were an arrangement for the 
compromise of an action at law, which the Court of common- 
law, whose action it was, and which had entire cognisance of 
the matter, thought fit, in its discretion, not to enforce the 
performance of—-that this Court should say, “We will do with 
respect to the common-law action that which the common-law 
Court has refused to do, and thinks it ought not to do." That 
would appear a very strong proposition. It is true that this is 
an issue directed out of this Court, but it is an issue for the pur¬ 
pose of enabling this Court to arrive at a satisfactory conclusion, 
or what is technically called “ to inform the conscience of the 
Court,” and enable it to administer justice be ween the parties. 
That appears to me to be the answer to an observation of Mr. 
Hobhouse to the effect tlmt this arrangement would have been 
binding if they had taken a verdict against the plaintiff, and 
there had afterwards been an arrangement for granting an an¬ 
nuity. I do not concur in that argument. It appears to me 


that there would have been exactly the same question to be 
decided by the Court—namely, whether the compromise was pro¬ 
per, and ought to bind the client, such compromise having been 
entered into without the due authority of the client, in an issue 
directed out of this Court to determine whether a will had or had 
not been duly executed. In such a case, if I am correct in my 
view of the law, this Court would have directed a new trial for 
the purposejof ascertaining the fact. Upon this part of the case 
I have come to the conclusion that it is impossible for me to say 
that this is an agreement the performance of which can be spe¬ 
cifically enforced. Mr. Palmer very strongly pressed upon me that 
a new trial should be granted only upon the terms of the plaintiff 
paying the costs. The question therefore is, upon what terms 
a new trial shall be directed. I do not think that Mr. Swinfen 
ought to pay the costs as a condition of a new trial. In my 
opinion the difficulties of the case have arisen from a mistake. 
In some cases the Court itself falls into a mistake, which ren¬ 
ders certain proceedings useless, and the Court is asked to direct 
one of the parties to pay the costs ; but the Court refuses to do 
so, upon the ground that they have been occasioned by the mis¬ 
take of parties against whom no order for payment of costs 
could be made. I cannot order the plaintiff to pay costs. At 
the same time I am of opinion, that even though the present 
bill for specific performance must be dismissed, assuming it to 
be confined to that relief, it must not be dismissed with costs, 
for 1 treat the filing of this bill as one of the consequences re¬ 
sulting from the same mistake. With respect to the question 
of receiver, if this lady will give security for the payment of any 
sum which the Court may order her to pay, I am not disposed 
to grant a receiver, but will simply dismiss the supplemental 
bill without costs, and direct a new trial. With respect to the 
additional evidence which has been filed as to the sanity of 
the testator, I do not wish to express any opinion upon it, as 
it has to be dealt with by another tribunal. At the same time 
I would press upon the attention of both parties the great im¬ 
portance and advantage of coming to an amicable arrangement, 
and thus prevent that amount of litigation which I foresee is 
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likely to take piace. By so acting, I consider that there will 
be no loss of character, while the parties will preserve to them- 
selves a property which will otherwise be divided among a great 
number of learned menibers of that profession to which I have 
the honour to belong. It is not at all .a question of character— 
it is a question of judgment and discretion. 

Kennedy, for Mrs. Swinfen, contended that the bill should be 
dismissed with costs. 

Sir J. Romilly, M. R.—The difficulty which I feel is this— 
the evidence is distinct that the Attorney-General firmly believ¬ 
ed that the counsel for Mrs. Swinfen had full authority to enter 
into the arrangement, and that the compromise was one binding 
upon all parties. Under these circumstances it would be very 
hard to make the present plaintiff pay the costs of a proceeding 
which has sprung from that mistake. As I have already stated, 
credit must be given by the Courts to the statements of counsel. 
I should not allow the authority of counsel who stated that he 
consented to be questioned. I shall therefore dismiss the bill 
without costs; and as the alternative relief may be obtained by 
the original bill, I think it will be better to dismiss the supple¬ 
mental bill altogether; the defendant to give security for the 
rents to be hereafter received, or so much thereof as this Court 
shall call upon her £b account for, the security to be settled in 
chambers in ease the parties differ. 

To bind a principal, the agent must be within his powers— 
thus where an attorney compromised a case without such autho¬ 
rity, a new trial was granted, vide annexed case Swinfen.— 
Jurist, November 1857. 

The Collector of Dacca having included the agent as well as 
the principal in a decree for rents, which decree was upheld in 
the lower Courts, on the ground of the personal presence of the 
principal, in special appeal, the agent was discharged in modifi¬ 
cation of the decrees below. 1st of May, 1S51, Reyson, ap¬ 
pellant. 

On a bond executed by attorney, authorization not being esta¬ 
blished the principals were discharged from liability at the 
plaintiff's action. 27th August, 1851, Mustt. Khuderon, appel¬ 
lant. Vide Broome's Commentaries, p. 554, 543, 544, 
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During the pendency of an action, tlie vakeeT made certain 
admissions prejudicial to his principal. Held in appeal, that the 
admissions of the vakeel bound the principal. 23rd December, 
1851, Rajah Rnjuarayon, appellant, lltli August, 1853, Aject 
Oga, appellant. 

A Zemindar received through his agent Co.’s Rs, 1000 in 
consideration of a Mocurreree lease to be given to the party who 
paid the money, and which money was duly paid into the ac¬ 
count of the Zemindar, with certain bankers. The Zemindar, 
nevertheless, let away some of the lands within the contemplat¬ 
ed Mocurreree to other parties. An action was accordingly 
brought to recover the money. In the lower Court a decree 
passed as against the agent only. In appeal the money having 
been paid into the credit of the Zemindar and disbursed in 
payment of his liabilities, the judgment below was reversed and 
the agent discharged, his principal being made liable for all 
monies in question. A special appeal to set aside this order, was 


rejected. 

The plaintiff sued to recover on a bond, for money advanced 
to the defendants to enable them to pay for an estate purchased 
for them, by their agent, one Kishore Pershad, and to which 
action, want of authorization in the parties who executed the 
bond and received the money was pleaded, and that the purchase 
was bonft fide, in Kishore Pershad, who had resold it; and in 
support ol the plaint, copies of certain documents on which the 
defendant admitted the transaction were filed, in addition to 
other direct evidence Held, in special appeal, that although no 
authority was forthcoming authorizing the Mooktyars to receive 
the loan and sign the bond, had been produced, still that the 
loan had been raised for the benefit of.the appellants and applied 
to their use, and their appeal was accordingly dismissed, Sri- 
wunt Lai Khan, 29th March, 1817. 

In an action to recover damages in account of trespass and 
destruction of Indigo crops against the servants, who were the 
actual trespassers and their masters in the lower Court, a decree 
passed for plantilf against both. The judge of the lower appel¬ 
late Court, released the masters or proprietors, because there was no 
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direct proof of their having ordered the trespass. Held in ap¬ 
peal, that the knowledge and instigation of the masters need not to 
be specifically proved in a case of this kind. The trespassers were 
their servants, in discharge of their usual duties as such. It did 
not require therefore that every act done by them in that capaci¬ 
ty should be done under their master’s express superintendence 
in order to make those masters answerable, especially when what 
was done, was for their benefit. The orders of the lower appel¬ 
late Court were reversed and those of the lower Court affirmed. 
25th July, 1855, Prith and other plaintiffs, appellants. 

An agent gave a bond for the costs of his principal. In an 
action brought by the obligee to recover on the bond, the agent 
was discharged and his principal held liable. 11th June, 1850, 
Rajnarayon Singh, appellant. 

A party paid money to his agent with directions to pay the 
same to a third party. On default of his agent, the principal 
was held liable to pay the money. 26th June, 1850, Prosonath 
Roy, appellant. 

In an action for goods supplied to a married woman, the pro¬ 
per question to leave to the jury, is, not simply whether the 
goods were necessaries suitable to the station in life of the party 
but whether, upon the facts proved, the wife had authority, ex¬ 
press or implied, to'bind her husband by her contracts. Reed 
v. Tea/cle, 13 C. B. 627. 

The plaintiff who had money-dealings with a Benares firm, 
entered into an agreement with the manager of that Banking 
house, by which the latter bound himself to repay with interest 
in Sicca Rupees, whatever sums in Moorshedabad currency the 
plaintiff might pay to their Gomashtah at Moorshedabad, with¬ 
out any deduction for Iloondeawon or other charges, and accord¬ 
ingly plaintiff paid 28,100 Rs. into the Gomashtah’s hands and 
obtained the usual acknowledgments. The Benares Bankers 
entered the same and gave the plaintiff a Promissory Note for the 
amount. They subsequently evaded payment, saying that their 
Gomashtah had not remitted the money, and one of the partners 
repudiated the act of the principal manager. Held in all the 
Courts, that the firm was liable. January 6th, 1820, Golum 
Nubya Khan, appellant. 
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Held that parties to suits are bound by the course adopted by 
tlieir pleaders, acting in their supposed interest, and if they waive 
any objection which might be urged in furtherance of the inter¬ 
est of their clients, such waiver is conclusive, as regards the 
particular suit before the Court and no subsequent application 
for review of judgment made by other counsel or pleader, found¬ 
ed upon the point once waived, can, on any ground of justice or 
reason be attended to; accordingly application for Review reject¬ 
ed 17th January, 1857, Sobha Kishno Singh, appellant. 

The special appellant was the owner of the salt which was 
found -oing by a route other than the route specified in the 
rowana and was fined 2,500 Rs. as per Section xlv. Reg. X. 
1810- Plea, that he was not in possession of the salt at the 
time of its seizure which was under the charge of his boat-peo- 

p] e _petition rejeeted. Durgapershad, appellant. 20th Dec. 

1856, summary special appeal, No, 506, 1856. 

Negligence in Driving Carriages.]— In an action in a county 
court for negligently driving a horse and cart, the plaintiff hav¬ 
ing simply proved the fact of a collision, under circumstances 
which might or might not amount to negligence, the defendant 
proved that the accident arose from the horse suddenly begin¬ 
ning to kick, whereby the shafts of the cart were broken, and 
the driver thrown out, when the horses started off and ran against 
and injured the plaintiff's horse. The judge, upon this evidence 
ordered a verdict for the plaintiffs, “ being of opinion that the 
breaking of the shafts, even under the circumstances stated by 
the defendant's witnesses, shewed a defect in the cart, which 
raised a presumption of negligence in the owner." An appeal 
gainst his decision was dismissed, with costs. Temjoleman v. 


Ilaydon, 12 C. B. 507—C. C. A. 

A part owner of a ship has no general authority to bind his 
co-owners for repairs. Broclie v. Howard , 17 C. B. 100; 1 Jur., 

N. S , 1209; 25 L, J., C. P., 57. 

It is a question of fact, whether a part owner has given an¬ 
other part owner authority, expressly or impliedly, to pledge his 
credit for repairs.— Id. 

A part owner does not require to give express notice, that he 
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will not be liable for repairs ordered by another part owner, in 
order to exonerate himself from liability.— Id. 

The fact of a person being the registered owner of a ship, is 
not of itself evidence that the master has authority to bind him 
by contracts for necessaries supplied to the ship, but it must be 
shewn that the master is his agent for that purpose. Macken¬ 
zie v. Porley , 11 Exch. 638; L. J., Exch., 124. 

Therefore, where a ship sailed for a foreign port, the master 
having a power of attorney from the owner, and whilst the ship 
was at the port, the defendant purchased it,—Held, that he did 
not thereby become liable for necessaries supplied to the ship by 
order of the master.— Id. 

The register of a ship is not conclusive evidence of the liabi¬ 
lity of the person appearing thereon as owner for the acts of the 
master done within the scope of his general authority. Myers 
v. Willis, 17 C. 13. 77; 2 Jur., N. S., 41; 25 L. J., C. R, 39. 
Affirmed on error, 18 C. B. 886; 25 L. J., C. P., 255. S. P. ? 
Hackwood v. Lyall , 17 C. B. 124; 2 Jur., N. S., 44, n.; 25 L. 
J., C. P., 44 n. 

The liability of the owner for such acts of the master arises 
solely from the relation of principal and agent; and in order to 
make a person liable, such relation must be shewn, either ex¬ 
pressly or impliedly, to exist between him and the master.— Id. 

The owner of a ship, which was then at sea, transferred it to 
the defendant by absolute bill of sale, and the transfer was duly 
registered. The bill of sale, was in fact intended only as a col¬ 
lateral security for a loan, and the defendant in no way interfer¬ 
ed with the ship. While abroad, the master entered into contracts 
(which were within his general authority) with the plaintiff, 
neither party being aware of the transfer to the defendant:— 
Held, that the defendant was not liable on these contracts, as 
there was no evidence of authority from him to the master to 
act as his agent.— Id. 

Action for goods sold and delivered, work, labour, and materi¬ 
als. Plea, never indebted. The plaintiff proved that he supplied 
the goods, and did the work to fit out the ship “ Progress,” 
then in Loudon, in dock; that the orders were given by T., 
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who appeared in the register as roaster, anil that the defendant 
appeared on the register as owner. Some evidence was given, 
from which it might be inferred that T. was appointed by the 
defendant. The defendant proved that he had agreed to sell the 
ship to G.; that T. was appointed master by G\, and gave the 
orders for G., and that the defendant afterwards resumed posses¬ 
sion of the vessel. The judge directed the jury, that if T. 
acted as master with the defendant’s privity and consent, and 
the goods were bona fide supplied on the credit of the owner, 
the defendant was liable, and that, though the defendant’s evi¬ 
dence was believed, he was not conclusively entitled to a verdict. 
On a bill of exceptions:—Held, that the defendant was not 
liable for the goods ordered by T., unless he had sanctioned T.’s 
appearing to be his captain, acting for him, and the goods 
were supplied on the faith of T.’s being so, and, consequently, 
that the direction was wrong. Mitcheson v. Oliver (in error), 
5 El. & Bl. 4d9; 1 Jur., N. S., 900; 25 L. J., Q. B., 39— 
Exch. Cham.— Digest, Jurist. 

\ pleader in the presence of his client expressed his willing- 
ness to abide by the statement of a particular party. Decree 
founded thereon, maintained in appeal. Gourmokon, appellant, 
20th December, 1849. 

In an action to recover rents, the defendant pleaded payment 
to the Putwary:—Held in appeal, that such payment was essen- 
tiallv a payment to the Zemindar. 6th April, 1^50, Moonelall, 

appellant. 

A petition against a public officer containing defamatory mat¬ 
ter, an action was brought against the principal for libel. In 
appeal, in reversal of the decree below, the principal was dis¬ 
charged, no proof of authorization on his part having been 
established. 11th February, 1852, Fiizul Kurrcem, appellant. 

Note .—W itli reference to this decision, an action must be 
brought against both vakeel and principal, to ensure recovery of 
damages; Vide Chitty. 285. 

The authority to sign a bond per procuration not being prov¬ 
ed, the alleged obligor was exempted trorri liability. 20th De¬ 
cember, 1850, Kenajuek Bibi, app laut. 

3 K 
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A pleader in a suit admitting a claim or compromising a suit, 
binds his principal, nor can such decision be reversed by the 
appellate Court on the ground that the pleader has been guilty 
of fraud. Remedy; to prosecute the pleader and the party who 
has injured him. Syud Korban Ali. 

The following case may be of use, to our magistrates and 
others. The quantities, of fabricated receipts, accounts, instru¬ 
ments, that are “ uttered” with impunity, is beyond description. 
[Before Cockburn, C. J., Coleridge, J., Martin, B., Crompton 
and Willes, JJ.] 

Reg. v . William Fitchie. — April Zhth, 1851.— Jurist , Reports . 

Forgery — Vtiering—“ Accountable receipt for goods” —11 Geo. 

4 fy 1 Will. A, c. 60, s. 10— Pawnbroker’s duplicate . 

Upon proceedings before justices against a pawnbroker, under 
the 39 & 40 Geo. 3, c. 99, s. 14, he delivered to the justices^ 
through the hands of his attorney, a false and fabricated dupli¬ 
cate of goods that had been pledged with him:—Held, that this 
was an tittering by the pawnbroker. 

Held also, that such duplicate was an “ accountable receipt 
for goods” within stat. 11, Geo. 4 & 1 WiU. 4, c. 66, s. 10. 

Cockburn, C. J. —We are all of opinion that the prisoner was 
properly convicted upon the counts which charge him with having 
uttered an accountable receipt for goods. The facts are plain. 
The husband redeemed, in the usual way, goods which had been 
pledged by his wife with the prisoner, but it afterwards turned 
out that part only of the goods had been returned. Proceedings 
were thereupon taken under the 14th section of the Act, and the 
attorney employed by the prisoner produced a false and fabricated 
ticket. That, taken with the finding of the jury, must be taken 
to be an uttering by the prisoner, just as much as if with his own 
hand he had delivered this document to the magistrates. Then 
comes the question whether that document is an accountable re¬ 
ceipt for goods. We are of opinion that it is. The Pawnbrokers’ 
Act requires that a note or memorandum should be given in cer¬ 
tain terms. This document was substantially in the form Required 
by the Act; and is a receipt for goods pledged with the pawnbro¬ 
ker, upon the production of which, and payment of principal and 
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interest, the party would be entitled to have the goods back. It 
is very clearly, therefore, an “ accountable receipt for goods” 
within the meaning of the statute. Conviction iiJJJ/vnicd • 

The defendants authorized a party named Ushruf to borrow 
Rs. 8420 on bond, to pay up their revenue and for other purposes. 
He drew out the whole money and deposited in his own name 
3420 Rs. Of 5000 Rs. he expended on account of his principals 
3607-12-8, butcould not account for the balance 1412 Rs. The 
lower Court decreed the whole of the 5000 Rs. against the prin¬ 
cipals, exempting the Mooktyar Ushrnf, in an action by the 
obligee. Held, that the decision of the lower Court decreeing the 

whole sum borrowed, on account of the defendants and leaving 

them to their separate action as against their agent was correct. 
That the actual obligors were liable, ami the mere rascality of 
their agent in applying the money to his own purposes was no 
discharge to the obligee of their liability. Mustt. Man Mohenee, 
&c. defendants appellants, 15 th May, 1850. 

jfQfo' _Vide also case of Roy Prankishen Mitter, 29th Novem¬ 

ber 1856, in the next maxims de non apparentibus—as to prin¬ 
cipal and agent—and proof of authorization. 

The annexed remarks are taken from the Jurist, April 25th, 
1857, as to the liability of the bank or customer. 

In the Jurist, January 2nd, 1858, are also to be found the 
decisions of the judges as to the erasure of a crossing— and the 
liability or otherwise of a banker. Vide Siramonds v. Taylor, 
May 26th, and December 8th, 1857. 

The decision with regard to dock-warrants which created so 
much surprise, not to say alarm, in the mercantile world can 
scarcely possess more interest than the now pending point of 
law respecting crossed cheques. To a country like ours, depen¬ 
dent for prosperity upon its commerce, negotiable instruments 
are of primary importance. It is not, therefore, surprising that 
the laws regulating the rights and liabilities of bankers and 
their customers, with regard to forged cheques paid by the hank, 
are so well ascertained that questions of novelty and difficulty 
rarely occur. The point in Simmnds v. Taylor, which was tried 
before the Lord Chief Justice of the. Common Pleas on the 16th 
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February last, involves the construction to be put upon the re¬ 
cent Act relating to drafts on bankers, (19 & 20 Viet. c. 25). 
The London Joint-stock Bank having paid a crossed cheque, 
from which the crossing had been fraudulently erased, the ques¬ 
tion was, whether the bank or the customer should hear the loss ; 
and it is to the facts of the case, and to the unsatisfactory state 
of the law under that statute, that we propose to direct the at¬ 
tention of our readers. Shortly stated, the facts were these :—The 
plaintiff, a customer of the bank having drawn a cheque for 
125£., payable to bearer, crossed in blank in the usual way, 
with the words “ & Co.,” caused it to be sent to the person to 
whom he intended to pay it. It was transmitted by post, but 
i i its passage through the post the letter, containing it, was lost. 
The empty envelope, with the words “ the finder is much ob¬ 
liged” written on it, was left at the house to which the letter 
bad been addressed, and some stranger presented the cheque at 
the bank, and it was paid over the counter in the ordinary 
course of business. Before it was presented, the crossing had 
been obliterated with such nicety as almost to defy detection, 
and, at the time when it was presented, there was nothing at 
once visible to the naked eye to shew that it had been crossed, 
and it was only by the closest scrutiny, as by holding it up to the 
light, that the crossing could he discovered. Now, the slat. 19 
& 20 Viet. c. 25, s. 1, provides as follows:—“In every ease 
where a draft on any banker, made payable to bearer or to order 
on demand, bears across its face an addition in writing or 
stamped letters of the name of any banker, or of the words, 
« and company* in full or abbreviated, either of such additions 
shall have the force of a direction to the bankers upon whom 
such draft is made, that the same is to he paid only to or through 
some banker, and the same shall be payable only to or through 
some banker.** The question arising on the statute was compli¬ 
cated at the trial by the charges of negligence which were made 
on both sides; but the jury found that there was no negligence 
on either side, either on the part of the plaintiff in drawing, 
crossing, or transmitting the cheque, or on the part of the bank 
in paying it, The joint reserved was, therefore, disembarrassed 
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of the difficulties arising* out- of disputed facts, and is simply, 
whether in the absence of negligence on either side, upon the 
application of the 19 & 20 Yict. c. 25, s. 1, to the facts above 
narrated, the bank or the customer is to bear the loss. It will be 
further necessary to decide whether the fraudulent obliteration 
of the crossing of a cheque amounts to forgery, and whether a 
banker is relieved from liability when a cheque bears no traces 
of erossiug visible at once when it is presented, though it was 
crossed before it left the hands of his customer. 

It is undoubtedly the law, that in general, if a banker pays a 
forged cheque, though in the ordinary course of business the for¬ 
gery could not be discovered, he is bound to pay the amount 
again to his customer—that is, provided the customer has used 
due care in the drawing (Hall v. Fuller, 5. B. & Cr. 750; Young 
v. Grote, 4 Bing. 258 ; Marzetti v. Williams, 1 B. & Ad. 415). 
The principle upon which this obligation is cast upon the banker 
is, that it is his duty, arising out of his employment, to be ac¬ 


quainted with his customer's hand-writing; and that the pay¬ 
ment of a forged cheque is an act done without authority—an 
unforeseen and accidental circumstance—proceeding* not ec ex 
causa mandati sed occasione tantum against which an indem¬ 
nity by the customer is not to be implied. (Ilall v. Fuller 5 B. 
& Cr. 752, referring to Potliier’s Treatise du Contrat du Change.) 
It seems clear also that the banker's liability is not confined to 
written forgeries. Where the pieces of a cancelled cheque, 
which had been torn up, were pasted together, and it was paid 
under circumstances of negligence, the banker was held liable. 
(Scholeg v. Ramshotlom, 2 Camp. 485). It is to be expected 
that the decision of the Court upon the point reserved will be 
guided by these principles; but at the trial the Chief Justice 
declined giving an opinion as to the construction of the statute 
and it would be worse than idle to speculate on the result. The 
principal object for which we notice the case is to warn the Pro¬ 
fession and the public against the defective state of the law in 
general with respect to crossed cheques, and the jeopardy in 
which their transactions, by means of those instruments, are in¬ 
volved by the statute. The act was passed for the purpose of set- 
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tling the much vexed question as to the obligation of a banker 
to pay a crossed cheque only to or through another banker; and 
if it had succeeded in doing that alone, it would have done well. 
But it appears to us that by implication it does more than that 
and more than was contemplated by the Legislature : it makes 
the crossing a material part of the instrument, which it was not 
before. (Bellamy v. Mayo rib antes, 7 Exch. 403). It gives an en¬ 
tirely new legal effect to it, and to any alteration in it; and con¬ 
sequently, although, before the act, a bonfi fide holder of a cheque 
payable to bearer might strike out a special crossing by the 
drawer, and insert another, without prejudicing his rights upon 
the instrument, it is a matter of considerable doubt whether he 
could do so now. Before the act, the crossing, whether in blank 
or special, did not restrain the negotiability of the cheque either 
to the banker named, or a banker only, but was a mere memo¬ 
randum, for the protection of the owner, that the holder was to 
present it for payment through a banker. Payment otherwise 
than to a banker would have been strong evidence of negligence; 
but where the drawer inserted the name of his own banker, and 
that was fraudulently struck out, and the name of another 
banker inserted, the payment of the double-crossed cheque was 
held no additional evidence of negligence. (Bellamy v. Major !- 
Lanka, 7 Exch. 389,-402; Stewart v. Lee, 1 Moo and M. 101; 
Carton v. Ireland, 5 El. & Bl. 765). 

In the last-mentioned case, which led to the passing of the 
act, it was held that the crossing did not restrain the negotiabi¬ 
lity of the cheque, but threw upon the individual who (not being 
a banker) cashed it, the duty of shewing that be received it bonl 
fide for value. Can it be said with certainty now that the 
crossing is only a memorandum for the protection of the owner? 
Or, admitting the cheque to be only payable through a banker, 
is it a matter free from doubt that a crossing by the drawer 
supposing the owner to strike it out, and insert°anothar crossing’ 
imposes no more restraint upon the negotiability than such cross- 
ing by the drawer would have done before the statute ? Would 
payment of a double-crossed cheque now be deemed no addition¬ 
al evidence of negligence? If the crossing is now a material 
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part of the instrument, as it appears to be under the statute, who 
ean foretell the consequences of an alteration in it? The statute 
notices no distinction between a crossing made by the drawer 
and made by the owner. It contains but one other clause 
besides that set out abo^e, which interprets the meaning of 
“ bankerand whilst the important questions suggested above, 
and others, are left in doubt, and to be settled by litigation 
when they may happen to arise, there is no saving clause— 
nothing to protect those legal incidents of crossed cheques which 
were understood before the alteration of the law. In Bellamy 
v. Majoribanks there was a great conflict of evidence as to whe¬ 
ther it was the usage of bankers to pay a cheque specially crossed 
by the drawer only to the banker named. The jury found that 
usage was to pay only to such banker; but ultimately the Court 
directed a new trial, which never took place. It cannot be said 
that this point is free from doubt; and when the Legislature 
interfered, the question should have been cleared up. 

We think, that in the introduction of the new law, its effect 
upon the existing law and upon transactions necessarily affected 
by the change lias not been sufficiently borne in mind. It is 
not to be supposed that remote contingencies are to be provided 
against; but a new law is very defective when the natural 
consequences of it are overlooked. This statute has already failed 
in one of the objects mentioned in its preamble—the prevention 
of crime; and we doubt whether it will greatly add “ to the ease 
of commerce.” In general, the prolixity of our statutes is their 
bane ; but this runs into the opposite extreme. It is brief, but 
obscure; and the magnitude of the interests affected by it, the 
exigencies of commerce, and the convenience of individuals, call 
for more careful legislation.— Jurist , April 25th, 1857. 

The following valuable remarks are taken from the Jurist, 
September 25, 1858, and may be usefully referred to in connec¬ 
tion with the maxim, respondeat superior— Jurist, p. 401. 

Two decisions of the House of Lords* afford a valuable illustra¬ 
tion of the law relating to masters and servants. It is true, 

* The Bartons' Milt Coal Company , Apps., Be id ami Others , Respa., (4 J ur 
H. S., part 1, p. 767) ; Same , Apps., AL'Quire, Reap., (Id., p. 772 
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some twenty years ago it was decided by the Court of Exclleijuei, 
that, as a general rule, a master was not liable for an injuiy 
sustained by one of his servants through the negligence ot a 
fellow-servant employed in the same work; (Priestley v. Fowler , 

3 M. & W. 1) ; but, although that case had been followed on 
several occasions, the legal proposition involved in it had never 
been affirmed by a Court of error, and it was supposed to have 
been shaken by the case of Paterson v. IFMace , (1 Macq. 71-S), 
in the House of Lords, and also to be in direct opposition to the 
law of Scotland upon the subject. Any doubt, however, as to 
this point is now set at rest by the elaborate judgment of Lord 
Cranvvorth, and the clear summary of Lord Chelmsford, in the 
cases referred to at the commencement of this article. It is now 
declared by the highest authority to be the law both of England 
and Scotland, that where workmen are engaged in a common work, 
and an injury happens to one of them through the negligence ol 
another engaged in the same work, the master is not reponsi- 
ble unless the servant causing the injury was incompetent to 
discharge his duty. The principle of the decision appears to be 
this —that a workman is presumed to know the risks incident 
to his employment, and to contract with reference to those risks. 
“ Where an injury is occasioned to any one by the negligence of 
another/’ said Lord Cramvorth, “ if the person injured seeks to 
charge with its consequences any other than him who actually 
caused the damage, it lies on the person injured to shew that 
the circumstauees were such as to make some other person 
responsible. In general it is sufficient for this purpose to shew 
that the person whose neglect caused the injury was at the time 
when it was occasioned acting, not on his own account, but in 
the course of his employment as a servant in the business of a 
master, and that the damage resulted from the servant so em¬ 
ployed not having conducted his master’s business with due care. 
In such a case the maxim f respondeat superior’ prevails, and the 

master is responsible.Third persons cannot, or at all events 

may not, know whether the particular injury complained of was 
the act of the master or the act of his servant. A person 
sustaining injury by any of the modes I have suggested has a 
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light to say, c I was no party to your carriage being driven 
along the road, to your shooting near the public high-way, or to 
your being engaged to build a house; if you choose to do, or 
cause to be done, any of these acts, it is to you, and not to your 
servants, I must look for redress, if mischief happens to me as 
their consequence/ A large portion of the ordinary acts of life 
are attended with some risks to third parties, and no one has a 
right to involve others in risks without their own consent.” 
llis Lordship then pointed out the distinction between this class 
of cases, atfecting persons external to the master and his servants, 
and those which arise entirely within the circle, embracing master 
and servants alone. “ When the workman contracts to do work 
of any particular sort, he knows, or ought to know, to what 
risks he is exposing himself; he knows, it such be the nature of 
the risk, that want of care on the part of a fellow-workman 
may be injurious or fatal to him, and that against such want of 
care his employer cannot by any possibility protect him. If 
such want of care should occur, and evil is the result, he cannot 
say that he does not know whether the master or the servaut 
was to blame; he knows that the blame was wholly that of the 
servant; he cannot say that the master need not have engaged 
in the work at all, for he was party to its being undertaken.” 

The law being thus settled, the only question of any difficulty 
which now can arise will be one of fact, namely, whether the 
work in which the servants were engaged was common work . 
“ To bring the case within the exemption,” said Lord Broug¬ 
ham in M c Gwire's case , “ there must be this most material quali¬ 
fication, that the two servants must be men in the same common 
employment, and engaged in the same common work under that 
common employment.” And the present Lord Chancellor, with 
reference to this point, observed, “ Although a servant may be 
taken to bave engaged to encounter all risks which are incident 
to the service which he undertakes, yet he cannot be expected 
to anticipate those which may happen to him on occasions 
foreign to his employment. Where servants, therefore, are 
engaged in different departments of duty, an injury committed 
by one servant upon the other, by carelessness or negligence, in 
3 L 
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the course of his peculiar work, is not within the exception ; and 
the master’s liability attaches in that case, in the same manner 
as if the injured servant stood in no such relation to him. 
There may be some nicety and difficulty in particular cases in 
deciding* whether a common employment exists; but, in general, 
bv keeping in view what the servant must have known or ex¬ 
pected to have been involved in the service which he undertakes, a 
satisfactory conclusion may be arrived at.” Tims, if a gentleman’s 
coachman were to drive over his gamekeeper, or the gamekeeper 
wore negligently to shoot the coachman,the master would be liable 
in the same manner as if the accident had happened to a third per¬ 
son. In the principal cases under review, the servant injured was a 
miner; the injury was caused by the negligence of an engineman 
in the same employment, when raising the miner up the shaft 
of the mine by means of the engine; it was held that they were 
engaged in a common employment. In the words of Lord 
Cranworth, “ It is not necessary for this purpose that the work¬ 
man causing and the workman sustaining the injury should be 
both engaged in performing the same or similar acts. The 
driver and guard of a stage-coach, the steersman and rowers of 
a boat, the workman who draws the red-hot iron from the forgo 
and those who afterwards hammer it into shape, the engineman 
who conducts a train and the man who regulates the switches or 
the signals, are all engaged in one common work; and so in this 
case, the man who lets the miners clown into the mine in order 
that they may work the coal, and afterwards brings them up, 
together with the coal, which they have dug, is certainly engaged 
in a common work with the miners themselves. They are all 
contributing directly to the common object of their common 
employer in bringing the coal to the surface.” 

It was suggested that it might be different if the master had 
expressly contracted with the men to lower them into and raise 
them from the mine, by which he might have put off the mere 
relation of master for this duty, and undertaken that of a con¬ 
tractor; but it is submitted that no valid distinction would have 
arisen under the supposed circumstances; the master impliedly 
contracts to lower and raise the men when he employs them 
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get the mine, and an express agreement for that purpose 
would not, we apprehend, have a different effect from the im¬ 
plied one. Probably, as in another of the instances suggested, 
if the master were to convert himself into a carrier for hire, by 
conveying his men to and from their place of work, deducting 
the amount for carriage from their wages, he could not avail 
himself of his character of master to exempt him from liability 
for an injury occasioned to one of his servants by the negligence 
of another during the transit. 

A curious instance of servants not being employed in the same 
work—constructively rather than actually—is afforded by the 
Scotch case of O'Byrne v. Burn , (16 Dunk, B., & M. 1025). 
There the plaintiff was a girl employed by the defendant in his 
clay mills. She had been only nine days in the defendant's 
service, and was therefore unaware of the risks from the machi¬ 
nery. The manager of the works, acting under the defendant, 
put her to remove some waste clay while the rollers were in 
motion. This was a duty which the manager himself should 
have performed, and then only after he had caused the move¬ 
ment of the rollers to be suspended. The master was held liable 
for the consequential damage to the girl. Lord Cranworth thus 

distinguishes that decision from the case before him :_“ It may 

be, that if a master employs inexperienced workpeople, and di¬ 
rects them to act under the superintendence and to obey the 
orders of a deputy, whom he puts in his place, they arc not 
within the meaning of the rule in question, employed in a com¬ 
mon work with the superintendent—they are acting in obe¬ 
dience to the express commands of their employer; and if he 
by the carelessness of his deputy, exposes them to improper risks 
it may be that he is liable for the consequences.” The Lord 
Chancellor explains the case in this manner:—“ In O' Byrne v. 
Burn it was hardly possible to apply the principle of the servant 
having undertaken the service with the knowledge of the risks 
incident to it. She was an inexperienced girl employed in a 
hazardous manufactory, placed under the control, and, it may be 
added, the protection of an overseer, who was appointed by the 
defendant, and entrusted with this cjuty; and it might well be 
3 l 2 
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considered, that, by employing such an helpless and ignorant 
child, the master contracted to keep her out of harm's way, in 
assigning to her any work to be performed," 

It is also material to observe that a master is as liable for an 
injury sustained by his servant through a defective system as for 
an injury through defective machinery. Thus in the case of 
Sword v. Cameron , (1 Dunk, B., & M. 493), the mode which had 
been established of blasting a quarry did not enable certain of 
the workmen to protect themselves by getting into a place of 
security. The plaintiff was employed by lessees of a stone quarry 
to work at a crane near the rock, and other workmen were 
employed to blast the rock. The usual interval of time between 
1 he order to fire and the explosion was about two minutes, and 
it was stated to have frequently occurred that stones which had 
exploded from the shock flew over the heads of the retreating 
workmen. It was assigned as the duty of the plaintiff to re¬ 
main at the crane until the signal was given by the word “ fire," 
and then to hasten away. In retreating he was struck, and 
severely injured. The notices and signals given were sanctioned 
by the employer, and he was held responsible for the injury. 

It appears, then, now to be settled that the only instances in 
which a master is liable for an injury to his servant occasioned 
by the negligence of a fellow-servant are— 

First, where the fellow-servant was incompetent to perform 
his duty. 

Secondly, where the servants werenot engaged on common work. 

Thirdly, where the injury happens to a servant known to be 
inexperienced, and ignorant of the risks of the employment in 
which he is engaged. 

The master is also liable for injuries arising from defective 
machinery, or from a defective system established by him, or of 
which he is cognisant. 

SITTINGS IN BANC AFTER MICHAELMAS TERM. 
Simmons v. Taylou.— May 2G and Dec. 8, 1857. — Jurist , Reports. 

Ranker—Crossed cheque —19 and 20 Viet. c. 25. 

A crossing on a cheque, to operate according to the 19 & 20 
Viet. c. 25, as a direction to the Bant er on whom it is drawn to 
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J^pay the same only to or through some banker, must appear on 
the face of the cheque at the time it is presen led for payment. 

Held also, that the crossing is no part of the cheque, so that 
the erasure of it is no forgery of another cheque from that which 
lias been drawn. 

Where a cheque had been crossed at the time it was drawn 
but when presented for payment had no crossing* apparent on it 
(the crossing having been fraudulently effaced by some person 
who had obtained possession of it), and the banker on whom it, 
was drawn paid it across the counter without being guilty of 
negligence—Held, that he was justified in so doing, and was 
not afterwards liable to the drawer for the amount. 

Action against the defendant, as the registered officer of the 
London Joint-stock Bank, for money lent, with a count on an 
account stated. Plea, payment. It appeared at the trial, before 
Cockburn, C. J., at the London' Sittings after Hilary Term 
1S57, that the plaintiff, who was customer of, and kept an 
account with, the London Joint-stock Bank, drew on the 28th 
August, 1850, a cheque for 120/. on that bank, payable to 
George Masters, Esq., or bearer. The cheque was crossed with 
the words “ & Co.,” inserted between two parallel lines and 
was inclosed in a letter addressed to Mr. Masters, Duke street 
Mancliester-square, which w* posted on the ' £ 

cheque wee drew,, Mr Master,, however, never received the 
cheque, it having been feloniously abstracted from the I « 

But the cheque, without any crossing on it, (the crossino- 
bad been on it having been skilfully obliterated by a chemical 
preparation), was presented by a stranger to the bank for pa L 
ment, and was accordingly paid by the bank across the counter 
To recover back the amount so paid this action was brought' 
The jury found that there had been no negligence either on the 
part o the plaintiff in the mode of crossing the cheque or in 
send mg it by the post, or on the part of the bank in paying it 
across the counter. A verdict was thereupon entered foi^the 
defendant, with leave for the plaintiff to move to set it aside 
and enter it for the plaintiff for 120/., if the ComUhoukUe of 
opinion that the payment across the counter of the c heq 
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which had been crossed, was an authorised payment. A rule 
nisi to that effect having been obtained, cause was shewn against 
it in Trinity Term last, by 

Bovill, Q. C., and Archibald, for the defendant.—The question 
in this ease turns on the effect to be given to the recent stat. 
19 and 20 ^ ict. c. 25, which was passed in consequence of the 
decision of the Court of Queen's Bench in Garlon v. Ireland , 
(5 El. & Bl. 765 ; 2 Jur., N. S., 207). That case, in conformity 
with the ease of Bellamy v. Majoribanlcs , (7 Exch. 389), decided 
that the crossing of a cheque with the name of a banker, or the 
words “ & Co./' does not affect its negotiability, and that it is 
a question only for the jury whether the person taking such 
cheque took it bona fide and for value. The object of the cross¬ 
ing was never to make it a material part of the cheque, but 
merely to impose as a caution on the banker that he should 
require it to be presented to him for payment through the 
medium of some banker. In lieu of this, the act has substituted 
a positive direction that a cheque which bears on it such crossing 
must be payable through some banker. Blit the act does not 
apply to a case where a cheque has borne such crossing, but 
bears it no longer at time it is presented for payment. The 
words of the act are, “ Where a draft on any banker," &c. 
“bears aci'oss its face” such addition, the latter is to “have the 
force of a direction to the bankers upon whom such draft is made, 
that the same is to be paid only to or through some banker." 
That must be confined to the time when it is presented for pay¬ 
ment. [ Crossioell , J.—Suppose a cheque be issued without being 
crossed, and it is then crossed by some holder, and afterwards skil¬ 
fully erased by another person, and presented to the bankers for 
payment: if the bankers then pay it across the counter, are they 
liable ?] No. The case so supposed shews that the crossing 
forms no part of the cheque, otherwise the crossing could not 
have been added without altering the cheque. [CoeMurn, C. 
J.—Suppose the statute, instead of providing for a crossing on a 
cheque, had required the effect of such crossing to be written 
in extenso on the cheque, as thus—“Pay to A. B., or bearer, 
provided this cheque be presented for payment by or through 


some banker.” What would then be the consequence ?] No 
doubt that would be difficult to answer if those were the words 
of this statute; but such arc not the words ; nor are they, it is 
submitted, even the effect of the act. The act contemplates such 
addition as a crossing being made by any holder; it does not 
confine that power to the drawer of the cheque, nor does it limit 
its being put to the time only when the cheque is drawn. The 
act gays that such addition is to operate as a direction to the 
bankers. How can it be such direction when there is nothing 
of the kind on the cheque when the cheque is presented to them 
for payment? \_JFilles, J.—Can the holder, if lie pleases, erase 
the words “ & Co.” from the crossing of the cheque?] It i s 
submitted that he can. [7/ illes, J. llien, if a ciossed cheque 
were presented across the counter to the banker for payment, 
and the banker were to object to pay it because it was crossed, I 
see no reason why the holder may not thereupon erase the cross- 
iim* from the cheque, and then require the banker to pay it.] 
Yes; the argument must go to that extent. The question is, at 
what time the addition of the crossing is to be on the cheque. 
The defendant contends that the whole tenor of the act points 
to the time when the cheque is presented to the banker. In 
construing acts of Parliament it is necessary “ to give full effect 
to their language, and to decline to mould that language in order 
to meet an alleged convenience, or an alleged equity, upon 
doubtful evidence of intention.” (Per Coleridge, J., in R ex Vm 
The Poor-law Commissioners , G Ad. & El. 7). 

B//les, Serjt., and G. C. Addison , in support of the rule._The 

preamble of the act shews the object with which it was passed. 
It recites that it would conduce to the ease of commerce, &c. if 
drawers or holders of drafts on bankers were enabled effectually 
to direct the payment of the same to be made only to or through 
some banker. Lord Campbell, C. J., had said, at the trial of 
Carton v. Ireland , that the crossing of the cheque did not affect 
its negotiability. Now, it having been found, for the purpose 
of transmitting money, that a cheque payable to order was much 
less convenient than one which was crossed, if it-could be made 
thereby payable only through a banker, the object of the act, as 
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shewn in the preamble, was to make this effectual; the drawer 
was to be "enabled effectually to direct the payment” to be 
made only through a banker. It follows from this, that a 
crossed cheque cannot be altered afterwards to an uncrossed one 
without its being a forgery as, if it could, there would be an end 
to the ability of the drawer to so effectually direct its payment 
through a banker. Then the act enacts, that in every case 
where such draft " bears across its face an addition” of the name 
of any banker, it is to have the force of such direction. There is 
nothing in the act to confine the crossing to the time of presenting 
the cheque for payment. [Cresswcll, J.—When does it become 
a direction to the banker ?] "\\ hen it is issued with the crossing 
on it. [Or ess welly J—No; it is no direction until presented.] 

It is submitted that a direction may be given before it is receiv¬ 
ed. [ Cocliburn , C. J.—Is it not one continuing transaction, 
inchoate at the time it is given, and complete only when receiv¬ 
ed ?] It may be so ; the effect, however, of putting the crossing 
on the cheque is as if there were in the body of it the words 
that the cheque is to be payable only to or through a banker. It 
may be, as it is said, that that changes the nature of the instru¬ 
ment, but it is no more than may be said in the case of a special 
indorsement put on a bill of exchange by some holder, by which 
its negotiability is limited, and yet such indorsement is consi¬ 
dered part of the instrument itself, so far as to make an alteration 
of it a forgery. But it is not essential for the plaintiffs case 
to contend that the crossing must be a part of the instrument ; 
it is sufficient to say that the statute says that a cheque so 
crossed “ shall be payable only to or through some banker.” 
ICockUrn , C. J.—The difficulty is this : a holder may cross the 
cheque as well as the drawer; suppose, then, after a holder lias 
crossed it, some one else erases the crossing, and the banker 
pays it when presented, can the drawer complain, for lie never 
crossed the cheque ?] It is submitted that he may nevertheless 
sue, for he drew subject to the incident given by this statute, 
viz. that if a holder does cross it, the cheque is to be payable only 
through a hanker. Wails v. Christie (11 Beav. 54*6) shews 
that a banker is a mere debtor of the customer, and that he 
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cannot charge the customer with any payment which lie is not 
authorised by the customer to pay. [They referred also to 
Stewart v. Lee, (Moo. & M. 158); Master v. Miller, (4 T. It. 
820); and Roberts v. Tucker, (16 Q. B. 560).] Car ado. vult. 

Dec. 8.—Cresswell, J., now delivered the following judgment 
of the Court*:—This case depends upon the effect to be given to 
stat. 19 & 20 Yict. c. 25—an act to amend the law relating to 
drafts on bankers. Before the statute was passed, a customer of 
a bank, by drawing a cheque, and writing across it the name of 
another banker, did not limit the authority of the drawee to 
paying the party or firm, whose name was so written across it. 
It did not amount to a direction to the drawee, but had the 


effect of calling for vigilance on his part; and where a banker 
had paid otherwise than to the party so designated, it was held 
that the question was, not whether he had acted contrary to 
orders, but whether he had been guilty of negligent. It form¬ 
ed no part of the instrument itself, and in no way altered its 
effect. (Judgment of Parke, B., in Bellamy v. Majoribanks, 7 
Exch. 408). The statute was passed for the purpose of making 
such matter written across a cheque, whether written by the 
drawer or payee, operate as a direction to the banker to pay in 
that mode, and to render the cheque payable in that mode only. 
The words of the statute aie hereas doubts have arisen as 
to the obligations of bankers with respect to cross-written drafts; 
and whereas it would conduce to the ease of commerce, the 
security of property, and the prevention of crime, if drawers or 
holders of drafts on bankers, payable to bearer or to order on 
demand, were enabled effectually to direct the payment of the 
same only to or through some banker; be it therefore enacted” &c. 
“ as follows :—In every case where a draft on any banker, made 
payable to bearer or to order on demand, bears across its face an 
addition, in written or stamped letters, of the name of any banker, 
or of the words ( and Company/ in full or abbreviated, either of 
such additions shall have the force of a direction to the bankers 
upon whom such draft is made, that the same is to be paid only 
to or through some banker, and the same shall be payable only to 


* Cockburn, C. J., Cresswell, Williams, mid Willes, JJ, 
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or through some banker.” Now, this, \vc apprehend, does not 
apply to the time when the cheque is issued, for the preamble 
contemplates the crossing of a cheque, not by the drawer only, 
but also by the holder, whoever he may be. Nor can it be con¬ 
strued as if the words had been, “ if a cheque, &c. at any time 
bears/'’ for if after it is issued uncrossed, a holder may have the 
benefit of the enactment by crossing it, why should not another 
holder have a right to erase that, and restore it to the condition 
in which it was issued? Considering this, and also the difficulty 
of holding that anything can operate as a direction to the banker 
which is not exhibited to him, we think the statute must mean 
that the cheque is to bear the crossing when presented. If so, 
the cheque in question did not bear it, and the banker was not 
prohibited from paying it otherwise than to or through a banker. 

But it is further to be considered whether the crossing was part 
of the cheque, so that the erasure of it would amount to a 
forgery of another and different cheque from that which the 
plaintiff drew; for if it had that effect, the plaintiff never 
drew the cheque that was paid, and the banker cannot claim 
credit for it. In the first place, it does not appear that 
the Legislature contemplated making the crossing a part of 
the cheque. The statute says that it shall have the force of a 
direction, not that it shall alter the instrument. If it were to 
have that effect, it would be a strange thing to give to the payee, 
or any subsequent holder, power to alter a cheque without 
avoiding it, and would have the effect of creating a new sort of 
instrument hitherto unknown to the law, viz. a cheque payable 
to bearer conditionally—that is, if presented by or through a 
banker. Again : it seems strange to enact that one holder may 
cross a cheque, and a subsequent holder may not erase that 
crossing, and restore it to the condition in which it was issued. 

If he may, then, at all events, the crossing can only be part of 
the cheque as long as it remains upon it. Another reason for 
holding it not to be a part of the cheque, so as to make the 
erasure operate as a forgery of a new cheque, is this, that in 
such case if a cheque once crossed with a banker’s name, after¬ 
wards erased, were presented by or IhrovgJi a banker, and paid, 


(which is all that is required iu the case of a cheque bearing the 
crossing when presented), the banker could not claim credit for 
the payment so made—a result which the Legislature does not 
appear to have contemplated or intended.— Rule discharged .* 

Annexed is an extract Chapter I. from a treatise by James 
Grant, Esq., as to the relation between banker and customers. 
With reference to limitations Clause 4, Section III. Regulation 
II. 1805, would probably protect a customer against limitations, 
if the banker be treated as depository in a fiduciary sense. 

“ But neither of these relations partakes of a fiduciary cha¬ 
racter, nor bears analogy to the relation between principal and 
factor or agent, who is quasi trustee for the principal with 
respect to the particular matter for which he was appointed. 

“ Money paid into a bank ceases altogether to be the money 
of the person paying it in; it is the money of the banker, who 
is bound to return an equivalent, by paying a similar sum to that 
deposited with him when he is asked for it. To all intents it is 
the money of the banker, to do as he pleases with • though it is 
true that in a popular sense it is spoken of as ‘my money at my 
banker’s/ ‘ my balance at my banker’s/ and though no one can 
doubt that in ordinary language ‘ready money ’ includes the 
speaker’s balance at his banker s. Accordingly many decisions 
have been made construing phrases occurring in wills, of this 
description, to carry sums standing in a banker’s book’s to the 
credit of the testator. 

“ This, lookiug at all the terms of a will, has been held to be 
the extent of a bequest of ‘ all my ready money.’ So, money 
at a banker’s placed to the trade account of a trader has been 
construed to pass in his will under ‘ all my stock-in-trade.’ Or 
the balance in a testator’s favour at his banker’s may be included 
under the expression ‘ all my debts/ and pass accordingly. Or 

* After the judgment had been delivered as ubove, Cockburn, C. J., said that 
lie had had considerable doubt whether the legal effect of the crossing had not 
been altered by the statute so as to make the crossing part of the cheque, but 
that, however, he now concurred with the rest of the Court in thinking that the 
crossing was merely an addition to, and not an integral part of, the cheque ; and 
that therefore an alteration in it would not amount to a forgery. 
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the balance at a banker’s may pass as ' money in hand/ So, the 
balances at a testator’s banker’s upon a current account, and 
also upon a deposit account, where deposit notes or vouchers were 
given by the bank as a security for the money, the balance 
carrying interest, and considered as money at the disposal of the 
depositor, and as readily accessible by him as money in an ordi¬ 
nary account current, were both held to pass under all my 
monies.’ 

“ But still the legal relation of banker and customer, in their 
ordinary dealings in money, is purely and simply that of debtor 
and creditor respectively. Money paid in to a banker s is merely 
a, common-law debt, and cannot be got out again by means of a 
bill in equity, there being nothing of a fiduciary character in the 
connexion between the parties. 

“ And it seems that the Statute of Limitations runs against 
this debt, as against any other simple contract debt ; and con¬ 
sequently bankers with whom money has been deposited might 
insist, if there had never been any payment into the account 
subsequently to the first deposit, and no settlement with the 
customer, that they had never promised to pay the balance within 
six years, &c., and that might be a good defence at law. 

“If bankers were trustees of money of their customers in 
th'eir hands, this must follow—that notice to them of the drawer 
having assigned to the payee of a cheque an interest in so much 
of the drawer’s money would of itself bind the bankers to pay to 
the payee or bearer, and give the payee or bearer, on non-pay¬ 
ment, a right of suit in equity or of action at law against the 
bankers. But the law is not so; for it has been expressly decid¬ 
ed that money deposited with bankers to be paid to a third 
person is not money had and received to the use of that 
person until the bankers have bound themselves to pay it 
over. The debt until then remains between them and the 
customer; so that in case of non-payment to his order the custom¬ 
er is the proper party to sue, and, as will be seen, may recover 
substantial damages for the injury, always assuming that his 
account at the time shews a sufficient balance in his favour. 
Ilie customer has also the right of ordering the banker to carry 
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his balance, or any part of it, to any other account kept with 
the banker by any other person; and this may be effectually done 
either by a cheque or order in writing, or orally, though a formal 
mode is usually adopted. It is of the nature and essence of the 
transactions between banker and customer that the latter, hav¬ 
ing a balance in his favour, shall be able to command payment 
at sight.” 

In illustration generally of the arguments and principles as 
to “ Respondeat superior” the case of Degg administratrix is 


given in extenso. 

The case Chambers and others may be referred to, in parallel 
cases, when a client in court at the time of compromise, makes 
no objection to it, but subsequently endeavours to set it aside 
for want of authorization. 

COURT OP COMMOM PLEAS. 


SITTINGS IN BANC AFTER TRINITY TERM. 

Chambers and Others v. Andrew Mason .—May 1th and July 

5th.—Jurist Reports. Council and client—Authority of counsel 

—Settlement of action . 

Where there, had been a conference between a party to an 
action and his counsel and attorney, as to the terms of compro¬ 
mising such action, and there was evidence that the client had 
authorised his counsel to do the best for him he could, and 
the counsel afterwards settled such action in court whilst the 
client was actually present, the Court refused to set aside 
the order of Nisi Prius made according to the terms of 
such settlement, notwithstanding the client made an affidavit 
that the action was settled without his authority, and that, 
although present in court, he did not understand what was 
going on. 

The following cases were cited :—Sic infen v. Sivinfen , (1 C. B., 
N. S., lit); 3 Jur., N. S., 85; also same case, before the Master 
of the Rolls, 3 Jur., N. S., 1109); Thomas v. Tlewes, (2 C., 
M., R. 519) ; Filmer v. Delb&r, (3 Taunt. 486); Riddell v. Dowse y 
(6 B. & Cr. 255) ; and Boding ton v. Harris , (1 Bing. 187). 

Cur . ado. vult , 

Willes, J., now (July 5) delivered the judgment of the 
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Court.*—Tliis was ail application to set aside an order of Nisi 
Prius, and all proceedings thereon, upon the ground that the 
cause was compromised without the consent or authority of the 
defendant. Looking at the affidavits on both sides, there is no 
doubt that the arrangement upon which the order of Nisi Prius 
was drawn up, was entered into between the counsel and attornies 
while the defendant was actually present in court, and expressed 
no dissent therefrom. It is true that he and his brother have 
sworn, that, although present, they did not understand* what was 
going on, and when a juror was withdrawn, according to the 
terms of the arrangement, thought the cause was only post¬ 
poned. But we think it would be extremely dangerous for the 
Court to act upon such statements, the truth of which it would 
be almost impossible to ascertain. There had been a conference 
between the defendant and his counsel and attorney just before, 
outside the court, as to the terms of compromise which had been 
proposed by the plaintiff and rejected by the defendant. Ihe 
last words, however, uttered by the counsel, on leaving his client 
to return into court, as sworn by the attorney, were, that u he 
would do his best for him,” to which no dissent was expressed. 
AVe have no doubt that the learned counsel did the best he could 
in the arrangement which was made, and which we are not 
justified, on these affidavits, in disturbing. As no blame what¬ 
ever attaches to the plaintiffs, or their attorney or counsel, the 
rule must be discharged, with costs . —Rule discharged. 

With reference to the maxim “ respondeat superior” and the 
illustration of common work, the reader may consult the deci¬ 
sion, J ur ist, August 28th, 1858, in the case of the Barton Hill' 
Comp. Appts. 

A few extracts from the Lord Chancellor’s judgment are taken 
from the report of that Appeal, in order to show, what the Law 
in these cases is. 


* Williams Crowder, AVilles, aucl Byles, JJ. 
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HOUSE OF LORDS. 


\_Before the Lord Chancellor {Lord Chan worth) 
and other Lords.\ 

Tiie Barton's Hill Coal Company, Apps., Reid and others, 
Resps .—June 12th , 13 th, and 1G///, 1856, and June Wh , 1858. 

Master and servant — Master's liability—Injury to servant by 
fellow-servant in “ common work.” 

Where workmen are engaged in a “ common work," and an 
injury happens to one of them through the negligence of another 
engaged in the same work, the master is not responsible, unless 
the servant causing the injury was incompetent to discharge 
his duty. 

Illustration of what is “ common work." 

The cases on this subject in England and Scotland re¬ 
viewed. 

When a workman contracts to do work, he is presumed to 
know the risks incident to the employment, and must be supposed 
to have contracted with reference to such risks. W. R., a miner 
in the employ of a mining company, was killed, while ascending 
the shaft of a mine; through the negligence of J. S., (also 
employed by the company), whose duty it was to attend to 
certain machinery by which the miners were let down into and 
drawn up from the mine:—Held, (reversing the decision of the 
Court below), that W. R. and J. S. were engaged in one com¬ 
mon employment, and that the master was not therefore liable 
to damages. 

Priestley v. Fowler (3 M. Sf TV. 1) approved. 

Cases illustrated where master held liable for negligence of 
servant. 

This was an appeal from the First Division of the Court of 
Session in Scotland. The facts of the case were these:—Wil¬ 
liam Reid, the husband of the respondent Elizabeth Clark or 
Reid, and the father of her children, the other respondents, was 
employed by the appellants, who were the proprietors or lessees 
of a coal pit or pits at Dykcliead, near Baillieston, in the county 
of Lanark, to work as a miner or collier in their service. In 


carrying on the mining operations in the pit, the practice of 
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the appellants was to have their workmen taken up and down 
the shaft of the pit by means of a stationary steam-engine 
situated near the mouth of the mine. This engine was attended 
to and managed by an engineman in the employ ol the appel¬ 
lants, of the name of James Shearer. On the 17th September, 
1853, Shearer when raising William ltcid along with ano¬ 
ther workman of the name of McGuire, up the shaft by means 
of the engine, after setting the engine in motion, neglected to 
stop it when the cage, in which Reid and M’Guire were, arriv¬ 
ed at the pit head or platform ; the consequence was, that the 
cage was dashed against the scaffold or apparatus at the pit 
head, whereby the cage was overturned, and Reid and M'Guirc 
were violently thrown to the ground from a height of sixty feet, 
and killed. In November, 1853, Mrs. Reid and her children 
commenced an action for damages in the Court of Session against 
the company, as the employers of Shearer, by whose neglect it 
was stated, the accident had occurred, they alleging that the 
company was liable for the negligence of its servant. The fol¬ 
lowing issues were settled by interlocutor of the Lord Ordinary, 
and ordered to be tried by a jury, viz. whether the defenders 
(the appellants) were, in the month of September, 1853, in the 
occupation, as proprietors or lessees, of the coal pit at or near 
Baillieston, called “The Dykeliead or Bargeddie Pit;” and 
whether on or about the 17th September, 1853, the said deceas¬ 
ed William Reid, while in the employment of the defenders 
(the appellants) in the said pit, received severe and mortal 
injuries through the fault of the defenders in the management 
of the machinery for lowering and raising the miners or colliers 
at the said pit, or part thereof, in consequence of which he im¬ 
mediately or soon afterwards died, to the loss, injury, and damage 
of the pursuers, (the respondents). It was arranged that the 
amount of damages, in the event of the verdict being in favour 
of the respondents, should be, Mrs. Reid 100£, and her children 
200(. among them. On the trial, before the Lord President, it 
was proved that the accident had happened through the care¬ 
lessness of the engineman Shearer. It was endeavoured to be 
shewn, in behalf of the respondents, that Shearer was unfit to 
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discharge his duty; but in this, the respondents failed, he being 
represented by the witnesses as a steady, sober man, and a skilled 
workman, who had been employed in the appellants’ service for 
many years. The Lord President having directed the jury, 
“ that if they were satisfied, on the evidence, that the injury was 
caused by the culpable negligence and fault on the part of Shear¬ 
er in the management of the machinery, the defenders were, in 
law, answerable,” the respondent’s counsel excepted to that 
direction, and asked his Lordship to direct the jury, in point of 
law, that if they “ were satisfied, on the evidence, that the de¬ 
fenders used due and reasonable diligence and care in the selec¬ 


tion and appointment of Shearer as engineman, and that Shear¬ 
er was fully qualified to perform the duties of engineman, and 
furnished with proper machinery and all necessary means for the 
performance of these duties, then the defenders were not, in 
law, answerable for the personal fault or negligence of Shearer 
in the management of the machinery on the occasion men¬ 
tioned.” The Lord President declined to give this direction, 
and a bill of exceptions was tendered, which having been after¬ 
wards argued, and disallowed by the Court of Session, judg¬ 
ment was entered up for the respondents. The company now 
appealed from the decision of the Court of Session. 



Loud Chancellor. —My Lords, this is a case of extreme 
importance and some nicety, and before I submit any motion to 
your Lordships I should wish to have further time to consider 
the question. With reference to the law of England, I think 
it has been as completely settled as it can be settled, without 
having been carried to a court of error, that in respect of inju¬ 
ries occasioned to one of several workmen engaged in a com¬ 
mon work, (and I know of no distinotion whether the work 
be dangerous or not dangerous), the master is not responsi¬ 
ble if he has taken proper precautions to have proper machi¬ 
nery and proper servants employed. I take that to be clearly 
settled as being the law of England. The principle of the law 
of England I take to have been enunciated in the case of Hutch¬ 
inson v. The York, Newcastle, and Berwick Railway Company , and 
to have gone upon this principle—so far as persons external to 
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the master and his servants are concerned, the master is to be 
considered as responsible for every one of those servants, and the 
person who receives an injury is not bound to inquire whether 
that injury has resulted from one sort of miscarriage or another 
—the master is the person to whom, on general principles, he 
is entitled to look; so far as he is concerned, he is externally 
the whole, and the whole is considered as one body united in the 
master. But the case is different in a question arising entirely 
within the circle embracing master and servants. The law of 
England considers that there is not the same reason ; indeed, 
that there are reasons operating in a contrary direction ; every 
person knows exactly who does occasion the injury, and under¬ 
takes the service knowing that he is liable to injury, as well 
from accidents that cannot be guarded against as from neglect 
or mismanagement on the part of those who are engaged with 
him in the common service. The Court of Exchequer, which is 
the court in which those cases have chiefly arisen, after consi¬ 
dering the question a good deal, came to the conclusion that 
the principle which makes the master liable to complaints made 
ab extra does not make him liable to complaints arising 
intra the whole body of himself and his workmen. I take that 
to be established, unless, upon further consideration in this 
House, the House should come to the opinion that that has 
been wrongly laid down. It appears that Lord Campbell acted 
upon that principle in a case tried before him at Nisi Prius; it 
has also been several times canvassed in the Court of Exche¬ 
quer ; and I learn from the authority quoted that the Court of 
Massachusetts has adopted the same view of the case, as being 
founded upon correct principles. 

My Lords, in this case, which was heard now, I regret to say, 
two years ago, I formed a strong opinion at the hearing of the case, 
but at the close of the argument I intimated that I would not 
finally dispose of it till I had an opportunity of looking more 
accurately, and with more attention, into the Scotcli cases. I 
was prepared to move the judgment of the House in the session 
of 1857; but inasmuch as it was then intimated to me that, as 
there was another case where another party had the same inter- 
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est, the judgment in this ease should be postponed until the 
other had been heard, I thought it might be expedient that that 
course should he taken. This was an appeal against four interlo¬ 
cutors ol the Court of Session made in an action raised by the 
respondents against the appellants, whereby they sought to 
recover from them compensation in damages for the loss they 
had sustained by the death of William Reid, the husband of the 
respondent Elizabeth Clark or Reid, and the father of the other 
respondents.' The facts stated by the respondents Elizabeth 
Clark or Reid, and her children, as the grounds of their claim, 
were as followsThat in and previous to the month of Septem¬ 
ber, 1853. the appellants were the owners of, and engaged iu 
working, a coal pit, called “The Dykehead Pit,” and that Wil¬ 
liam Reid was a miner in their service ; that, according to the 
usual course of working the coals in this pit, the miners were let 
down into and drawn up from the pit in a cage, which was work¬ 
ed by a long rope running over a pulley worked by machinery, 
at a considerable height above the mouth of the pit, and worked' 
by a stationary steam-engine fixed at a few yards’ distance from 
the pit; that on the 17th September, 1853, James Shearer was 
the engineman employed by the appellants to attend to this 
engine, and to the drawing up and letting down of the ea<, e so 
that the workmen might be moved up and down safely; 'but 
that he disregarded lus duty when the cage was coming up with 
the two workmen in it, 0 f whom Reid was one; negligently 
omitted to take the proper means for stopping it at a few feet 
above the mouth of the pit, where there was a platform on which 
the men ought to have got; and allowed it to be carried with 
gieat tom to the top ot the machinery, inconsequence of which 
it was upset, and the men were thrown out aud killed on the 
spot. On these iacts, the respondents, being the widow and 
childien ot Reid, claimed from the appellants, as the employers 
ot Shcarei, by whose neglect the misfortune had occurred, com¬ 
pensation in damages, on the ground that the employers are 
chargeable w ith the consequences resulting from the neglect of 
the servant whom they employed. The appellants, (the defend¬ 
ers below), by their pleas in law, insisted, first, that no relevant 
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ground of action was stated, and, secondly, that the facts alleg¬ 
ed were not true. 

The question for decision is, whether, if in the working of a 
mine one of the servants employed is killed or injured by the 
negligence of another servant employed in some common work, 
that other servant having been a competent workman, and pro¬ 
perly employed to discharge the duties intrusted to him, the 
common employers of both are responsible to the servant who 
is injured, or to his representatives, for the loss occasioned by the 
negligence of the other. Where an injury is occasioned to any 
one by the negligence of another, if the person injured seeks to 
charge with its consequences any other than him who actually 
caused the damage, it lies on the person injured to shew that 
the circumstances were such as to make some other person 
responsible. In general it is sufficient lor this purpose to shew 
that the person whose neglect caused the injury was at the time 
when it was occasioned acting, not on his own account, but in 
the course of his employment as a servant in the business of a 
master, and that the damage resulted from the servant so 
employed not having conducted his master’s business with due 
care. In such a case the maxim “ respondeat superior” prevails, 
and the master is responsible. Thus, if a servant, in driving his 
master’s carriage along the highway, carelessly runs over a 
bystander, or if a gamekeeper employed to kill game, carelessly 
fires at a hare, so as to shoot a person passing on the ground^ 
or if a workman employed by a builder in building a house 
negligently throws a stone or brick from a scaffold, and so hurts 
a passer-bv, in all these cases (and instances might be multiplied 
indefinitively) the person injured has a right to treat the wrongful 
or careless act as the act of the master. Qui faeit per alium, facit 
per se. If the master himself had driven his carriage improperly^ 
or fired carelessly, or negligently thrown a stone or brick, he 
would have been directly responsible; and the law does not permit 
him to escape liability because the act complained of was not 
committed with his own hand ; he is considered, and reasonably 
considered, as bound to guarantee third persons against all hurt 
arisiutf from the carelessness of himself or of those acting under 
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his orders. Third persons cannot, or at all events may not, knew 
whether the particular injury complained of was the act of the 
master or the act of his servant. A person sustaining injury by any 
of the inodes I have suggested has a right to say, “ I was no party 
to your carriage being driven along the road, to your shooting 
near the public highway, or to your being engaged to build a 
house; if you choose to do, or cause to be done, any of these acts, 
it is to you, and not to your servants, I must look for redress, 
il mischief Happens to me as their consequence.” A large 
portion of the ordinary acts of life are attended with some risks 
to third parties, and no one has a right to involve others in risks 
without their own consent. This consideration is alone sufficient 
to justify the wisdom of the rule which makes the person by 
whom or by whose orders these risks are incurred responsible to 
third persons for any ill consequences resulting from want of any 
due skill or caution. 

But do the same principles apply to the case of a workman 
injured by the want of care of a fellow-workman, engaged to¬ 
gether in the same work ? I think not. When the workman 
contracts to do work of any particular sort, he knows, or ought 
to know, to what risks he is exposing himself; he knows, if such 
be the nature of the risk, that want of care on the part of a 
fellow-workman may be injurious or fatal to him, and that against 
such want of care his employer cannot by any possibility protect 
him. If such want of care should occur, and evil is the result 
he cannot sa} that he does not know whether the master or the 
servant was to blame; he knows that the blame was wholly that of 
the servant; he cannot say that the master need not have en¬ 
gaged in the work at all, !or he was party to its being under¬ 
taken. Principle, therefore, seems to me opposed to the 
doctrine that responsibility of a master for ill consequences of his 
servant's carelessness is applicable to a demand made by a 
fellow-workman in respect of evil resulting from the carelessness 
of a fellow-workman when en^a^ed in a common work. 

o o 

On tins review of the cases, therefore, it appears to me that 
there is no clear settled coarse of decision in Scotland, imposing 
on this House the necessity of holding the law of that country 
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to be different from that of England; and I think that general 
principle is altogether in favour of the rule established here* 
When several workmen engage to serve a master in a common 
work, they know, or ought to know, the risks to which they are 
exposing themselves, including the risks of carelessness, against 
which their employer cannot secure them, and they must be 
supposed to contract with reference to such risks. I do not at 
all question what was said by the Lord President, that the real 
question in general is, what is common work? But in the pre¬ 
sent case there appears to me to be no doubt that Shearer and 
the miners were engaged in a common work. It is not necessary 
for this purpose that the workman causing and the workman 

sustaining the injury should be both engaged in performing the 
same or similar acts. The driver and the guard of a stage-coach, 
the steersman and the rowers of a boat, the workman who draws 
the red-hot iron from the forge, and those who afterwards 
hammer it into shape, the engineman who conducts a train, and 
the man who regulates the switches or the signals, are all encmo*. 
ed in one common work. And so in this case, the man who lets 
the miners down into the mine in order that they may work the 
coal, and afterwards brings them up, together with the coal which 
they have dug, is certainly engaged in a common work with the 
miners themselves. They are all contributing directly to the 
common object of theft common employer in bringing the coal 
to the surface. I am, therefore, of opinion that the exception 
to the ruling of the Lord President at the trial ought to have 
been allowed, and consequently that the judgment appealed 
against ought to be reversed. I think that it ought to be 
reversed on the ground that no relevant case is stated on the 
part of the plaintiffs. 

Before I dismiss the case I am anxious to refer to a very able 
and elaborate judgment of Chief Justice Shaw on this subject, 
in a case which was decided in the year 1842 in the Superior 
Court of Massachusetts. I allude to the case of Farwell v. 
The Boston and Worcester Railway Company, (4 Metcalfe, 449). 
The plaintiff in that action was an engineer in the service of the 
defendants, and was engaged in running a passenger train on 
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their line. In consequence of the neglect of one Whitcombe, 
another servant of the defendants, one of the switches had been 
improperly left across the line, and the consequence was, that 
the engine was carried off the line, and the plantiff was severely 
injured. It was admitted that Whitcombe was a careful and 
trustworthy man, who had long been intrusted with the care of 
the switches. On these facts the Court held that the defendants 
were not responsible to the plantiff. The Chief Justice, in a 
very able judgment, discussed the whole subject, lie held that 
the plaintiff and Whitcombe must be considered as servants 
engaged in one common work under the defendants, and that 
every servant engaging in a service attended with danger must 
be supposed to take upon himself the risk of all perils incident 
to the service he is undertaking, including those arising from 
the carelessness of fellow-servants employed in the same work. 
The whole judgment is well worth an attentive consideration. 
It is sufficient for me to say that it recognises, and in the fullest 
manner adopts, the English doctrine, resting, as it does, on 
principles of universal application. I therefore move your 
Lordships that all the interlocutors appealed against be reversed. 
COURT OP EXCHEQUER. 

SITTINGS IN Banc AFTER HILARY TERM. 

Degg, Administratrix, v. The Midland Railway Company.— 
February 21**, 1857. 

9 <$• 10 Fid. c. 93 Accidental death—Master and servant—Re. 
spondeat superior—Pleading—Not guilty . 

A person w ho came voluntarily to assist the servants of a 
railway company, doing some work on the railway, was acci¬ 
dentally killed by the negligence of some other servants of the 
company. The railway company not having authorised the 
negligence, and the servants being persons of ordinary skill and 
care for the work—Held, 

First, that no action lay against the company by the personal 
representative ot the deceased under the 9 & 10 Yiet. c. 93; 


and, 


Secondly, that the above facts constituted a defence under 
the plea of not guilty. 
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The judgment of the Court was now delivered by 

Bramwell, B.—In this case there were two questions for our 
determination—the first, whether the plea demurred to was good; 
the second, whether the verdict found for the plaintiff on the 
general issue should stand, or be entered for the defendants. "W e 
reserved our judgment, not from any doubt on the merits of the 
dispute between the parties, but from a difficulty as to the point 
of pleading raised by the second question. 

The facts stated by the declaration and the plea demurred to 
may be thus summed up :—The defendants were possessed of a 
railway and carriages and engines; their servants were at work 
on the railway, in their service, with those, carriages and engines; 
the deceased voluntarily assisted some of them in their work; 
others of the defendants’ servants were negligent about their 
work, and by reason thereof the deceased was killed ; the defend¬ 
ants’ servants were persons competent to do the work; the 
defendants did not authorise the negligence. 

We are of opinion that under these circumstances the action 
is not maintainable. The cases shew that if the deceased had 
been a servant of the defendants, and injured under such cir¬ 
cumstances as occurred here, no action would be maintainable; 
and it might be enough for us to say that those cases govern 
this, for it seems impossible to suppose that the deceased, by 
volunteering his services, can have any greater rights, or impose 
any greater duty on the defendants, than would have existed 
had he been a hired servant. But we were pressed by an expres¬ 
sion, to be found in those cases, to the effect, that a servant 
undertakes, as between him and the master, to run all ordinary 
risks of the service, including the negligence of “ a fellow-ser¬ 
vant (Wigget v. Fow, 11 Exch. 8d2 :) and it was said there 
was no such undertaking here. But in truth there is as much 
in the one case as in the other; the consideration may not be as 
obvious, but it is as competent fora man to agree, and as reason¬ 
able to hold that he does agree, that il allowed to assist in the 
work, though not paid, he will take care of himself, from the 
negligence of his follow-'workmen, as it would be if be were 
paid for his services. 


But we were also told that there was and could be no agree¬ 
ment ; that Degg was a wrong-doer, and therefore the action 
was maintainable. It certainly would be strange that the case 
should be better if he were a wrong-doer than if he had not been. 
We are of opinion that this argument cannot be supported. 
We desire not to be understood as laying down any general 
proposition, that a wrong-doer never can maintain an action. If 
a man commits a trespass to land, the occupier is not justified in 
shooting him ; and probably, if the occupier were r sporting or 
firing at a mark on his land, and saw a trespasser, and fire 
carelessly and hurt him, an action would lie. Nor do we desire 
to give any opinion on the cases cited of Bird v. Moolbrook (L 
Bing. G2S) and Lynch v. Ntirdin, (l Q. 13. 29) ; but it is obvious 
and a truism to say that a wrongdoer cannot, any more than 
one who is not a wrongdoer, maintain an action, unless he has 
a right to complain of the act causing the injury, and complain 
thereof against the person he has made defendant in the action. 
Now, it may be, that had the mischief here resulted from the 
personal act of the master, he, knowing that the deceased was 
there, the master would have been liable; and that, as the de¬ 
fendant's servants knew the deceased was on the railway, and 
because they knew that, were guilty of a wrong to him, they are 
liable to an action hut, on what reason or principle should the 
defendants be ? It a servant is driving his master in a carria ge, 
and a person gets up behind, and the servant, knowing it, drives 
carelessly and injures that person, the servant may be liable, but 
why the master ? The law, for reasons of supposed convenience 
more than on principle, makes a master liable in certain cases 
for the acts of his servants—not only in cases in the nature of* 
contract, which depend on different consideration-;, but in cases 
independent of contract, such as negligent driving in the public 
streets, when damage is thereby done. This is a responsibility 
the law has put on them; there is a duty on them to take care 
that their servants do no damage toothers by negligence in their 
work for their master, or to compensate the sufferer where such 
damage is done. The public interest may recpiire this for the 
public benefit; hut why should a wrongdoer have power to create 
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such a responsibility and such a duty? No reason can be assigned. 
Some acts are absolutely and intrinsically wrong, where they 
directly and necessarily do an injury, as a blow; others only so 
from their probable consequences. There is no absolute or intrin¬ 
sic negligence; it is always relative to some circumstances of 
time, place, or person. It is not negligent or wrong for a man 
to fire at a mark in his own grounds at a distance from others, or 
to ride very rapidly in his own park; but it is wrong so to fire 
near to, and so to ride on, the public highway; and though the 
quality of the act is not altered, it is wrong in whoever does it, 
and so far it is as though it were intrinsically wrong. So the act 
of firing or riding fast in an inclosure becomes wrong, if the 
person doing it, sees there is some one near, whom it may damage. 
But the act is wrong in him only for the personal reason that 
he knows of its danger; it would not be wrong in any one else 
who did not know that. Now, for a wilful act intrinsically wrong 
by a servant, the master is not liable. By a parity of reason he 
ought not to be where the act, not wrong in itself, is only so for 
reasons personal to the servant, and his wilful disregard of them. 
The master's liability ought to be limited to that which he may 
anticipate and guard against, namely, the middle class of cases 
we have put. However this may be, it seems to us there can be 
no action except in respect of a duty infringed, and that no man 
by his wrongful act can impose a duty; and as a direction by 
the master to drive furiously, or in the way called carelessly, in 
his park, would not be wrong in the master, it cannot be made 
so by a trespasser getting there, being hurt; so that quoad the 
master, it is damnum absque injuria; and if not a wrong in the 
master when expressly ordered, it cannot be, it done by the 
servant, against his orders. The defendants might, it they had 
thought fit, have directed their servants to move and propel 
trucks against other trucks without any notice or precaution—in 
short, to do what the plaintiff complains of; and if their servants 
chose to work on those terms, although it might be a wasteful 
way of using their engines and carriages, no one could say it 
was wrongful. Then the deceased cannot make it so by coming 
there himself. Upon these grounds, then, whether he is consi- 
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federal .a wrongdoer or not, wo are of opinion the action cannot 
be maintained, and that the plea is good. 

The same consideration determines the points of pleading in 
the defendants’ favour. “Not guilty” puts in issue the°act 
complained of. Now, the defendants did not, by their servants, 
carelessly, negligently, and improperly move the trucks; nor was 
the deceased injured thereby by the negligence, carelessness, 
and improper conduct of the defendants by their servants, as 
such. 1 acre was no general carelessness or wrong in the act 
complained of—a personal wrong only in the defendants’ servants 
relatively to the deceased being there. There was, therefore, 
no negligence in the defendants by their servants, and they are 
not guilty. The verdict on that plea, therefore, must be for 
them.— Judgment for the defendants on the demurrer, and rule 
. absolute to enter the verdict for them on the first, issue. 

Rights of Agent against Principal .] —A merchant in London 
sold on commission for a merchant in Sweden three cargoes of 
timber not arrived in England, and the Swedish merchant drew 
on the London merchant a bill of exchange for part of the 
produce. The Swedish merchant then consigned two of the 
cargoes to H. & Co., of London, directing them to deliver to the 
London merchant the bills of lading, on the latter makin-- 
acknowledgments (which the Swedish merchant was not entitled 
to require), and on accepting a bill of exchange for the remain¬ 
ing produce of the three cargoes, according to an account made 
out by himself (the Swedish merchant). The London merchant, 
gave a notice to H. & Co. that he claimed the bills of lading 
without performing any part of the conditions, and on a subse¬ 
quent occasion obtained possession of the bills of lading on the 
undei standing that he would perform the conditions, and al¬ 
though he did not give the required acknowledgment, lie accepted 
the hill, which H. & Co. negotiated, and paid over the proceeds 
to the order of the Swedish merchant:—Ilehl, (overrulino- a 
decision ot Kindersley, V. C.) in a suit instituted by the London 
merchant against II. & Co. and the Swedish merchant, that II g 
Co. were bound by notice of the London merchant’s rights who 
was entitled to be reimbursed by If. '& Co. to the ex ten I ,,'f (h° 
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money received on the bill, the monies paid by him for or in 
respect of the three cargoes, so far as these sums were not cover¬ 
ed by the proceeds of the two cargoes received. Dresser v. Iloare, 
2 Jur., N., S., 1151 ; 26 L. J., Clianc., 51—L. J.— Jurist, Digest . 

Rights of Agent against Third Parties.] —By a charterparty 
between the defendant, shipowner, of the first part, and the 
plaintiff, “ on behalf of the Geelong and Melbourne Railway 
Company,” of the second part, it was agreeed that the defendant 
should convey goods to Geelong, in Victoria. The rates of 
freight were stated to be determined upon by the parties to the 
agreement. One-third of the freight was to be paid in London, 
and the residue at Geelong by the company; goods to be taken 
on board at the ship’s expense. The charterparty was signed by 
the plaintifF in his own name, without any reference to the 
company :—Held, that this charterparty contained a contract by 
the defendant to take the goods on board with care, for the 
breach of which the plaintiff might sue in his own name. Coolce v. 
Wilson, 2 Jur , N. S., 1004; 26 L. J., C. P., 15.— Digest , Jurist . 

Agent- s Duties towards Principal .]—An agent is bound to act 
in the best manner he can for his principal, and in matters which 
are left to an agent’s discretion he can only act for the benefit of 
his principal. Tariente v. Lubbock , 20 Beav. 588.— Digest, Jurist . 

A foreign merchant directed his correspondent in England to 
treat any consignment as his son’s (who was in England, and 
superintended the sales and purchases), and to acknowledge him 
owner of the money, so that he might dispose thereof as if it 
was his own money. By the direction of the son, monies in 
the hands of the correspondent, belonging to the father, were 
applied by him in paying a private debt of the sou to the corre¬ 
spondent:—Held, that the transaction was valid.— Id. 

Liability of Servant for Tortious Acts.] —A servant or an agent 
who has received goods from his master or principal, may, on a 
demand made by the true owner, give a qualified refusal to 
deliver them up, without being liable to an action of trover. 
Lee v. Bayes, or Robinson, 18 C. B. 599 ; 2 Jur. N. S. 1093 ; 25 
E. J. C. P., 249.— Digest, Jurist. 

Gf the maxim respondeat superior and the liability erf a mas- 
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ter for the acts of his servants and the limitation of such liability, 
the case of Roberts v. Smith, taken from the Jurist, May 23rd, 
1857, p. 469 as in point, is annexed. 


EXCHEQUER CHAMBER. 

[Appeal from the Court of Exchequer.] 

[Before Cockburn, C. J., Wiohtman, Erle, Crompton, Crowder, 
and Willes, JJk] 

Roberts v. Smith and another.— May 13 th, 1857. 

Master and servant—Liability of master for injury done to the 
servant in the course of his employment Evidence Allegation 
of duty . 

The defendant, a master builder, being engaged to repair a 
house, employed one of his workmen, A., to erect the scaffolding 
for that purpose. A. knew how to build scaffoldings. The 
materials which were supplied to him by the defendant were in 
bad condition. The workman broke several of the putlogs, (the 
pieces of wood between the wall and the upright poles), but was 
ordered by the defendant not to break any more, as they would 
do very well. The scaffolding having been erected by A. of the 
materials which were furnished to him, an accident happened to 
another workman, B., in consequence of the bad condition of 
the putlogs:—Held, in an action by B. to recover compensation 
for the injuries received, that there was evidence to go to the 
jury in support of the plaintiff's case, and that such evidence 
ought to have been left to the jury. 

This case came before the Court by way of appeal from the 
Court of Exchequer. The declaration stated, that before and 
until and at the respective times of the plaintiff entering into 
the service of the defendants, and the committing of the griev¬ 
ances hereinafter mentioned, the defendants carried on the 
business of carpenters and builders; and thereupon the plaintiff, 
being a bricklayer, entered and was received, and until the time 
0 f the said grievances remained and continued in the service 
aiul employ of the defendants, in the way of their said trade 
upon the terms and conditions, amongst others, that the de¬ 
fendants should take and use all due, reasonable, and proper 
moans and precautions in order to prevent accident, damage, or 
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injury, or unreasonable and unnecessary risk or danger from 
happening or occurring to the plaintiff in the performance of his 
duty as such servant of the defendants; and although the plaintiff 
did all things, and all things concurred and happened, which were 
necessary to entitle him to have the said terms and conditions 
performed by the defendants, yet the defendants did not take or 
use such due or reasonable or proper means or precautions as 
aforesaid, but altogether omitted so to do; and by reason thereof, 
and of the default and neglect of duty of the defendants in that 
behalf, the plaintiff was directed and employed by the defendants, 
as such their servant as aforesaid, to perform certain work upon 
the wall of a house, and for that purpose to be and remain at a 
great height from the ground, upon a certain scaffold affixed to 
such house, and which scaffold, for want of the use of such means 
and precautions as aforesaid, and by reason of the negligence and 
default of the defendants in that behalf, then was and remained 
constructed very unsafely and insecurely, and in such a defective, 
rotten, and improper state and condition as to render it danger¬ 
ous to be and remain upon the same for the purposes of doing 
the said work, which the defendants then well knew, but whereof 
the plaintill was wholly ignorant; and in consequence thereof, 
whilst the plaintiff was so engaged as aforesaid, a part of the 
said scaffold broke and gave way, and the plaintiff was precipi¬ 
tated and fell to the ground with great violence. [Then followed 
a description of the injury.] The defendants pleaded—first, 
not guilty; secondly, that the plaintiff was not employed on the 
terms and conditions and in manner in that behalf in the declara¬ 
tion alleged. At the trial, which took place before the Lord 
Chief Baron at Westminster on the 29th November, 1856, the 
following evidence was given on behalf of the plaintiff. The 
plaintiff proved that he was engaged by one White to go into the 
employ of the defendants; that lie was sent to the house, and 
that while he'was upon the scaffold doing his work the scaffold 
broke; he fell to the ground and broke his thigh : that the putlog 
broke. In cross-examination he stated —“ White engaged me. 
My attention was not directed to the state of the putlog; it 
Wi,H under the hoard upon which I was standing. The man 
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who built the scallbld knew well how to do it. The putlog’ 
rested on the windowsill.” John Nellegan was examined, and 
swore—“ I am a labourer. I was employed to get the scaffolding 
out of Mr. Smith’s yard to erect the same. It is usual to exa¬ 
mine the poles, &c. 1 examined the materials; I found them 

in bad condition, light, and worm-eaten. 1 broke several that 
were rotten and worm-eaten. William Smith came afterwards; 
he asked me who broke the putlogs. I told him I did. He then 
told me I had no business to do so, and said, ‘ They will do very 
well, as there was no bricks or mortar going on.’ He said, 
f Don’t break any more.’ I put aside such as I thought 
sound. I was not there when the accident happened. I used 
three putlogs where one would have done. I have been a labourer 
and scaffolder for twenty-live years. A sound putlog ought to 
•bear from 15 cwt. to 1 ton, or twenty men. The putlogs appear¬ 
ed as if they had got the rot.” Other evidence was given to 
the same effect. At the conclusion of the plaintiff’s case, it was 
objected that, there was no evidence to go to the jury; and on 
that ground the Lord Chief Baron directed a nonsuit, with 
liberty to the plaintiff to move for a new trial if there was 
evidence to go to the jury. A rule was afterwards obtained by 
the plaintiff, calling upon the defendants to shew cause why the 
nonsuit entered on the trial, and the judgment signed thereon, 
if any, should not be set aside, and a new trial had, on the 
grounds that there was evidence for the jury in behalf of the 
plaintiff’s case, and that the evidence ought to have been left to 
the jury for them to decide upon it. It was agreed between the 
plaintiff’s and the defendants’ counsel, in order that the plaintiff 
might appeal, that the rule should be discharged by the Court of 
Exchequer; and it was against this ruling by such arrangement 
that this appeal was brought. 

(O' H r &y Lewis with him), for the plaintiff.—There 
was evidence here to shew negligence on the part of the defen¬ 
dants themselves, and the Chief Baron was wrong in not leaving 
that evidence to the jury. The accident was caused by the 
breaking of the putlogs. There was evidence to go to the jury 
upon which the plaintiff would be entitled to a verdict; but if 
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there was any evidence, that would be sufficient. It is not 
intended to dispute the correctness of the decisions in Hutcheson 
v. YorJce (19 L. J., Ex, 296) and Priestley v. Fowler , (3 M. & 
W. 1), for those cases are not conclusive upon the point raised 
in the present case. Paterson v. Wallace (l Macq. 74S) is in 
point. In that case an action was brought upon the ground 
that the deceased had lost liis life by reason of the masters* 
negligence, through their agents having carelessly left a very 
large stone upon the roof of a mine in so dangerous a position 
that it fell upon the workman, when engaged in digging out the 
coal, and killed him upon the spot. Evidence was given to shew 
that the deceased and the other men employed in the mine had 
pointed out to the underground manager of the mine that the 
roof was in a very dangerous position ; that he made some answer 
intimating that there was no danger, but that he afterwards 
sent some persons down to remove the stone. Before this was 
done, however, it fell, and killed the deceased. The Lord Chan¬ 
cellor (Lord Cranworth) said, “Now, in order to recover damages, 
the family must establish two propositions—first of all, they 
must shew that the stone was in a dangerous position, owing to 
the negligence of the masters; and next, that the workman whose 
life was forfeited, lost it by reason of that negligence, and not 
by reason of rashness on his own part.” And again ,—“ It was 
not for the Court below, nor is it for your Lordships, to say what 
would hate been the conclusion at which the jury would have 
arrived, or ought to have arrived, upon the evidence. The 
question for the Court below and for the House is this—was 
there evidence that might by possibility justly have led the jury 
to come to a conclusion in favour of the plaintiffs upon both 
the propositions to which I have adverted t” And again,—“ The 
question is, what ought to have been said by the judge to the 
jury after the evidence had been given t It was his duty to point 
out to them the evidence which bore upon the two propositions, 
namely, whether there had been a want of timeous removal, as 
they call it, upon the part of the masters, and whether they 
were satisfied that Paterson came by his death, not by reason of 
hi M\vn rashness, but by reason of his having so implicitly relied 


upon the assurances which were given him by the underground 
agent.” (Brydon v. Stewart, 2 Macq. 30). In the marginal 
note is—“ A master is bound to take all reasonable precautions 
to secure the safety of his workmen. It is no answer to the 
claim of damages by the surviving relatives of a workman acciden¬ 
tally killed in a mine, which was not in a safe and sufficient state, 
to say that he was at that moment of time in the act of leaving 
the work for a purpose of his own.” Lord Brougham says, “ The 
master is answerable for the state of his tackle, which in the 
present instance was defective, and had occasioned this lament¬ 
able accident.” Upon the authority of these two cases it might 
be successfully contended that the judgment of the Court ought 
to be in favour of the appellant, without the evidence of Nellegan 
but that witness gave evidence which was quite conclusive as to 
negligence on the part of the masters themselves. It is true 
that he used the best materials he could out of the stock of the 
masters, but the masters would not allow him to test any more 
of the putlogs, and were informed of the bad state in which 
they were. 

Knowles, for the defendants.—The ruling of the Lord Chief 
Baron was correct. Where a workman enters in the employ 
of a master, the business being of such a description as that he 
will be aware that the master will not be personally employed in 
the erection of the building, but that his fellow-workman will 
be so, and an injury occurs to him in the course of his employ¬ 
ment, the master is not responsible if he has used due care in 
choosing his workmen. [Cockburn, C. J.—-Not only the work¬ 
men, but the masterials also.] No doubt he must employ 
servants who will look at the materials; and here it appears 
that Nellegan put aside such as appeared to him to be sound. 
The duty of the master does not go so far as is alleged in the 
declaration ; though he employs an unfit person, he is not respon¬ 
sible it he has taken due care in choosing him. In Seymour v. 
Mai docks (16 Q. B. 326) it was alleged that the defendant had 
suffered the floor of his theatre to he insufficiently lighted, and 
a hole to be open without sufficient fence, so that the plaintiff, a 
performer, was injured by falling into the hole; and it was held 
3 p ' 
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iliat the duty, a breach of which was laid, did not arise from the 
particular facts stated in the declaration, nor from the general 
relation of master and servant. [ Wight man, J.—If the allega¬ 
tions had been the same there as in this case there might have 

been a different construction of the matter.! Tarrant v. Webb 

© J 

(18 C. B. 797) was a case in which an action was brought to 
recover damages for an injury sustained by the plaintiff from the 
falling of a scaffolding on which he was working in the employ 
of the defendant, a house decorator. Jervis, C. J., said —“ The 
rule is now well established, that no action lies against the master 
for the consequences to a servant of the mere negligence of his 
fellow. The master may be responsible where he is personally 
guilty of negligence, but certainly not where he does his best to 
get competent persons. lie is not bound to warrant their com¬ 
petency.” Here the defendants have employed competent 
persons to do the work; they did not do it themselves, and 
cannot be held responsible for the result of the’breaking of the 
scaffolding. 

Pee. Curiam.—T here was certainly evidence to go to the jury, 
and there must he judgment for the appellant.— Judgment for the 
appellant for a neiv trial. 

As to liability of Principal or Agent there is no rule of law 
tlsat a person contracting in England as agent of a foreign prin¬ 
cipal resident abroad, is personally liable on the contract. Green 
v. Kopkc, 18 C. B, 519; 2 Jur., N. S., 10-19; 25 L. J., C. P., 297. 
— Digest, Jurist. 

In all cases,whether the principal or agent is liable, is a question 
of intention, to be ascertained from the terms of the con¬ 
tract and the surrounding circumstances.— Id. 

Where a contract in writing for the sale of goods is entered 
into by one who describes himself as agent, and as making the 
contract a as agent and on behalf of his principal, naming him 
the party so making the contract is not personally liable._ Id. 

The following shows the liability of Master for i n j uries to 
Servant.]—A master is bound to take all reasonable preacautions 
to secure the safety of his workmen. Bryd on Stewart 2 
Macq. II. I, Cas. 30 .-Digest, Jurist. 
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It is no answer to a claim of damages by tlie surviving rela¬ 
tives of a workman accidentally killed in amine, “ which was not 
in a safe and sufficient state,” to say that lie was at that moment 
of time in the act of leaving the work for a purpose of his own, 
—Id. 

e 

A master who lets a workman down his mine is bound to brin<* 

o 

him up safely, even though he come up on his own business, and 
not for that of his master.— Id. 

IIow far a master may be liable for injuries done to fellow 
servants will be seen below. The case Caswell v. Worth is also 
referrible to the maxim injuria proxima non remota causa spec- 
tatur. E. V. 

Negligence generally^ —To an action for bodily injury caused 
to the plaintiff through a breach of duty on the part of the 
defendant, it is a good defence, that although the defendant was 
guilty of such breach of duty, the plaintiff wilfully, and con¬ 
trary to the command of the defendant, committed the act 
which was the direct cause of the injury. Caswell v. Worth 
5 El. &BI. 849 ; 2 Jur., N. S., 116; 25 L. J., Q. 13., 121.— 
Digest , Jurist. 

Action by the plaintiff, employed in a factory, against the defen¬ 
dant, the occupier, for not sufficiently fencing a shaft while in 
motion, as required by the 7 & 8 Viet. c. 15, s. 21, whereby the 
plaintiff got entangled with it and was injured. Plea, admitting 
that the shaft was not sufficiently fenced, but alleging that the 
plaintiff* contrary to the express command of the defendant, and 
knowing that it was dangerous to meddle with the shaft, took 
hold of it and set it in motion, whereby, and not by reason of 
the negligence of the defendant, the plaintiff was injured:— 
Held, on demurrer, a good plea. _ Id. 

A pait> who takes reasonable care to guard against accidents 
arising from ordinary causes is not liable for accidents arising 
from extraordinary ones Myth v. Birmingham Waterworks Com¬ 
pany, 2 Jur., N. S., 833; 25 L. J, Excli., 212.— Digest, Jurist. 

Therefore where a company incorporated for supplying a 
street with water constructed their’ apparatus according to the 
best known system, and kept it in proper repair for twenty-five 
3 p 2 


-•476 


•s 



years, at the end of which time a frost of unusual severity acted 
on the apparatus, so as to cause injury to the property of another 
person: Held, that the company was not liable for negligence.— Id. 

Negligence consists in the omitting to do something that a 
reasonable man would do, or the doing something that a reason¬ 
able man would not do ; in either case causing, unintentionally, 
mischief to a third party. (Per Alderson B.)— Id. 

A master is not responsible to one servant for an injury occa¬ 
sioned to him by the negligence of a fellow-servant whilst they 
are acting in one common service ; but this rule does not hold 
where the person doing the injury is not a person of ordinary 
skill and care. Wig get v. Fox, 11 Exch., 832; 2 Jur., N. S., 
955; 25 L. J., Exch., 188.— Digest, Jurist . 

A servant, however, may decline any service in which he 
apprehends injury to himself.— Id. 

Certain persons, having contracted with the Crystal Palace 
Company to build a tower there, employed a sub-contractor to do 
the earthwork, who employed workmen under him. While one 
of these was at his work at the foot of the tower, a workman, 
employed by the contractors to work at the top of it, negligently 
let fall a heavy substance upon him, whereby he was killed :— 
Held, that in the absence of proof that the workman who caused 
the death was not a person of ordinary skill and care, no action 
under the 9 & 10 Viet. c. 93, could be maintained against the con¬ 
tractors by the personal representatives of the person killed.— Id. 

A master is not generally responsible for an injury to a servant 
from the negligence of a fellow-servant, but the rule is subject 
to this qualification, that the master uses reasonable care in the 
selection of the servant. Tarrant v. M ebb, 18 C. B., 797 : 25 L. 
J., C. P„ 261. 

The case Tanner v. Christian reported Jurist, June 9th, 1855, 
will show an instance where the agent incurs personal liability. 

Tanner v . Christian. — Jan. 23 rd, 1855. 

Principal and agent—Written instrument— Personal liability of 

agent . 

Where, in a written agreement, every act to be done for the 
ben‘lit of the plu inti If was expressly to be done by the defendant, 
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and the undertakings of the plaintiff were expressed as to be 
performed to the defendant, and the agreement was signed by the 
defendant simply, and not as for a third person—Held, that the 
defendant was personally bound, although there was a statement 
in the instrument, appended to each undertaking expressed as 
to be performed by him, that he was acting “ on the part of one 

E. N ” _ 


Lord Campbell, C. J.—The question is, whether the defen¬ 
dant is personally liable; and looking to the agreement, I think 
he clearly is. It seems to me clear that the contracting parties 
are the plaintiff and the defendant. The defendant agrees in 
terms to let, and the rent is in terms made payable to him. The 
counterpart of the lease is to be executed to him. The defen¬ 
dant is throughout a person who is to act; and then he signs, 
not for or on behalf of Norris, but in his own name. It is true 
that there is a statement that the things which the defendant is 
to do are to be done for and on behalf of Norris; but the infer¬ 
ence is, that the legal estate in the premises was in the defendant, 
and that he was trustee for Norris. There is no other fact which 
need be stated in order to make the liability complete; other¬ 
wise, no doubt, the plaintiff would have been under the obligation 
of averring the existence of such fact. Appleton v. BinJcs (5 East, 
1*8) and Norton v. Herron (1 Car. & P. 613) are authorities to 
shew that the defendant’s undertaking in this case is personal. 
Lewis v. Nicholson (16 Jur. 1041) does not conflict. There the 
defendants, by the terms of the agreement, were not themselves 
to do the acts which it was contracted should be done. It seems 
to me that both counts are sufficient. 

WIGHTMAN, J.—According to the cases, a person acknowledged 
to be an agent only may so contract as to bind himself personally. 
The question is, whether the defendant has so contracted. It 
seems to me that he has, because by the terms of the contract 
it is he who is to do every act which is to be done for the 
plaintiff’s benefit. The case is governed by Norton v. Herron , (1 
Car. & P. 643). 

Crompton, J.—l n a j] cases 0 f this kind we must collect from 
the terms of the written instrument what was the intention of the 
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parties. In this case the defendant signs, not as for Norris, 
hut as on his account; and every act which is to be done as for 
the plaintiffs benefit is expressly to be done, not by Norris, but 
by the defendant. It is a strong fact that the rent is reserved 
payable to the defendant, and not to Norris. That, coupled 
with the declaration that the defendant was acting for and on 
behalf of Norris, looks very much as if the defendant were trustee 
for Norris. At all events it is the defendant who by the terms 
of the contract is to perform the undertakings which are for the 
benefit of the plaintiff. Then the plaintiff has a right to enforce 
his claim by action against the defendant .—Judgment for the 
plaintiff. 

Where an agent signs a contract as for himself, and through¬ 
out enters into engagments and covenants, as for himself person¬ 
ally liability will attach for breach of contract. The annexed 
judgment taken from the Jurist, pp. 104 5. 109 G. 185G, Nov. 22, 
states the mode of avoiding all inconvenience, and in a similar 
case, may be usefully referred to. 

Cresswell, J.—I think the plaintiff is entitled to our judg¬ 
ment. We have been told by Mr. Brown that should we decide 
for the plaintiff, it will be exceedingly difficult to make contracts 
which shall not lead to the inconvenient result of binding agents 
who did not mean to be bound. But there is a very simple mode 
of avoiding all inconvenience. It will only be necessary for the 
agent to sign the name of the real contracting party, or to si<m 
per procuration of his principal. It appears to me that prima 
facie a party who signs his own name to an agreement must be 
taken as the contracting party, unless there is something very 
strong in the contract to release him. Here it is said that the 
contract is made between the defendants and the plaintiff on 
behalf of the Geelong and Melbourne Railway Company. From 
the contract it would seem that the railway company is existing 
somewhere abroad, as the goods are to be taken and delivered in 
the colony of Victoria. We can take notice of that fact. Whe¬ 
ther the company exists here or not we do not know* Then 
the plaintiff signs in his own name. Then it is stated that the 
rates of freight are determined “ by the said parties.” Who are 
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the parties to the contract? Why, of course, the plaintiff and 
the defendants. Then the agreement goes on to specify that 
one-third of the freight is to be paid in London; so that the 
plaintiff not merely makes the contract, but part of its perfor¬ 
mance is imposed upon him. If, on the bills of lading being 
presented to him, he had refused to pay his proportion of the 
freight, and an action had been brought against him on this 
charterparty, he would have had little chance of defending 
himself against it. The contract goes on to say that the goods arc? 
to be taken on board at Liverpool at the ship's expense. What¬ 
ever acts are included under the words "to be taken on board/' 
the defendants must be understood as engaging to do. Then 
the declaration goes on to aver that the goods were in the care and 
custody of the defendants for the purpose of being taken on board, 
and that they were taken on board, but in such a negligent way 
that the goods were injured. I think this declaration shews a 
duty to take the goods on board safely, imposed upon the defen¬ 
dants by the contract. They have failed in this duty, and are 
answerable for their default. 

Crowder, J.—I also think that the plaintiff should have our 
judgment in his favour. The first argument is, that the plaintiff 
is not a party to the contract. But I look at the contract, and 
I find it signed by him in his own name. I always understood 
the law to be, r that where a man signs an agreement, he is taken 
to be the contracting party, unless there is some very strong 
evidence to the contrary. Here nothing is shewn to the con- 
trary. My Brother Cress well has referred to several circum¬ 
stances which shew that something was to be done by the plaintiff 
personally; as, for instance, fixing the rates of freight. So it is 
stipulated that one-third of the freight is to be paid by him. 
Looking at the whole of the contract, I cannot help considering 
it as one made by a person in London for a party not in Eng¬ 
land. It is argued that we cannot take notice that Geelong is 
notin this country ; but it is expressly stated in the charterparty 
to be in the colony of Victoria. I cannot agree with the 
suggestion that we are to be entirely ignorant of Victoria. At 
all events, we must take notice that there is to lie a transhipment 
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to some place beyond the seas. On the whole, there is even - 
thing to lead to the conclusion that the plaintiff is a substantially 
contracting party. Next, assuming this to be so, is the loss 
properly alleged to be one having reference to the contract? I 
agree upon this point with my Brother Cresswell, that the taking 
on board stipulated for in the charterparty, whatever it means, 
must be understood to be the same taking during which this acci¬ 
dent occurred ; and therefore it was an act whose improper pei - 
forma lice was a breach of tlie contract. Judgment for the plain¬ 
tiff- 

The following remarks taken from the Jurist, Nov. 29tli and 
Dec. 18th, 1856, are annexed. 

It seems curious that the liability of an agent upon contracts 
entered into by him on behalf of a known principal should be so 
often a matter of doubt as it is. Contracts of this sort are of 
every-day occurrence, and it may be assumed that the agent 
knows whether lie intends to pledge himself personally or not; 
yet every term cases arise in which the effect of the agreement 
is as much disputed as if there could bo no certainty in the mean¬ 
ing of English words. A review of the recent cases upon this 
point may therefore be of some practical interest. 

There never wae any doubt, that where an agent contracts in 
bis own name, without stating that lie has a principal, or without 
disclosing the name of his principal, the other party to the 
Contract might hold him personally liable, (3 .Smith s L, C. 

22.3; Franldpi v. Lamond , 4 C. B. 037). The rule has even 
gone further ; for where a party on the face of the agreement 
said that he contracted as agent for the freighter, (not naming 
him), and stipulated, that “ the agreement being concluded on 
behalf of another party, all responsibility on his part should 
cease on the cargo being shipped,” it was held, that when be 
turned out to be really the principal lie might be treated as such, 
because the limitation only applied to him in his character as 
agent, and it involved no contradiction of the written document 
to suppose that he might contract as agent for the freighter, who¬ 
ever that freighter might be, and might still adopt the character 
of freighter himself if he chose. (Schmalz v. Aver//, 16 Q. B- 
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5). But in such a case it rests on the party who wishes to fix 
him with personal liability to negative the assertion that he 
is agent, Therefore, where, on a similar form of agreement, the 
evidence failed to prove that the defendant was principal, it was 
held that he was not responsible. (Can v. Jackson, 7 Exch. 
382). 
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There is much greater difficulty, however, where the party not 
only states that he is an agent, but mentions the name of his 
principal. The cases upon this point may be divided into classes 
—first, those in which the professing agent had no authority to 


bind his assumed principal; and, secondly, those in which he 


had. 

On the first state of facts the following rules may be laid 
down :—Where the agent has contracted on the laith of an 
authority which once existed, but which has ceased, and of 
whose cessation he has no means of knowledge, he is not liable. 
The well-known, case of Smout v. llbery (10 1VX. VV. 1) settled 

that point. On the other hand, he will be personally responsible 
where he never had any auihority ; and in such a case it makes 
no difference whether lie fraudulently misrepresented his autho¬ 
rity with intent to deceive, or, without fraud, assumed an 
authority which he did not know to exist, or even acted upon an 
authority which he bona fide believed to be vested in him, as in 
the case of agents acting upon forged warrants of attorney 
which are supposed to be genuine. (Per Cur., 10 M. & W. 9, 
10). And then the further question arises, how is the agent, 
when liable, to be sued ? A dictum of Bayley, B., is reported, 
(2 Cr. & M. 530, note (a) ), to the effect, that in such a case the 
agent may be sued on the contract; and so it is held in some of 
the States of America. (Story on Agency, 226). But this 
doctrine was impliedly denied in PolhiU v. Walter , (3 B. & Ad. 
114), and has been directly overruled in later cases. It is now 
laid down, that where it. clearly and expressly appears that a 
person, really acting as agent, contracts as such agent iu the name 
of his principal, professing and intending to bind his principal 
only, he cannot himself be sued upon the contract as if he were 
party to the instrument; though it would be different if, 
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though professing to be agent, he were in fact the principal. 

(,Jenkins v. Hutchinson , 13 Q. B. 744 ; Lewis v. Nicholson , 21 L» 

J., Q. B., 311). The remedy against an agent, who contracts as 
such without authority, may by either by an action on the 
case for a false representation of authority, or by an action on an 
implied contract for the existence of the authority which he pro¬ 
fesses to have. But to say that he is personally liable upon a 
contract which he really makes as agent would be to make a 
contract, instead of construing that which the parties themselves 
have made. [Lewis v. Nicholson , ubi sup.) 

Some of the decisions upon bills of exchange illustrate this 
doctrine. In Polhill v. Walter , before referred to, the defendant 
accepted a bill by procuration of the drawee, believing that the 
latter would sanction his act which he did not. It was held 
that he could not be sued upon the acceptance, as no one could 
be liable as acceptor but the person to whom the bill is addressed, 
unless he be an acceptor for honour. Two latter cases, apparent¬ 
ly at variance, are not really so. In one a bill was directed to 
“The A. C. Mining Co.,” and was accepted “For the A. C. 
Mining Co., W. Van Uster, manager.” (Owen v. Van Uster , 10 
C. B. 318). In the other the bill was addressed to “ J. D., 
purser, W. 1). Mining Co.,” and accepted by him in the terms, 

“J. D., accepted per proc. W. D. Mining Co.” Nicholls v. 
Diamond, 9 Exch. 154). In neither case was the acceptor 
authorised to accept, and in both he was held liable; but this 
was on the express ground, that as in both cases he was a mem¬ 
ber of the company, his acceptance was in fact an undertaking on 
his own behalf and that of others. He could not bind the others, 
but he was not the less bound himselt. It was admitted that 
were it not for this fact he would not be responsible as a party 

to the bill. 

The second state of things, however, is much more common— 
that namely, in which the agent is really authorised to contract, 
but does so in such a manner that a claim is set up against 
himself individually. “ In this, as m all similar cases, whether 
the agent contracted as agent or not is a question of fact, and 
not a'conclusion of law. Each ease must depend on its owr 


circumstances.” (Per Willes, J., in Green v. Kopke , 2 Jur., N. 
8., part 1, p. 1050). It may, however, be possible to deduce 
some general principles from the decisions on this subject. 

In the first place a party who contracts in his own name by 
seal will always be liable, though he states that he contracts on 
behalf of another ; ( Appleton v. Sinks. , 5 East, 148); because no 
one can be sued upon the covenant but himself. But even where 
the contract is not under seal, the agent will not be secured by 
stating in the body of the agreement that he contracts on behalf 
of, or as solicitor of, a third party, if he signs simply in his own 
name. “Prima facie, a party who signs his own name must lie 
taken as the contracting party unless there is something very 
strong in the contract to release him.” (Per Cresswell, J., in 
Cooke v. Wilson , 2 Jur., N. S., part 1, p. 1095; Burrell v. Jones , 
8 B. & Al. 47). And the inference of personal liability will 
be rendered irresistible if the contract contains some stipulations 
which are to be performed by the defendant individually; ( Tanner 
v. Christmty 4 El. & Bl. 591 ; Cooke v. Wilson , ubi sup.) • or if it 
is so framed that the supposed principals are not hound by it, so 
that there would be no remedy against any one if the agents are 
not liable. (Wilson v. Znlueta, L4 Q. B. 405). On the other 
hand, even where a contract, expressed to be made on behalf of 
another, was signed by defendant in his own name, lie was held 
not to be personally bound, where the act stipulated for could 
only be done by his principal, (Lewis v. Nicholson , 21 L. J., Q. 
B., 311), and where, upon the whole contract, coupled with the 
previous negotiations, it appeared to be the understanding of the 
parties that he only entered into the undertaking as agent. 
(Downman v. William , 7 Q. B. 103). 

It is in general conclusive in favour of'the defendant, that lie 
lias signed per procuration, or on behalf of, or as agent for, the 
professed principal. (Per Cresswell, J., in Cooke v. Wilson , ubi 
sup.; Lrparte Buckley } 14 M. & W. 469 ; Jenkins v. Hutchinson, 
13 Q. B. 744). And in such a case it makes no difference that 
the principal is a foreigner residing abroad. The question is 
still one of intention, to be gathered from the circumstance 
appearing on the contract; and although, where the seller deals 
3 q 2 
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with an agent resident in this country, and acting for a foreign 
principal, the presumption is that the seller does not contract 
with the foreigner, and trust him, but with the party with whom 
lie makes the bargain, still this is a presumption of law and not 
of fact, and cannot be set up against the plain words of the 
contract. (Green v. Kopke, 2 Jur., N. S., part 1, p. 1049; 
Makony v. KeJcule, 14 C. B. 390). 

Even in the last-named case, however, the defendant will be 
treated as principal, if it would be a contradiction of the entire 
agreement to treat him as agent. A charterparty, stated to be 
made between the plaintiffs and defendants, went on in the 
i siial way without any intimation that the defendants were 
not the principals, till at the end it was signed by them, 
“by authority of, and as agents for, S. of Memel.” They 
were held personally liable. Lord Campbell, C. J., and Cole- 
ridge, J., seemed to attach a different degree of weight to the 
fact that the alleged principals were foreigners. Both agreed that 
as the defendants were contracting parties, by whom it was agreed 
that everything was to be done, they were personally bound, and 
that the concluding words were only intended for their security, 
as between themselves and S. (Lennard v. Fleming , 5 El. & Bl. 
125 ). And so, where a bill of exchange was stated to be for 
goods supplied to the adventurers of the H. mines, and was address¬ 
ed to the defendant, and accepted by him, “ For the companies, 
W. Charles, purser/' it was held that he was personally liable as 
acceptor. The Court pointed out that the bill was addressed to 
him individually, and if not accepted by him individually, was 
not accepted at all. There was nothing like a disclaimer of per¬ 
sonal liability, as might have been the case if the words “per 

proc.” had been used; and the statement as to consideration 
merely shewed that the company were the parties ultimately 
indebted. (Mar* V. Charles , 25 L. J., Q. B., 119). 

The rule of law relating to the personal rights and liabilities 
of agents upon contracts entered into by them on behalf of 
principals residing in foreign countries receives such constant 
illustration in the mercantile world, that it is of the highest 
importance that the true principles governing these cases should 
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be accurately as well as generally understood. This question, from 
being in itself extremely simple, has been much confused, from 
the circumstance of more than one writer of eminence having 
treated as a matter of legal consequence that which, although 
probably true in general as a matter of fact, is nevertheless always 
a question of fact, and not a proposition of law. 

It is, no doubt, generally true in fact, that where an agent 
resident in this country enters into a contract on behalf of a 
principal resident in a foreign country, the agent becomes per¬ 
sonally responsible upon the contract, and his principal not. 
From this circumstance the conclusion has been erroneously 
drawn, that when a contract is entered into under such circum¬ 
stances, the law imposes a personal liability upon the agent, upon 
the ground of general convenience and public policy. Thus 
Mr. Justice Story, in his work on Agency, (sects. 268, 290), 
lays down the general rule of law to be, “ that agents or factors 
acting for merchants resident in a foreign country (as for 
example, France or Germany) are held personally liable upon all 
contracts made by them for their employers, and this without 
any distinction, whether they describe themselves as agents or 
not: the legal presumption is, that the credit is given to the 
agent exclusively.” Certain dicta also of several eminent judges 
were thought to confirm this view. Thus Eyre, C. J., in Be Gaillon 
v. L’Aigle, (l B. & P. 369), says, “ I am not aware that I have 
ever concurred in any decision in which it has been held, that if 
a person, describing himself as agent for another residing abroad, 
enter into a contract here, he is not personally liable on the 
contract.” And Lord Tenterden, in the well-known case of 
Thompson v. Davenport, (9 B. & Cr. 87 ; 2 Smith’s L. C. 218), 
says, “Where a British merchant is buying for a foreigner,” 
according to the universal understanding of merchants and of all 
persons in trade, the credit is considered to be given to the British 
buyer, and not to the foreigner.” These dicta, however, when 
carefully examined, and particularly if taken in connexion with 
the contract, will be found neither to lead to, nor even give the 
least support to, the rule laid down by Mr. Justice Story and 
others. 
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The precise point was, however, fully discussed and finally 
decided in the recent case of Mahony v. Kehile, (14 C. 13. 300), 
which may now be considered as the leading case upon that 
branch of the law of principal and agent. In that case an 
agreement in writing was entered into “ Messrs. Y. and T., 
France, and M. Mahony, London,” and was signed “ for Messrs. 
Y. and T.,” by C. Ivekule. There was a failure to carry out the 
contract on the part of Y. and T., and Mahony sued Kekule for 
the breach of contract. It was decided that the defendant was 
not liable, and it was clearly and unequivocally laid down that 
there is no rule of law such as that contended for by Mr. Justice 
Story; Jervis, C. J., aud Maule, J., laying it down, that in all 
cases it is solely a question of intention as to who are the contract¬ 
ing parties, to be collected in the ordinary way from the terms 
of the contract. 

An agent may undoubtedly contract so as to bind himself, either 
together with his principal or solely ; and no doubt there may 
be many cases in which it is highly improbable that a merchant 
in this country, receiving an order from an English house on 
behalf of a foreign house, would give credit to the foreign house ; 
still there is no rule of law preventing him from contracting in 
such a manner as to place the English agent of the foreign house 
in the same position as if he had acted on behalf of a principal 
resident in England; and the question of the liability or non¬ 
liability of the agent will be precisely the same where the prin¬ 
cipal resides in a foreign land as where he resides here, the 
principal difficulty in such cases being one of evidence, and not 
one of law. 

The first question must always be, who are the contracting 
parties ? In the first place, it is a broad and fundamental prin¬ 
ciple of law pervading every known system of jurisprudence, 
that when one having due authority enters into a contract in 
the name and for and on behalf of a known principal, the prin¬ 
cipal alone is the contracting party, and no liability attaches to 
the agent. ( Owen v. Gooch , & Esp. 50?). Where, howeve, 
the agent expressly engages in his own name, he may be made 
personally liable, notwithstanding be describes himself as agent . 
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[Appleton v. Blinlcs , 5 East, 148; Down man v. Williams , 7 Q. B. 
103). By acting in his own name, the agent merely adds his 
personal liability to that of the principal. (See Pothier, Traite 
des Oblig. 82). 

The agent can never be made personally liable unless he is a 
party to the contract; although the converse is by no means true, 
that in all cases in which the agent was originally a party, and 
might have been held liable, he may at any subsecpient time be 
held liable. For example, where an agent enters into a contract 
in his own name, either on behalf of a disclosed principal or one 
who becomes subsequently disclosed, and if as soon as the princi¬ 
pal is known credit is given to him, the agent is discharged; 
and vice versa, if the agent is credited after his principal is 
known, the contract is with the agent, and not the principal, 

• [Thompson v. Davenport , 9 13. & Cr. 78; 2 Smith's L. C. 221), 
and the principal cannot afterwards be held liable. When par¬ 
ties enter into contracts on behalf of foreign or irresponsible 
principals, the contracts are, no doubt, generally entered into 
in the name of the agent, and credit usually given, as a fact, to 
him. But it is erroneous to suppose, as it is laid down in some 
of the books, that an agent of irresponsible principals becomes 
liable because he is the agent of irresponsible principals. See 
Paley on Agency, by Lloyd, 374, where it is stated that persons, 
though contracting as agents only, are nevertheless generally 
liable where there is no responsible principal to resort to; as 
where A. agreed with B. and C. to pave their streets in 
Putney, and they, on behalf of the parish, agreed to pay him ; 
the work being done, A. sued B. and C., and it was held that 
they weie liable, and must take their remedy over against the 
parish. Ihe true solution of this class of eases is, that the 
agents have entered into the contract in their own names, and 
the credit has been given to them, and not to their principals. 
There is nothing, however, to prevent one contracting with 
irresponsible principals through their agents, so as not to bind 
the latter; and whether one has done so or not is a question of 
fact, and not a question of law. 

The above decision in the case of Maliony v. Kehile has been 
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con finned in the still more recent case of Green v. KojpJce , (18 C. B. 
549 ; 2 Jur., N. S., part 1, p. 1049). In this case the words of 
the bought and sold notes by which the contract was entered into 
ran thus :— 

“Bought, through H. Kopke, of L. R., Gothenburg, &c. 

“ J. Green.” 

“ Sold, on behalf of L. R., Gothenburg, to J. Green, &c. 

“ II. Kopke, as agent” 

For the plaintiffs it was contended, on the authority of the 
dicta of Eyre, C. J., and Lord Tenterden, above quoted, that 
the defendant, having entered into the contract on behalf of 
foreign principals, was in law personally liable upon the 
contract. The Court, however, without hesitation, decided other¬ 
wise, Jervis, C. J., quoting a passage from Kent’s Commentaries, 
in which, dissenting from the view of Mr. Justice Story, the 
learned commentator lays it down, that there is no distinction 
known to the law on this point between an agent acting for a 
foreign and a domestic house, nor any presumption known to the 
law and commercial usages that the credit in such cases is given 
exclusively to the agent. “ In all cases,” says Jervis, C. J., “ it 
is a question of intention who are the contracting parties.” 
And AYilies, J., observed, “that in all cases it is a question of 
fact, and not a conclusion of law.” If the agent enters into the 
contract in his own name on behalf of disclosed principals, and 
the question becomes one to whom the credit was given no 
doubt the fact of the principal being resident in a foreign land 
would be weighty evidence against the supposition that credit 
was given to him : it would not, however, be conclusive, as before 
observed. 

The question was also incidentally raised in the recent case of 
Cooke v. Wilson, (2 Jur., N. S., part 1, p. 1094), where a con¬ 
tract was entered into “ by Messrs. AVilson of one part, and S. 
J. Cooke, of London, on behalf of the Geelong and Melbourne 
Railway Company, of the other,” and it was declared that the 
rates of freight, &c. should be determined by “the said parties 
to this agreement •” and Cooke sued AVilson & Co. upon this 
agreement. It should have been observed, that, in addition, to 
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the above facts, some portion of the agreement was to have been 
performed by Cooke himself. The Court decided, after an elaborate 
argument, that Cooke, the agent, might sue, and was liable to 
be sued, upon that contract. It was objected, that the effect of 
such a decision would be, that the defendants would be liable to 
an action from both principal and agent. This, however, is an 
objection of no weight, for there are many cases in which two 
persons may bring separate actions for the same cause; the 
carrier and the owner of goods may each bring actions on a tort; 
the factor and the owner may each have actions on a contract, 
as was decided in the well-known case of Williams v. Millington, 
which was an action by an auctioneer against a purchaser for 
goods sold and delivered. 

It may therefore, be safely laid down as a clear and firmly- 
established rule of law, that an agent entering into a contract 
for and on behalf of a foreign principal, is not by any rule of 
law made necessarily personally liable upon such contract. The 
questions will be—First, did the agent enter into the contract 
in his own name, so that he might have been treated as the 
contracting party ? Secondly, if he did, and if the principal was 
disclosed, was the credit given to the principal or to the agent ? 
And these are questions of fact. 

It should be observed, that the decision of the leading cases 
of Thompson v. Davenport , Paterson v. Gandasequi , and Addison 
v. Gandasequi have been in no way shaken. 

Green v. Kopke.— May 27M, 18p6. 

Principal and agent—Foreign principal , agent of, not liable — 
Construction of contract— Usage of trade — Evidence. 

There is no rule of law that a person contracting in England 
as agent of a foreign principal resident abroad is personally liable 
on the contract. In all cases, whether the principal or agent is 
liable is a question of intention, to be ascertained from t he terms 
of the contract and the surrounding circumstances. 

K., being agent in London of L. R., a foreigner resident 
abroad/ contracted by bought and sold notes to sell to the plain¬ 
tiff certain tar, to be shipped from a foreign port. The sold 
note, which was signed by K. “ as agent.,” ran, “ Sold on 
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behalf of L. R., Gothenburgand the bought note, signed by 
the plaintiff, “ Bought, through K., of L. R. —Held, thatK. 
was not liable on the contract. 

Jervis, C. J.—It is unnecessary for us to hear the defendant's 
counsel, as we arc all of opinion that this rule should be made 
absolute. I think that this Court laid down the correct rule of 
law in the case of Mahony v. KcJculc , viz. that it is in every case 
of this sort a question of intention, to be gathered from the 
circumstances appearing on the contract. No doubt, as was said 
by Parke, B., in lleald v. Kenworlliy , (10 Exch. 743; 1 Jur., N. 
S., 90), "where the seller deals with an agent resident in this 
country, and acting for a foreign principal, the presumption 
is that the seller does not contract with the foreigner and 
trust him, but with the party with whom he makes the 
bargain but he adds, “ This is a question of fact, and not of 
law." It is clear that there is no such rule of law as Mr. Brown 
contends for. It is in all cases a question of intention from the 
contract, explained by the surrounding circumstances, such as 
the custom or usage of trade, when any such exists. No usage 
was proved in the present case, and I believe none could have 
been proved. It would be ridiculous to suppose that an agent, 
for a commission of 4 per cent., is to guarantee the performance 
of a contract for the shipment of 1000 barrels of tar. Parke, 
B., puts it, as we now put it, as a question of intention ; and the 
American jurists hold the same doctrine, for Kent in his Com¬ 
mentaries, as I pointed out in the course of the argument, 
expressly repudiates and qualifies the statement of Story, that 
an agent of a foreign principal is personally liable, whether he 
describe himself as agent or not. Each case must depend on its 
own circumstances. It is admitted, that it this had been the 
case of an English principal, the principal would have been liable 
on this contract, and not the defendant; then, if the foreign 
principal came to England, he could be sued; for, ex concessis, the 
contract is entered into for a named principal by an agent who 
had authority to bind his principal; and this seems to me to put 
Mr. Brown out of court, for, if the principal be liable at all, lie 
cannot contend for a substantive primary liability in the agent. 
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I have no doubt that in all cases it is a question of intention; 
and here it is quite clear on the face of the contract that it was 
intended by both parties that the defendant should contract only 
as agent, and not make himself personally liable. 

Williams, J.—I am of the same opinion. In the ease of a sale 


without writing, if a person purchase goods as agent for 


person abroad, he may be liable as purchaser; and not the less 
that he mentions the fact at the time, because that may be to 
explain the circumstance of his purchasing the goods at all. 
Here is a case of a contract of sale in writing, which must be 


construed according to the intention of the parties, as shewn from 
the language used by them. It is true that we may look at the 
surrounding circumstances in order to arrive at a correct con¬ 
struction ; and one of the circumstances is, that the defendant is 
an agent for a foreign principal. But I think that is not enough 

o 

to make him personally liable : it is impossible to say that he is 
so in the face of the express language of the contract itself. 

Willes, J.—lam also of opinion that this rule should be 
made absolute. In this, as in all similar cases, whether the 
agent contracted as agent or not is a question of fact, and not a 
conclusion of law. Each case must depend on its own cir¬ 
cumstances. If a man order goods for his servant, he must be 
supposed to intend to make himself liable. So, where a well- 
known broker purchases goods : he may say he buys them for 
someone (naming him) in Australia; but unless he add that he 
was not to be personally liable, a jury might well conclude that 
the contract was with the broker. There is another class of cases 
where custom may interfere to point out to whom the credit is 
given, so as to make an agent in England personally liable where 
he contracts for a known foreign principal. But where the 
contract is reduced into writing, it may be a question whether 
evidence of the custom could be admitted so as to qualify the 
express words of the contract. It is unnecessary for me to 
express any opinion whether or not the custom, if it existed, 
would be excluded by the terras of the present contract. No 
custom was attempted to be proved, and I have a strong impres¬ 
sion that no such custom exists. It is enough on the present 
S R 2 
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occasion to say, the contract standing by itself, that the terms 
used clearly shew that the defendant contracted as agent only.— 
Rule absolute. — Jurist , Nov. 8 th, 1856. 

A party took a Putnee from the year 1246, B. S. and paid the 
Zemindar the whole rents, stipulated and obtained possession in 
Falgoon or February, and found that the defendant’s agent, had 
collected the whole rents for that year, and accordingly sued to 
recover back his rent. The defendant admitted the fact, but 
pleaded embezzlement by his Gomashtah. The lower Court 
held that the plaintiff should have sued to recover the realizations 
as he had voluntarily paid the rent. In appeal, the Sudder 
Court held that as the defendant had already sued to recover the 
realizations for her own use and benefit she was not entitled to 
retain the rent paid to her by the plaintiff. 30th June, 1845, 
Herklotts, appellant. 

When through the negligence of an attorney the suit is lost, 
his liability may be seen in the annexed cases. 

An attorney received from O. and A., agents of C. L. & 
Co., of Paris, instructions to sue the acceptors upon five 
foreign bills of exchange, which they (O. & A.) alleged to be 
“ unpaid and duly protested in their hands.” A copy of the 
bills was sent to the attorney, with a note stating them to be all 
indorsed to C. L. & Co. The attorney thereupon, brought an 
action in the names of O. & A., and discovering afterwards when 
the bills were for the first time shewn to him, that there was no 
special indorsement to 0. & A. as required by the law of France, 
he discontinued and brought another action in the names of C. 
L. & Co. -.—Held, that the suing in the names of O. & A. with¬ 
out having first ascertained that they were in a position to maintain 
an action on the bills, was such gross negligence as to disable 
the attorney from recovering the costs of the abortive action. 
Long v. Or si, 18 C. B. 610. 

Where a solicitor has been retained for the prosecution of a 
suit, and he has by crassa negligentia in the conduct of the suit 
caused the suit to be lost, he cannot recover any portion of his 
bill. Slo/ces v. Trimmer , 2 Ivay & J. 232. 

In a cause commenced by information, the relations’ solicitor 


493 


intending to cl-oss-examine two defendants who had previously been 
examined in chief on behalf of a co-defendant, such defendants 
were, by mistake, examined upon interrogatories for the exami¬ 
nation of witnesses in chief on the part of the informant, and, 
by reason of this mistake, the information was dismissed, with 
costs :—Held, that the mistake was crassa negligent ia on the part 
of the solicitor, and disentitled him to recover any portion of his 
bill of costs.— Id. 

At the trial of an action on a bill of exchange to which the 
defendant pleaded that he did not accept the bill, in order to let 
in secondary evidence of the contents of the bill, two clerks of 
the plaintiffs attorney were called, who deposed, that, after 
action brought, an envelope containing the bill had been laid by 
one of them on a desk in the office of the plaintiffs attorney, 
and that the other clerk had by mistake, not supposing that 
the envelope contained anything, thrown it into the fire, by 
which it was destroyed. The plaintiff obtained a verdict. On 
the taxation of costs, the master refused to allow the plaintiff 
as against the defendant the costs of these witnesses :—Held, 
per Pollock, C. B., and Martin, B., that the master was right; 
Alderson, B. and Platt, B., control. Matthews v. Livesley or 
Livesey , 11 Exclx. 221; 1 Jiu\, N. S., G01; 24 L. J., Exeli., 
252. 

When proof of authorization was not established, held that 
the principals were not liable for the wrongous acts of their 
agent. 22nd March, 1853, Gungagobind Singh, appellant. 

Note .—In several of the above cases, where authorization 
on part of principal was in issue, the Courts would probably be 
guided by the maxim, “Qui sentit commodum sentire debet et 
onus. 7 Thus in an action on a bond, if the money be disbursed 
to the credit of the principal, this affords a strong' presumption 
of authorization binding on the principal—to be controverted 
only by the strongest and most satisfactory proof to the con¬ 
trary. 

The plaintiff sued to recover the value of certain animals car¬ 
ried off by the gomashtah of a Banking concern in satisfaction 
of a debt due to the concern, against the principals and obtain- 
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tlie plaint did not charge them as having been personally con¬ 
curred in the talcing and their subsequent knowledge and adop¬ 
tion of the act not being established by the evidence, they as 
principals cannot be answerable in damages for acts of illegal 
violence committed by their agent where there is not proof that 
such acts were done with their participation and concurrence 
or authority. Dissentient Jackson—“ the cattle were taken forci¬ 
bly and illegally by the gomashtah of the eotee in satisfaction 
of a debt due to the cotee; the parties sent to take them through¬ 
out stated that they took them for the cotee and by order of the 
gomashtah under the orders of his principal. The cattle were 
taken to the cotee. No doubt the money was realized and 
credited to the cotee and this must be presumed if the books or 
some evidence to show the contrary be not produced, the deci¬ 
sion against the principals is correct—the gomashtah should 
also have been included, who was liable for his illegal acts as 
well as his principals. Gungagobind Singh, appellants, 22nd 
March, 1853. 

Note .—The sale of the animals at the eotee, and the liquida¬ 
tion of the debt due by the owners to the cotee, from the sale 
proceeds under the maxim, “qni sentit,” rendered the principals 
responsible, as found by the lower Court. 

When the agent had no authority and in consequence there was 
a failure of contract, the following case, Simons v. Patchett, may 
be referred to, as to personal liability of unauthorized agents. 

Simons v. Patchimt, April 25, 1854. 

Contract — Unauthorised agent — Damages. 

Defendant entered into a contract on behalf of R f or f] ic 
purchase of a ship then being- built by plaintiff, and required 
extra work to be done to it. R., having given no authority to 
defendant to purchase the ship, repudiated the contract and 
plaintiff resold it at a loss of 250/. In an action against defen¬ 
dant for breach of the implied warranty that he had authority 
to enter into the contract for R.—Held, that plaintiff could 
recover as damages the loss on the resale, as well as the cost of 
the extra work. 


Lord Campbell, C. J.—I gave no opinion at the trial as to 
the true measure of damages, but having heard the point argued, 
I have come to the conclusion that the verdict ought to stand 
for the plaintiff for 500<?., on the ground that the damages ought 
to be calculated according to the loss directly arising from the 
breach of contract. In this case the guarantee by the defendant 
was that he had authority to enter into a contract for the pur¬ 
chase of the''ship, and that it was a contract binding on Messrs. 
Rostron & Co. What has the plaintiff suffered by its not being 
a contract binding on Rostron & Co.? If it had been binding 
on them, it is allowed that the plaintiff would have had a claim 
upon them for the 250/. the loss on the resale, as much as for 
the 250/. laid out upon the spar deck. Then this is a loss 
directly arising from the breach of his contract by the defendant, 
and the plaintiff ought now to be placed in the same situation as 
if the defendant's contract had been fulfilled; and if it had been 
fulfilled, he would have received either the stipulated price, or 
the sum of 250/. as damages. 

In another point of view Mr. Smith allows that if there had 
been direct evidence of a depreciation in the marketable value 
of the ship between the day of the contract being entered into 
and the day of the resale—that is, the time when she might 
have been reasonably resold—the plaintiff might have recovered 
from the purchaser the difference between the price at the sale and 
at the resale; and I think that the jury in this ease might have 
considered that the contract price was the real market value of the 
ship at the time of the contract, and that the price obtained on 
the resale was the resale marketable price at the time of resale. 
The verdict of the jury may be supported on that ground, 

Mr. Smith cited the rule which exists between the vendor 
and purchaser of real property if the contract goes off for defect 
in title that the purchaser can only recover the expenses to 
which he has been put in investigating the title, and the interest 
on the deposit money; but that is an anomaly prevailing in 
the market for the sale and purchase of real (‘states, in regard 
to which it is a peculiar custom, and being universally known, 
is supposed to be included in the contract. But if the sale goes 


MINlSr^ 



off for any other reason, as if the vendor changed his mind, the 
purchaser would recover full compensation for the loss of the 
bargain. In this case there is no custom by which the right of 
the vendor selling to a purchaser through the medium of an agent 
can be regulated. Therefore the general rule of law must prevail; 
and we have only to look at the contract, and award such damages 
as are the natural and direct consequences of the breach of it. 
And it appears to me that this verdict will merely place the 
plaintiff in the same situation as if this had been a valid con¬ 
tract. 

E:ile, J.—I am of the same opinion. The defendant pur¬ 
chased the ship on behalf of Rostron & Co., as agent of Rostron 
& Co., for 0000/; and he must be taken to have made a promise 
that Rostron & Co. would purchase the ship for that sum. It 
turned out that he had not authority from them to purchase the 
ship, and, the contract feeing of no validity, the plaintiff had to look 
out for another purchaser; and on that sale a loss occurred of 250/. 
The principle on which the damages ought to be assessed is, that 
a party is liable to answer for the direct consequences of a breach 
of promise, and on that principal the loss of the 250/. must fall 
upon him. The ship must be taken to have been contracted 
to be sold at its ordinary market value, and not at any fac- 
titions value, when the defendant alleged that he made 
the contract on behalf of Rostron & Co.; and when resold 
a short time afterwards, it must be taken as sold at a fair 
and marketable value. During that time the plaintiff was in 
the position of vendor under a contract, with no power to brin^ 
the article into the market, as, by reason of the defendant’s 
representation, until the want of authority was ascertained he 
could not have sold the ship. I should be loath, on this new 
liability, to enable juries to give damages of unlimited nature; 
but applying the ordinary principal, the 250/. is recoverable. 

Cbompton, J. — I cannot say that these are not fair and 
reasonable damages under the circumstances. We are rather in 
the situation of a jury than deciding a matter of law, and the 
loss upon the resale would be an ingredient for the consideration 
°* the jury in assessing the damages. I agree with Mr, Smith 
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that the damages arising from a breach of contract are not 
identical in the case of vendor and purchaser, and in the case of 
a vendor and a party who represents that he has authority to 
purchase for another. The real damages are what the plaintiff 
has lost by his not having a valid contract; and in the latter 
case there are other considerations which might affect the da¬ 
mages. Suppose the principal was insolvent, or, from other cir¬ 
cumstances, the bargain was a bad one, the jury might say that the 
vendor did not lose so much as the difference of price on the 
sale and the resale. The question is, what did the plaintiff lose 
by not having the contract? What situation would he have 
been in, if the defendant had contracted with authority to make 
the contract? The parties on whose behalf he purchased are 
solvent, and if there had been a real contract, the plaintiff would 


have been entitled to recover these damagas. It was a good 
contract by the defendant for the purpose of an action on the 
ground of want of authority. Then, if it is broken, these are 
fair damages to be allowed by a jury in estimating the damages 
directly arising from the breach of that contract. In the con¬ 
tract for the purchase of real property there is an exception 
dependent upon custom: the purchaser of real estate purchases 
subject to the vendor being able to make a good title; and if the 
purchase goes off for want of title, there is an implied exception 
to the rule .—Rule discharged. 


Summers v . Solomon.— June 4. 


Principal and agent—Third person—Course of dealing—Authority 

to order goods. 

The course ot dealing for eight years between plaintiff and 
defendant, who was a jeweller, had been for plaintiff to receive 
orders from A., the managing shopman of defendant, at the shop, 
for goods to be sent to the shop. A. having absconded, and 
obtained goods From plaintiff in defendant's name, for which 
plaintiff brought an action against defendant,—Held, that there 
was evidence of A. being general agent of defendant to conduct 
the business of his shop, and having general authority to order 
goods. 

W s 
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Action for goods sold and delivered. On the trial, before 
Erie, J., at the Sittings at Guildhall after Hilary Term, it 
appeared that the defendant carried on the business of a jeweller 
at Lewes, in Sussex. He resided at Maida-hill near London, 
and his shop at Lewes was managed by Abraham Solomon, he 
himself going there once a month. The course of business 
between the plaintiff and the defendant for eight years had been 
for the plaintiff to receive orders from the managing shopman of 
the defendant, at the shop of the defendant, for goods to be 
sent to the shop at Lewes. The last orders so given were 
given in November last. In November the managing shopman of 
the defendant absconded, and subsequently went to London; 
and in March he called upon the plaintiff, and obtained jewellery 
from him in the name of the defendant. The defendant's shop¬ 
man had never written orders to the plaintiff for goods, and all 
the goods had before been supplied to the shop, and there was 
no instance in which lie had purchased goods for the plaintiff 
out of the shop. He was subsequently tried and convicted for 
obtaining goods on false pretences. A verdict was given for the 
plantiff for 19/. 6 . 9 ., leave being reserved to move to enter a ver¬ 
dict for the defendant if the Court should be of opinion that there 
was not reasonable evidence to support the verdict for the plain¬ 
tiff. In Easter Term, (April 17), 

Hawkms obtained a rule to shew cause accordingly; against 
which, 

Montagu Chambers and Manlsty shewed cause.—Where a person 
gives a shopman exclusive management of his shop, he not' 
residing at it, the shopman must be taken to have general autho¬ 
rity. It was within the scope of the authority of the defendant's 
shopman to order these goods. W here is the line to be drawn ? 
Suppose the order had been given at an hotel at Lewes or at 
Brighton, the change of place at which the order was given would 
not be notice to the plaintiff that the shopman was acting without 
authority. 

Hawkins and Lewis , contra.—'The defendant's shopman was 
•not constituted his general agent. 1 he plaintiff knew that he 
had a master who was residing near London, and therefore there 
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ras no necessity for the shopman to come to London to give 
orders. In ordering the goods in question there was a departure 
from the invariable course of dealing between the parties. In 
iequali jure potior est conditio possidentis. 

Lord Campbell, C. J.—The question put to us is, whether 
there was reasonable evidence to support the verdict for the 
plaintiff. I think that there was, because the plaintiff had been 
dealing with the defendant for eight years, and I presume had 
seen Abraham Solomon acting as shopman in the defendant’s 
shop, and he knew that he was trusted by the defendant to do 
all that was necessary to procure a stock of goods to be sold in 
the shop at Lewes. He had ordered goods, which had been 
received at Lewes and had been paid for by the defendant; that 
was evidence from which the plaintiff was justified in supposing 
that he had been appointed the general agent of the defendant 
to conduct the business of the shop at Lewes, and as manager 
lie was intrusted with a general authority to order goods. If he 
had gone to London, and ordered goods for the plaintiff, the 
defendant would have been liable if they had been sent to Lewes 
by railway. Then why might not Abraham Solomon consti¬ 
tute himself carrier, always supposing that there was bona tides 
in the plaintiff? 

Coleridge, J.—The question is, not what was the exact rela¬ 
tion between the defendant and Abraham Solomon, but whe¬ 
ther the defendant had not so conducted himself as to make it 
reasonable for the plaintiff to suppose that he trusted Abraham 
Solomon as general agent for the purpose of ordering goods. I 
am of opinion that there was ; and that being so, no secret 
reservation between the defendant and his shopman would alter 
the responsibility of the defendant. 

Lule, J. I am of the same opinion, on the same ground. 

Crompton, J.—I think that there was reasonable evidence. 
The law was laid down in very early times, that if there was one 
instance oi a servant dealing on credit with the sanction of his 
master, that was evidence of a general authority to deal on 
credit until the authority was withdrawn. The defendant’s 
shopman was clearly agent to purchase goods for the shop, and 
3 s 2 
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the goods in question were goods of that description. The 
authorised agency was, that the order must be given at a parti¬ 
cular place, and tlie goods delivered there ; but it cannot therefore 
be said that the shopman had in law an authority restricted to 
that place, though it was evidence for the jury .—Rule discharged . 
— Jurist, October 10 th, 1857. 

The case Dancey v. Richardson, Jurist, August 10th, 1854, 
illustrates another class of cases in which the master may be 
responsible for losses caused by negligence of their servants. 

HILARY TERM. 

Dancey v. Richardson.— Jan. 80 th, 1854. 
Boarding-house Keeper — Inability—Loss of Goods of Guest—Neg¬ 
ligence of Servant. 

The declaration alleged that plaintiff became a guest in the 
boarding-house of defendant, on the terms, amongst others, 
that defendant would take due and reasonable care of the goods 
of plaintiff whilst they were in the house of defendant, for 
hire and reward to defendant in that behalf, and that it then 
became the duty of defendant, by herself and her servants, to 
take such due and reasonable care of the goods of plaintiff 
whilst she remained as a guest, with the goods, in defendant’s 
house. It appeared that plaintiff was a guest in defendant’s 
boarding-house, paying between 21. and 31. per week, and hav¬ 
ing the use of sitting, drawing, and dining-rooms in common 
with others, her own bed-room, her board, and the attendance 
of the servants. On the 10th December, in the evening, plain¬ 
tiff, being about to leave, while her luggage was in the hall 
near the front door, sent one of the servants out to a shop near 
for biscuits; he left the front door ajar, and a thief entered and 
stole a box of plaintiff’s. The judge directed the jury that 
defendant was not bound to take more care of her house and 
the things in it than a prudent owner would take ; and one of 
the questions which he left to the jury was, whether, supposing 
the loss to have been occasioned by the negligence of the 
servant in leaving the door ajar, there was any negligence on 
the part of defendant in hiring or keeping the servant: — Held, 
by the Court, that it was at least the duty of a boarding- 


house keeper to take such care of her house and the goods of 
her guests in it as a prudent house-holder would take. And, 

By Lord Campbell, C. J., and Coleridge, J., that it was a 
breach of defendant's duty as keeper of a boarding-house if 
through the gross negligence of defendant or her servant the 
plaintiff's box was stolen; and that the distinction between the 
negligence of the servant in leaving the door open, and the 
negligence of defendant in hiring or keeping the servant, could 
not be supported; and therefore that the direction was wrong. 
But, 

By Wightman and Erie, JJ., a boarding-house keeper is not 
bound to take more care about the goods of his guest than he 
as a prudent owner would take with respect to his own; and 
that if defendant had taken care to employ and keep none but 
trustworthy servants, she was not liable for the act of ne^li- 

o 

gence on the part of the servant in leaving the door open; and 
therefore that the direction was right. 

Case .—The declaration alleged that the plaintiff became a 
guest in the boarding-house of the defendant on the terms, 
amongst others, that the defendant would take due and reason¬ 
able care of the goods of the plaintiff whilst they were in the 
house of the defendant, for hire and reward to the defendant in 
that behalf, and that it then became the duty of the defendant, 
as such boarding-house keeper, by herself and her servants, to 
take such due and reasonable care of the goods of the plaintiff 
whilst she remained as a guest, with the goods, in the defendant's 
house: that the defendant did not take such care of the goods 
of the plaintiff, but that, through the carelessness and negligence 
of the defendant and her servants, a valuable dressing-case and 
box of the plaintiff were stolen and lost from the boarding-house 
of the defendant. Pleas, (amongst others), first, not guilty; and 
fourthly, that the plaintiff did not become a guest in the board¬ 
ing-house of the defendant on the terms mentioned in the 
declaration. On the trial, before Erie, J., at the Sittings at 
"W estininster during Hilary Term, 1853, it appeared that the 
defendant was the keeper of a boarding-house, and that the 
plaintitl had been for some weeks her guest in it, paying between 
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2/ v .and 3/. per week. She had the use of sitting, drawing, and 
dining-rooms in common with others, her own bed-room, her 
board, and the attendance of the servants, among whom were a 
butler and a page, and they, when required, went on errands for 
the guests, and carried their luggage to and from their rooms 
when they arrived and departed. On the 10th December, in 
the evening, the plaintiff was to leave the house, and to dine 
before she went; about half-past five o’clock, being in her bed¬ 
room, she was told dinner was ready by one of the men servants, 
to whom she gave part of her luggage to take down stairs, and 
the other servant afterwards carried down the remainder. All 
was placed in the hall, near the fore door. Shortly before her 
departure she sent the butler out to a shop near for biscuits; 
and it was not seriously contested by the defendant’s witnesses, 
that this servant, going out, left the fore door ajar, and a thief, 
profiting by the opportunity, entered and carried off a box of 
the plaintiff containing valuable property. There was some 
conflicting evidence whether the butler had on former occasions 
left the door ajar, and if so, whether that was with the know¬ 
ledge of the defendant; and also whether any former robberies 
attributable to the same cause had occurred. An application 
for a nonsuit, on the ground that there was no duty on the 
defendant to take sue!! care of the plaintiff’s goods as alleged in 
the declaration, was refused. The direction of the learned judge 
to the jury is stated in the judgment of Erie, J., (post). The 
jury gave a verdict for the defendant upon the first plea, and for 
the plaintiff upon the other issues. In the same term, (Jan. 24 ) 

Montagu Chambers obtained a rule nisi for a new trial, on the 
ground of misdirection. 

The rule was argued in Easter Term, (April 25), by Bramioell 
and Lush , for the defendant; and 

Pearson , for the plaintiff.—He cited 5 I3ac. Ab., “ Master 
and Servant,” K. 3G6; Ilolt, C. J., in Middleton v. Fowler , (1 
Salk. 2B2); Boson v. Sand ford, (2 Salk. 440); Story on Agency, 
>■>, 2 / 0 , 403, 4th cd.; Collett v. the Condon and Borth-westem 
Bo'dway Company , (15 Jur. 1053); and White v. Himphery , (12 
Jur. 117 ; 11 Q. B. 43). Cur . adv. vnlt . " 


The case was, by desire of the Court, argued again in Michael¬ 
mas Term, (Nov. 14), by 

Bramwelly for the defendant; and 

Montagu Chambers , for the plaintiff.—He cited the rule of the 
civil law, respondeat superior; Sir W. Jones on Bailment, 4th 
ed. by Theobald, pp. 87—89 ; Story on Bailment, s. 400, 5th cd.; 
Story on Agency, c. xii, s. 308, 4th cd.; and Holt, C. J., in Lane 
v. Cottony (12 Mod. 472, 488). Car . adv. vulf. 

There being a difference of opinion on the bench, the judges 
delivered their judgments seriatim. 

Elile, J.—The declaration alleges that the plaintiff, with her 
goods, had been received by the defendant in a boarding-house 
on the terms, among other things, of taking due and proper 
care of the goods, and that they were lost by the defendant's 
negligence. First, the material pleas are, the general issue, 
and a denial of receiving the goods on the terms alleged. 

The facts, as far as they are material to the alleged misdirec¬ 
tion, are, that the plaintiff, with her goods, had been received as 
a guest in the defendant’s boarding-house on terms for board 
and attendance, in which terras no mention was made of goods; 
and that a servant going out on a short errand for her had left 
the front door ajar, through which a thief had entered and stolen 
her goods, viz. a dressing-case. As to this and other matters 
there was conflicting evidence, raising several questions of liabi¬ 
lity against the defendant. 

The jury were, in effect, directed, as to the part of the case 
now to be considered, that the defendant was not bound to take 
more care of her house, and the things in it, than a prudent 
owner would take; and that if, upon the conflicting evidence, 
they found that the door was negligently left ajar by the servant, 
but that this was the only evidence to fix the defendant with 
negligence, the plaintiff would fail; and I remarked, that if the 
defendant had taken the requisite care to have none but trust¬ 
worthy servants, one act of such negligence on the part of 
a servant would not shew the want of the care of a pru¬ 
dent owner, as no care could guard against such an event. 
The plaintiff objected, that in this there were two misdirections : 
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first, in stating that the keeper of a boarding-house was not liable 
for a loss by theft if the sole ground of charge was, that the 
negligence of a servant in thus leaving a door open had given a 
facility for the theft; and, secondly, in observing, that if requi¬ 
site care had been taken by the defendant to have none but 
trustworthy servants, one such act of negligence by a servant 
as was in question here would not prove want of the care which 
a prudent owner would take; and he contended, first, that the 
defendant must be liable for the loss by theft if the servant 
negligently left the door open ; and secondly, that whenever a 
master is liable for the act of a servant, it is contrary to the 
English law to inquire whether he took care to have none but 
trustworthy servants. 

With respect to the first point, he relied upon the liability of 
certain bailees for reward, such as wharfingers, agisters, and 
hirers, who have the duty arising from their contract of bailment 
to keep the goods with care, and to deliver them again ; and if 
they by their servants to whom they may delegate their duty of 
so keeping, are guilty of negligence, contrary to their duty, and 
the goods are lost thereby, they are responsible to the bailor for 
the loss: thus, if the servant of the hirer leaving the stable-door 
open, or of the agister the gate of the Held, or of the wharfinger 
the door of the warehouse, makes the master liable bv reason of 
that negligence, he urged that therefore, by analogy, if the 
defendants servant left the house-door open, he made his mistress 
liable by reason of that negligence. Furthermore, he relied on 
the liability of masters for any act of wrong, causing damage to 
another, done by the servant in the course of his employ, such 
as a collision in driving; and in considering this liability the 
care of the master in choosing trustworthy servants is immaterial; 
and the plaintiff urged that the omission of the defendant's 
servant, by negligence, to shut the door, was analogous to the 
acts of wrong by servants which in this class of cases have made 
their masters liable for the resulting damage, and that the care 
() f the defendant to have a trustworthy servant was therefore 
immaterial, and so this was also a misdirection. 

Fmt 1 am of opinion that there was no misdirection ; the ob- 


servations were made with reference to the conflicting evidence 
of the two parties, and were adapted to the different suppositions 
arising upon that conflict. The main principle was, that the 
defendant's duty was performed if she took such care of the 
house and tilings in it as a prudent owner would take. This the 
plaintiff does not dispute. It seems to me to follow that the 
direction first complained of is correct, it being an. application 
of this principle; for the door might be left open in the manner 
alleged by a servant without any want of any degree of care on 
the mistress's part, seeing that the owner of a house cannot 
always be at the front door, and when he is absent the fact may 
occur, notwithstanding every precaution on his part to prevent 
it. And with respect to the second observation which is objected 
to, it was merely explanatory of the direction that there would 
be no liability for this act of negligence, but there might be 
liability if the evidence proved other grounds for charging the 
defendant. 

Now, if the direction as to non-liability was right, the observa¬ 
tion explanatory of it was right; and if it was not, the misdirection 
is established without reference to this observation. I therefore 
pass it without further notice, and proceed to the substantial ques¬ 
tion, which is, whether the keeper of a boarding-house be liable 
to a boarder for the value of any goods stolen from the house, if 
the negligence of a servant towards the mistress, such as an omis¬ 
sion to shut the door according to her order, lias given a facility 
for theft; which question I answer in the negative, on the ground 
that there is no precedent on principle establishing such a liabi¬ 
lity, and that there is no analogy between this case and either 
ol the two classes of cases abovementioued. 

First, the absence of any precedent establishing such a liabi¬ 
lity is strong to shew its non-existence, for if it existed, the 
occasion for enforcing it must have often occurred. Boarding¬ 
houses have been numerous, and it is reasonable to suppose that 
thefts in them have occurred which were facilitated by the 
negligence of servants. Also, if the keepers of boarding-houses 
would be liable ou the ground here alleged, so also would be the 
letters oi lodgings, the same reasoning applying equally to each 
3 t 
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and yet no decision, or dictum, or treatise has been found lo 
sanction the notion of this supposed liability, or to give a princi¬ 
ple on which it could rest. 

Secondly, there is no analogy between the present case and 
either of the two classes of cases relied on for the plaintiff. In 
the class of cases relative to certain bailees for reward, who are 
liable for the loss of the goods if they are stolen through the neg¬ 
ligence of their servants, the goods are delivered to, and are in 
the possession of, the bailee, who by the contract of bailment for 
reward undertakes a private duty to the bailor to keep them 
with care, and to deliver them again, and this private duty is the 
test to ascertain whether any alleged state of facts amounts to 
actionable negligence-; for the question whether given facts 
amount to actionable negligence, depends upon the legal duty 
owed to the party who affirms the negligence to be a breach of the 
duty owing to him by the opposite party. But in the present 
case there is no delivery of the goods of the plaintiff to the 
defendant; there is no contract by the defendant to keep them 
with cave, and deliver them again; there is no reward in respect 
of goods, the terms being the same for a boarder whether with 
01 without goods; there is no duty of keeping owing from the 
defendant to the plumtiil, and consequently no measure by which, 
to try whether any given act, such as leaving a door open, is 
actionable negligence contrary to that duty. The goods of the 
plaintiff in this case remained in her possession and underher con¬ 
trol, and were disposed of by her as she chose, without notifying 
what she had done to the defendant. The bailee for reward has 
possession, and can apply care to guard, and undertakes to do 
so; the defendant had no possession, and could apply no oaro to 
goods which she knew not of. The decisions, that a bailee by 
deposit is not liable for a theft by his own servants unless there 
was negligence of himself, are in favour of the defendant-, for 
she had not the same duty to keep with care as a depositary has, 
not having had the possession. In Foster v. The Essex Bank 
(cited from the American reports in Story on Bailments, s. SS, 
c. 2, pp. 100, 101, 5th ed.) and Finucane v. Small (L Esp. 315) 
it appears that the servants of the depositary stole the deposit. 


and the masters were held not liable. Now, if a depositary is 
not liable for ail actual theft by his servant, it seems to me that 
he ought not to be liable for a theft facilitated by the negligence 
of his servants. 

In the other class of cases relied upon by the plaintiff, where 
the master is held liable for the act of the servant, the servant 
has, in the course of his employ, caused damage by a misfeasance 
in violating'some public or private right of the complainant. 
The usual example of this species of liability is in cases of collision 
on highways, there being a public right to the safe use of high¬ 
ways, and a correlative duty not to obstruct that use; and the 
master who, by himself or his servant, makes a wrongful collision, 
violates the public right, and is liable for the consequent damages; 
and though this doctrine has been said to apply when the servant 
is guilty of an omission only, and the damage arises from an act 
of a stranger, as where the cart was left by the servant, and a 
stranger struck the horse, which backed into the plaintiff's win¬ 
dow, (llliclge v. Goodwin , 5 Car. & P. 190), still the true ground 
of the decision, as expressed by the judge there, is, that it is a 
misfeasance to place a horse and cart without attendance in a 
public street ; and the damage was sufficiently connected with 
that misfeasance. Here the defendant, by her servant, had been 
guilty of no misfeasance; the omission to shut the front door 
violated no public right of the plaintiff, and was in no sense an 
injury to her. Thus the supposed analogy between the present 
case and the cases of misfeasance by servants fails, from the 
difference of the acts complained of; it fails also in respect of the 
remoteness of the damage. In cases of collision the damage is 
immediate from the injury; but in the present case the thing 
complained ol is the open door, which by itself was harmless, 
and the damage arose from the wilful trespass of a third person, 
who entered and stole; and therefore the supposed analogy 
between a mere omission to close a door, and direct damage to 
person or property from wrongful collision, fails doubly. 

The unlimited extent of the liability for unknown goods, and 
tlie impossibility to guard against all negligence in every servant, 
and the unreasonableness of charging a party for the loss of 
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goods which he never was intrusted to keep, are strong against 
now imposing for the first time such an uncompensated risk on 
the keepers of lodging-houses, and I know of no reason for 
imposing it. I therefore think the plaintiff’s rule for a new trial 
should be discharged. 

Wightman, J.—This was an action against the defendant, 
who kept a boarding-house, for the loss of a box belonging to a 
guest through the negligence and want of reasonable care on 
the part of the defendant and her servants. [His Lordship 
stated the declaration.] No special terms were proved upon the 
trial, and it did not appear that there were any, beyond such as 
would be implied by law from the relation of boarding-house 
keeper and guest, who was to pay for her board and lodging. 

The declaration alleges that one of the terms was, “ to take 
due and reasonable care of the goods of the plaintiffand the 
first question is, what degree of care, if any, is required by law of 
a boarding-house keeper in respect of the property of a guest, 
which is no further in the care or charge of the boarding-house 
keeper, either actual or by legal implication, than by being in 
the house. In the case of an innkeeper, the property of the 
guest is by legal implication in the actual care and custody of 
the innkeeper, who by custom is responsible for its safety, at all 
events, with some rare exceptions. In the case of a bailee of goods, 
to whom they are actually delivered, and who has the care and 
custody of them, as in the case of an agister of cattle or the 
borrower of a horse, a certain degree of care is required in the 
keeping the property which they have in their possession; and 
in some cases of bailment the bailee is only bound to take such 
care of the goods in his actual custody and possession as if they 
were his own. I can find no authority for holding that a board¬ 
ing-house keeper is a bailee of the goods of his guest at all, or 
that he is bound to take more care about the goods of his guest, 
which are no further given into his care than by being in his 
house with the guest, than he, as a prudent owner, would take 
with respect to his own. If he is bound to no more care than 
that, my Brother Erie’s direction seems to me to be perfectly 
r * l ght, and well warranted by the evidence in the case. The 
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utmost care of a prudent owner might fail from the unforeseen 
negligence or dishonesty of a servant, against which it might be 
impossible for him to guard. If he is guilty of negligence in the 
selection of his servants, or in keeping such as he may well 
distrust, he can hardly be considered as taking the care of a pru¬ 
dent owner, and on that ground might be liable for a loss occa¬ 


sioned by the servant's negligence. 

It has been suggested that the defendant would have been 


liable in case she had herself negligently left the door open, and 
the property of the plaintiff had been lost by such negligence ; 
and that if she would have been liable in case of her own negli¬ 
gence, she would be also liable for a loss occasioned by a similar 
negligence of her servants. I do not by any means agree to 
this. A prudent owner would not himself leave the street-door 
open, and expose his property needlessly to depredation ; but the 
most careful owner cannot be secure against the negligence of 
his servants; all that he can do is to endeavour to secure such as 
are careful. 

I may add that this appears to be the first attempt to fix such 
a liability upon the keeper of a boarding-house; at least, no 
instance of such an action as the present was cited, founded, not 
upon any special terms agreed upon, but upon the mere relation 
of boarding-house keeper and guest. 

Upon the whole it appears to me that there is no sufficient 
ground for the plaintiff to complain of the direction given to the 
jury by the learned judge, and that the rule should be discharged. 

Coleridge, J. — The declaration in this case, which has been 
already fully stated, alleges, by way of inducement, that one of 
the terms on which the plaintiff became a guest in the boarding¬ 
house of the defendant was, that the defendant would take due 
and reasonable care of the goods of the plaintiff whilst they were 
in the house of the defendant, for hire and reward to the defend¬ 
ant in that behalf, and that it then became the duty of the 
defendant, as such boarding-house keeper, by herself and her 
servants, to take such due and reasonable care of the goods of 
the plaintiff whilst she remained as a guest with the goods in the 
defendant's house. A breach of this duty is then assigned, and 
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a loss of some of the goods by the neglect of the defendant and 
her servants to take such due and reasonable care. The pleas 
raise issues both upon the duty and the breach. 

Ilis Lordship, after stating the evidence as stated ante, p. 722, 
proceeded :—There was no evidence whether the defendant had 
received a character for carefulness with the butler when he 
entered her service ; there was conflicting evidence whether he 
had on former occasions left the door ajar, and if so, whether that 
was with the knowledge of the defendant, and also whether any 
former robberies attributable to the same cause had occurred. 

Upon this evidence it has been contended that the plaintiff 
should have been nonsuited, on the ground that there was no 
duty in the defendant to take such care of the plaintiffs goods 
as alleged in the declaration; but unless it can be established 
that the defendant was not bound to take any care, it must be 
admitted she was bound to take due and reasonable care. It 
seems to me perfectly clear she was bound to take some care, 
and that my Brother Erie was cpiite right in refusing to nonsuit. 

The more important and more contested question remains, 
what was the extent of care which was due and reasonable under 
the circumstances, and whether the defendant has failed in the 
discharge of that which was incumbent on her. If we were to 
consider the cases of innkeeper and boarding-house keeper on prin¬ 
ciple merely, it would seem that the latter would be required to 
take at least as much care of the goods of a guest as the former. 
Whether I am staying at an inn or a hoarding-house, there is 
ordinarily neither more nor less of an express bailment of my 
goods to the master of the house; in both cases the custody of 
the goods, such as it is, is incident to myself being there as guest, 
and this is in consideration of valuable reward ; while in the case 
of the innkeeper there is, in the absence of any lawful excuse, a 
necessity to receive me, which does not exist in regard to the 
boarding-house keeper. My being received into the house at all 
is owing to a purely voluntary contract, of which the reception 
of my goods is a necessary part, (for it would be simply absurd 
to suppose my lodging in a house, and not bringing with me my 
clothes and articles of personal uso), and a pecuniary reward is 
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lie consideration. The liability of the innkeeper, as, indeed, 
other incidents to his position, do not, however, stand on mere 
reason, but on custom, growing out of a state of society no 
longer existing, and I agree that it cannot be extended in all 
respects to the boarding-house keeper; but the liability of this 
last must be measured by what is reasonable. lie receives for 
hire and reward into his house a guest, with clothes and personal 
chattels; he finds him servants to attend on him, or he attends 
on him himself; supplies him with food prepared by himself or 
his servants ; and he reserves to himself the general control of 
the house, and undertakes in a general way for its security from 
without. I do not know that in measuring the liability resulting 
from these considerations, it is necessary to reduce it under any 
one of the live heads enumerated by Holt, C. J., in Coggs v. 
Bernard , (2 Ld. Raym. 009, 012). There may be no express or 
independent bailment reducible under any one of them, and yet 
there may be a liability where they sustain damage or are lost 
by the misconduct or negligence of the boarding-house keeper. 

It seems, therefore, the right course, with a view to the pre¬ 
sent case, to inquire for what neglects a boarding-house keeper 
will be liable if they are personally his own, and then to see what 
difference, if any, it will make if they are his servant’s. Now, 
if the defendant here had neglected to give the plaintiff a dry 
bed or wholesome food, and the plaintiff had become sick in 
consequence—if the defendant had by negligence lost the boots 
or shoes, or any articles of the plaintiff's dress, which in the 
course of attendance on her she had taken to clean, it cannot be 
doubted that she would have been liable to make recompense in 
damages. The defendant, then, it must be admitted, was bound 
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in her own person to exhibit ordinary care towards the plaintiff 
and her goods, foi ordinary care would presumably have prevent¬ 
ed any oi these thiugs happening. If, now, the jury who 
decided the present case had had to consider the character of 
what occurred in the defendant’s house, supposing the defendant 
had been without servants, or had in the particular instance 
attended on the plaintiff herself, would they have thought that 
ordinary care had been exhibited? On this supposition the facts 
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would have stood thus—the defendant, having placed the plain¬ 
tiff’s goods near to the fore door in the hall, goes out on a winter’s 
evening between five and six, when the light is gone, and leaves 
the fore door ajar, in a street in London, whereby a thief has 
opportunity to enter and carry them away. Could a jury have 
said that that was an act consistent with ordinary care? If the 
door was purposely left open, was it or not reckless so to do ? If 
unintentionally, was it or not the neglect of a very simple and 
easy piece of caution, the ascertaining whether it was open or 
shut? I need not say what the answer of the jury must have 
been—it is enough that under such circumstances it would have 
been a proper question for their consideration. 

But it will be said that, in fact, here the negligence was the 
act of the servant, and therefore we are to see next what difference 
that makes in the case. Waiving for a moment the question of 
liability, I think it must be admitted that the quality of the act 
itself will not be altered by a change of the agent: if it would 
have been negligence in the mistress, it will not be less negli¬ 
gence in the servant; if it would have been no answer in the case 
of the former that she had always before and in all other respects 
been very careful, and that this was a single instance, so in 
respect of the servant, and as against him, the same excuse could 
not have availed. The mistress might have deserved the cha¬ 
racter generally of a prudent housekeeper, and the servant of a 
careful domestic, yet if in the particular instance either had been 
negligent, and thereby injured the plaintiff, each must have 
answered in damages. This rule must prevail wherever, on the 
maxim of respondeat superior, the master is answerable for the 
servant, whether in the way of commission or omission. In no 
such case can the master excuse himself by the care he had taken 
in the selection of his servant, or that servant’s previous good 
character and conduct. If his coachman, being in one instance 
careless or drunk, in driving his master s carriage in his service, 
runs over B., and B. sustains any injury, A. cannot excuse him¬ 
self from answering for it because he had taken all imaginable 
care in seleeting him for his servant, or because he had had the 
best of characters with him from his last employer, or because 
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^such misconduct in a long- course of years bad never happened 
before; and this is so because be is to answer for the act as if it 
were bis own; and if it were his own act, excuses of this kind 
would be unavailing. 

My brother Erie, at the trial, considered the present case not 
to fall within this rule; hd ! separated the servant’s alleged negli¬ 
gence from the defendant’s, and so directed the jury in such 
terms, that unless they thought both concerned—that is, unless 
the servant were negligent in the act which he did, and the 
defendant also negligent in keeping the servant—the jury would 
understand that they ought to find their verdict for the defend¬ 
ant. After much consideration, I cannot agree to this : it seems 
to me a novelty iu the law, without a foundation in any satisfac¬ 
tory principle, complicating the inquiry for the jury very incon¬ 
veniently, and likely to lead them to unjust conclusions. It will 
be observed that I have not attempted to lay down any precise 
definition of the amount or kind of care which the defendant 
was bound to have taken of the plaintiff’s goods; but let the rule 
be, that she was only bound to take such as a prudent house¬ 
holder would take of his own—and less than this it can scarcely 
be—yet, if you understand and apply that rule in the sense in 
which my brother Erie applied it, it is obvious that it is consist¬ 
ent with the grossest negligence, even misfeasance, on the part 
of the servant; for a mistress, who uses all ordinary care in the 
hiring and overlooking of her domestics, may yet have careless 
or wilful servants, or drunken ones, or she may unfortunately 
have a servant who is commonly sober, and yet who, upon one 
occasion being intoxicated, may occasion great loss or injury to 
* the goods of the guests in the house; and this may happen in 
the performance of services for the mistress, and in her place 
and for what the mistress is paid, and yet the mistress will not 
be answerable. 

If the rule, so understood, be applicable to the case of negli¬ 
gence or omission, I cannot see in reason why it is not equally 
applicable to misfeasance and commission. The same care may have 
been taken in the selection of servants guilty of the latter in the 
grossest degree, as of the former; and if that care be used, the 
3 u 
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master will have done all that according* to the rule is required 
of him. But it seems to me the same answer applies in both : 
the guest is entitled to the due and reasonable care absolutely ; 
he comes to the house and pays his money for certain things to 
be rendered in return—among others, the care I speak of; to 
him it is indifferent whether the master renders them in person 
or by a servant; it is the master who engages for them : the 
guest does not stipulate for wholesome food, if the master has a 
good and careful cook ; or a dry bed or clean room, if the house¬ 
maid be cleanly and careful; or for punctual obedience to his 
orders, if the domestics are civil and careful. He stipulates for 
all this directly from the master, having no control himself over 
the servants, and having nothing to do with the master’s judi¬ 
ciousness or care or good fortune in selecting them; and the 
duty of the master must be measured by the same rule; he 
undertakes to the guest not merely to be careful in the choice of 
his servants, but absolutely to supply him with certain things, 
and to take due and reasonable care of his goods. 

When, indeed, we speak of taking the same care of the guest’s 
goods as a prudent owner would take of his own, we do not 
speak of a habit or character generally, but we apply it to the 
particular instance upon which the question arises in judgment. j 

Occasional carelessness of conduct is consistent with general 
carefulness of character, though it is not commonly found with 
it: a man, therefore, may be a prudent owner, and yet not in 
every instance take good care of bis own property. The only- 
practical question therefore, turns upon the quality of the indivi¬ 
dual act—has such care been shewn in the particular instance as 
the party injured had a right to insist on? If it has not, he 
must be answerable who, expressly or impliedly, has undertaken 
for a sufficient consideration to shew it. 

It may be said that this may sometimes lead to hard conse¬ 
quences ; and no doubt the liability of masters for the acts or 
omissions of their servants weighs heavily on them; but the 
hardship would be at least equal it the master were not liable, 
and it would be attended with injustice too. Tl the master be 
morally innocent, so must the injured party be also, (for he 


cannot recover if* by his own misconduct or negligence be has 
contributed to the loss) ; and of two innocent persons, surely lie 
should suffer through whom it is, by the employment of another, 
the mischief has been occasioned. 

I think, therefore, that the case should go down for a new 
trial. 

Lord Campbell, C. J. — After having considered this case 
very deliberately, I come to the conclusion that the rule for a 
new trial ought to be made absolute. 

T think that the application for a nonsuit was properly refused, 
and that the defendant was not entitled to a verdict on the 
fourth plea, denying that the plaintiff was received into the 
boarding-house, with her goods, on the terms mentioned in the 
declaration. The declaration neither alleges a bailment into the 
personal custody of the defendant, nor charges an absolute duty 
to keep safely. The defendant did receive the plaintiff, with her 
goods, “ on the terms of providing her with rooms, furniture, 
meat, drink, servants, attendance, and other necessaries, and of 
taking due and reasonable care of her goods while they were in 
the said house, and the plaintiff remained such guest therein ” 
viz. such due and reasonable care as a hoarding-house keeper 
ought to take of the goods of a guest. This by no means 
amounted to the care which an innkeeper is bound to take of the 
goods of a guest, or the care required of a bailee, with whom 
goods are deposited to be safely kept, and returned to the owner, 
although the duty, whatever the extent of it might be, was not 
undertaken gratuitously. 

Tl.e evidence adduced by the defendant was very strong to 
rebut the case of negligence made by the plaintiff, and even to 
shew negligence on the part of the plaintiff as conducive to the 
loss ; hut I cannot bring myself to think that the three questions 
were properly left to the jury-" first, whether the loss happened 
from the negligence of the servant in leaving the door open ; 
secondly, if it did, whether there was any negligence in the 
defendant in hiring or keeping such a servant; and, thirdly 
whether there was negligence on the part of the plaintiff « h;,.^ 
conduced to the loss.” If the jury should think that there w is 
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no negligence in the servant in respect to leaving the door open, 
they were to find for the defendant, and this was quite proper. 
But although there should be negligence in the servant in leaving 
the door open, however gross it might be, still the jury were to 
find for the defendant, unless there was negligence in the defend¬ 
ant in hiring and keeping such a servant. The third question 
was to arise only if the first two were answered favourably for the 
plaintiff. Now, if the loss arose from gross negligence in the 
servant, I cannot say that the defendant might not be liable, 

although she was not guilty of any negligence in hiring or 

keeping the servant. 

Low as the duty of a boarding-house keeper may be with respect 
to the care of the goods of a guest, compared to that of an 

innkeeper, I cannot go so far as to say that in no case can he be 

liable for loss of goods by the negligence of a servant, although 
he was not guilty of any negligence in hiring or keeping the 
servant. I by no means say, that if the loss of the plaintiff’s 
dressing-case arose from the servant having by mistake left the 
door ajar when he intended to shut it, the defendant must be 
liable for the loss ; but I think there may be negligence in leaving 
the outer door of a boarding-house open, whereby the goods of a 
guest are stolen, which might render the master liable. I think 
there is a duty on his part, analogous to that incumbent on every 
prudent householder, to keep the outer door of the house shut at 
times when there is a danger that thieves may enter and steal 
the goods of the guests. II he employs servants to perform this 
duty, while they are perform nig it they are acting within the 
scope of their empk^ment, and he is answerable lor their negli¬ 
gence. He is not answerable for the consequences of a felony 
nr even a wilful trespass committed by them ; but the general 
rule is, that the master is answerable for the negligence of his 
servants while engaged in offices which lie employs them to do . 
and lam not aware how the keeper of a lodging-house should 
he an exception to the rule. He is by no means bound to the same 
strict care as an innkeeper; but within the scope of that which he 
(iught to do, I apprehend that he is equally liable whether he is 
to do it by himself or his servants. 


The doctrine, Unit inquiry is to be made whether the master 
was guilty of negligence in hiring or keeping the servants, is, I 
believe, quite new. The scienter as to the character aiul habits 
of the servants may become material where an attempt is made 
to throw upon him a liability for a loss by their felony or wilful 
trespass, to which prima facie he is not subject. With respect 
to commodation , or “ lending gratis,” it is expressly laid down by 
Holt, C. J., in Coggs v. Bernard , (2 Ld. Rayrn. 909), that the 
bailee is liable for the negligence , of his servant, without any 
consideration of personal negligence in hiring or keeping him # 
Putting the case of a horse borrowed, he says, (p. 91G), “If the 
bailee put this horse in his stable, and he were stolen from 
thence, the bailee shall not be answerable for him. But if he or 
his servants leave the house or the stable doors open and the 
thieves take the opportunity of that, and steal the horse, he will 
be chargeable, because the neglect gave the thieves the occasion 
to steal the horse.” Here extraordinary care is required, and 
the bailee is liable for slight negligence. But Story makes the 
bailee liable for the negligence of his servant in the case of the hirer 
of a horse, who is only bound to take the same care of the animal 
that a prudent man would of his own. “The hirer is not only 
liable for his own personal default and negligence, but for the 
default and negligence of his servants and domestics about the 
thing hired. If, therefore, a hired horse is ridden by the servant 
of the hirer so immoderately that he is injured or killed thereby, 
the hirer is personally responsible. So, if the servant of the 
hirer carelessly and improperly leaves open the stable-door of the 
hirer, and the horse is stolen by thieves, the hirer is responsible 
therefor.” (Story on Bailments, s. 400, c. vi, p. 404, 5th ed.) 
The same distingushecl jurist proceeds to shew, that in cases 
where only ordinary care is required in the bailee, he is not liable 
for thefts by his servants, unless there be circumstances which 
impute to him personally a want of due diligence. "Thus, 
where a trunk was deposited with an upholsterer for a reward, 
the contents of which were stolen by his servants, notwithstand¬ 
ing reasonable care in the custody of it by him, he was held not 
responsible for the loss. But .... if a watch is deposited with 
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a watchmaker for repairs, and it is left in his shop in a less secure 
repository than that in which he keeps his own, and it is stolen 
by his servants, he will be responsible for the loss. So, if an 
agister of cattle for reward leaves open the gates of his field, or 
allows the fences to be defective, so that the cattle escape, lie 
is liable for the loss.” (Id. 4*07). I conceive, that in all the 
various sorts of bailment, when a question arises as to the liabi¬ 
lity ot the bailee for the loss of the thing bailed, it is to be deter¬ 
mined by the degree of care required from the bailee, and the 
degree of negligence from which the loss arose, and that the 
question is not whether the negligence is imputed personally to 
the bailee or to his servants within the scope of their employ¬ 
ment. 

In the present case, if jVTrs. llichardson herself had gone out 
and left the door ajar, so that a thief had entered and stolen the 
plaintiff s goods deposited in the hall, it would not necessarily 
follow that she would have been liable for the loss. The jury 
would have had to say whether, under all the circumstances, this 
was a want of the ordinary care to be expected from a prudent 
house-keeper. At some hours of the day, and in certain situa¬ 
tions, the outer door of a house may be left entirely open without 
any negligence. Story, in treating of the extraordinary respon¬ 
sibility of an innkeeper; intimates an opinion, that where it is 
the usual custom to turn a horse out to pasture in the night, the 
innkeeper would not be liable for the loss of a horse so turned 
out and stolen; and he adds, “ In the country towns in America 
it is very common to leave chaises and carriages under open 
sheds all night at inns, and also to leave the stable-door open or 
unlocked. Under such circumstances, if a horse or chaise should 
be stolen, it would deserve consideration how far the innkeeper 
would be liable.” (Id. 478). 

The questions to be left to the jury in the present case, I think 
were, whether the door was left open, and whether there was a 
want of ordinary care and diligence in so leaving it open, where¬ 
by the property was lost. The distinction taken between the 
negligence of the servant in leaving the door open, and the 
negligence of the defendant in hiring or keeping the servant it 
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seems to me cannot be supported. Wherever a loss of the thing* 
bailed arises from a want of the degree of care which, from the 
nature of the bailment, ought to be exercised, I think it 
immaterial whether the negligence be imputable personally to 
the bailee or to servants employed by him. It was very truly 
observed at the bar that this was not the common case of deposi¬ 
tion, and the duty of the defendant was not that of a bailee to 
whom a chattel is personally delivered to be safely kept and 
returned for reward. But there was a duty incumbent upon the 
defendant, as keeper of the boarding-house, with respect to the 
plaintiff's goods, when they were lawfully deposited in the hall, 
and even while they remained in the room appropriated to the 
plaintiff; and I think it was a breach of that duty if, through 
the gross negligence of the defendant or her servant, the outer 
door was left open at a time when thieves might be expected 
to enter the house, and by means thereof the goods were 
stolen. 

The luggage of a passenger by railway, though never delivered 
to any servant of the company, and remaining in the personal 
keeping of the passenger during the journey, is nevertheless, in 
point of law, in the custody of the company, so as to render 
them liable for its loss by the negligence of their servants. 
(See The Great Northern Railway Company v. Shepherd , 8 Exch. 
30). But in the present case the jury were told to find for the 
defendant, although the loss arose from the negligence on the ser¬ 
vant, although there was no negligence on the part of the plaintiff 
if the defendant was not guilty of negligence in hiring or keep¬ 
ing the servant. This amounts to the doctrine that the boarding¬ 
house keeper cannot be liable for negligence of the servant, however 
gross, which causes the loss of the goods of the guest, if the 
master cannot be justly accused of negligence in hiring and 
employing that servant. To this doctrine I cannot accede. 

I by no means suppose that a boarding-house keeper is liable 
for a loss of the goods of the guest by theft where there has 
been no negligence : robbery is vis major, which, according to 
the latter opinion, would excuse even an innkeeper, although 
not a common carrier. But the loss here is alleged to have 
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arisen from tlie gross negligence of the servant, for which I 
think the boarding-house keeper may by liable, without proof of 
previous knowledge of any deficiency or evil habits in the ser¬ 
vant. 

In the argument it was contended that the defendant could 
not be liable for the negligence of the servant, as it resolved 
itself into mere non-feasance. But without determining whether 
the imperfect shutting of the door is to be called non-feasance or 
misfeasance, I think the doctrine cannot lie supported, that when 
there is a duty to be performed, which is left to a servant, the 
master is not liable for the omission or non-feasance of the 
servant. We have already seen the liability of the master, where 
from the omission to shut a stable-door, a steed is stolen; and 
many other instances might be given where the omission of a 
servant to do acts, in pursuance of a duty, for protecting the 
public against danger, would render the master liable for the 
consequences. Here the duty was that the outer door of the 
house should be properly attended to, not that it should be kept 
constantly shut; and the simple fact of its being left for a time 
ajar, or wide open, would be no conclusive evidence of negligence 
for which the defendant is liable. But the outer door might be 
left open under circumstances which might make it amount to 
gross negligence; and if this was the act of a servant, I cannot say, 
that to render the boarding-house keeper liable, it is necessary to 
prove that he knowingly kept a negligent servant. The only 
duty in this case arose out of the relation of boarding-house 
keeper and guest ; but I think there might have been a breach 
of that duty under the circumstances alleged and proved, with¬ 
out- proof of personal misconduct on the part of the defendant. 

I therefore concur with my brother Coleridge in thinking 
that the rule for a new trial should be made absolute ; but as my 
brother Wigktman and my brother Erie are of a contrary 
opinion, the rule will be discharged. Rule discharged. 

As to presumption of authorization by the Principal and 
liability for acts of' agent, the law has been broadly stated by 
Lord Denman in an action to recover against the gas works, 

<c It is said that the directors were ignorant of what had been 
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one. In my judgment that makes no difference—provided they 
gave authority to the Superintendent to conduct the works* thev 
are answerable. It seems to me to be both common sense and 
law, that if persons for their own advantage, employ servants to 
conduct works, they must be answerable for what is done by 
these servants. 
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P. 476, ch. 10. Phillips. Presumptive evidence. Ellis, v. 
Sheffield gas Works. 18 Jurist, 146. 

The case of Collen v. Wright taken from the Jurist of April 
17th, 1857 p. 365 will show how far an agent without any authori¬ 
ty from his principal will be liable at the action of a lessee, for 
damages and expenses. 

John Collen v. Mary W right and others. Executors of Ro¬ 
bert Wright, Deceased.—Jaw. 27///, 1857. 

. Agent — Representation—Absence of authority — Liability — 

Damages . 

W., believing that he was authorised by G., entered into an 
agreement with C. for letting to him a farm belonging to G. on 
a lease for twelve years, and signed the agreement as agent of G. 
C., believing that W. had authority to make and sign the agree¬ 
ment as the agent of G., entered upon the farm, and expended 
money in the cultivation and improvement of it. C. was inform¬ 
ed that G. refused to sign the lease, on the ground that W. was 
not authorised to let the farm for twelve years, or on the terms 
set forth in the agreement, and thereupon instituted a suit in 
Chancery against G. for a specific performance, and gave notice 
to W. that he would proceed with the suit at his expense, unless 
he required him not to do so. The suit came on, and the bill 
was dismissed upon the ground that W. had no authority from G. 
to sign the agreement as his agent or on his behalf; and C. 

afterwards quitted the farm in pursuance of a notice from G.:_ 

Held, that W. was liable to C. in an action on an implied 
warranty that he had authority from G. to sign the agreement ; 
and that C. could recover, first, the money expended upon the 
farm ; and secondly, the costs of the Chancery suit, (Wightman, 
J., doubting) ; but quaere, whether he could recover against W 
damages for the loss of the bargain ? 
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Lord Campbell, C. J— I am of opinion that the action is 
maintainable. There is no doubt that the deceased asserted 
that he had authority to enter into the contract for granting the 
lease. That is a promise and warranty upon which he might be 
sued, although he believed that he had authority. Having induc¬ 
ed the plaintiff to believe that he had authority, he is bound by 
that contract if he had no authority; his promise is broken, and 
an action is maintainable. There is a lawful promise upon a 
sufficient consideration, and I do not understand why that is not 
the foundation of an action, though there was no bad faith. 
Without the case of llandell v. Trimen (18 C. B. 786) I should 
have thought that the action was maintainable; and that case is 
an express authority in support of the proposition. I always 
thought that suing the agent in suoli a case as principal was 
absurd; and an illustration of its absurdity was put in the 
supposed case of an undertaking by A. that another should many 
B.; how could he be treated as principal? But it is equally clear 
that an agent, describing himself as agent, gives a warranty that 
he has authority as agent, and is liable to make recompense for 
all that the party to whom he has warranted himself agent has 
suffered by reason of the breach of warranty—not all that he 
might have recovered against the principal, but all the loss 
sustained by the plaintiff on account of the breach of warranty. 

The claim to the profits, which might have been made by the 
bargain, being abandoned, and Mr. Lloyd having properly admit- 
ted that the defendant is liable for the money laid out by the 
plaintiff upon the farm, the only question which remains is, 
whether the plaintiff is entitled to recover the costs of the 
Chancery suit. Looking to the facts herd presented to us, I am 
of opinion that he is entitled. In giving faith to Wright’s 
representation he only did what a reasonable man would have 
done—he filed his bill in Chancery for a specific performance. 
This case does not differ from a sale of goods by a broker; the 
broker, asserting that he has authority, agrees to sell goods, and 
the principal says he has no authority ; the purchaser would not 
be guilty of any imprudence in giving credence to the statement 
of u ie broker. If, before an action was brought against the 
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^/principal, the broker explained, the costs would not be recover¬ 
able ; but if the assertion was never retracted, except by the 
counter assertion of the principal, and it turns out that the 
action against the principal is not maintainable, because the 
broker had not his authority, then the costs of that action seem 
to be a damage naturally and proximately arising from the act of 
the defendant. I cannot distinguish that case from the bill for 
a specific performance in this case, which was filed by the plaintiff 
upon a belief of the assertion of Wright that he had authority 
to enter into the contract. It is found as a fact that he had not 
authority, and he never condescended to explain until he had 
notice of the suit in Chancery. On these facts I am of opinion 
that the defendants are liable for the costs of the Chancery suit. 


WiGimrAN, J.* — If a person contracts with another as agent, 
lie impliedly undertakes that he is the person he represents himself 
to be, and that lie lias authority to contract as he does; and if 
direct damage arises to the other, he is liable to an action; and 
it is not an essential ingredient that there should have been a 
fraudulent representation. In the case the deceased represented 
himself to the plaintiff as the agent of Gardner; he entered into 
the contract as agent; and though he believed that he had 
authority, he had none. If ill consequences result to the plaintiff 
from that mistake, and he is induced by the representation to 
lay out money, the defendants are liable to this action, which is 
an action upon an implied undertaking that the deceased had 
authority to contract, and not an action for fraudulent misrepre¬ 
sentation. 

As to the question of damages, I have no doubt that the 
defendants are liable for all the expenses the plaintiff is necessarily 
put to by the representation of the deceased; but I have had 
some doubt as to the costs of the Chancery suit, in which the 


whole question was personal to Wright, whether he had authority 
or not. It may be questionable whether, before the plaintiff 
fixes his executors with those expenses, he should have given 
notice to him that he was about to commence proceedings 
against Gardner; and it may be doubtful whether he should not 


* Coleridge, J., had gone to chambers* 
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have ascertained whether the deceased still persisted that lie had 
authority. 

Crompton, J. — The question is, whether an action will lie 
against the executors of an agent who represented that he had 
authority to enter into a contract. I think that where a party 
enters into an agreement, whether written or verbal, he is bound 
by the statement there contained. In this case the deceased 
stated, on the face of the instrument, that he was agent. That 
imports a promise; and there is a good consideration for it. 
The promise is —“ I am agent, having authority to bind my 
principal / 5 But if the contract is not in writing, it may be a 
question for the jury, on the words used, whether there was a 
representation. I agree with Mr. Lloyd that an action of deceit 
would not lie in this case without fraud, because there was no 
mala fides. But when the party holds himself out as agent in 
this manner, an action lies on the contract of warranty. 

As to the damages, it is conceded that money laid out upon 
the farm may be recovered; and as to the loss of the bargain, it 
is too doubtful for the plaintiff to insist upon it. The question 
which has been most discussed is whether the costs of the 
Chancery suit can be recovered. Suppose nothing had passed as 
to notice or information to the plaintiff that the deceased had no 
authority, I think that a party to whom a representation such as 
this is made has a right to rely upon the representation that he 
had authority, and, by bringing an action or filing a bill in equity, 
to enforce the contract. The costs ol such an action or suit are 
damages which flow from the misrepresentation as a natural 

o 

consequence, and are not too remote. There may be cases in 
which a party is warned, so as to make it reasonable and prudent 
that he should give notice, and ask whether the party who made 
the presentation wished him to carry on the action or suit or 
not. Then, was the deceased put sufficiently on his guard by the 
sending of the note and the answer to it.'' I think that there was not 
su h want of caution in the plaintiil as to make it imprudent in 
him to file a bill in Chancery for a specific performance. A jury 
might include the costs of the suit in the amount of damages; 
and it being in this case a question for us, I think we should do 
so .—Judgment for 'plaintiff accordingly . 
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False and Fraudulent Representations .)—A declaration stated 
that the defendant, who was employed as architect by A. and 
others to superintend the building of a church, falsely and frau¬ 
dulently represented and pretended that he was authorised by A. 
to order, and did order, stone of the plaintiff for the building of 
the church, for and on account of, and to be charged to A., and 
that the plaintiff relying on that representation, and believing 
that the defendant had authority from A. to order the stone on 
his account, delivered the same, and the same was used in the 
building of the church; whereas in truth and in fact the defend¬ 
ant was not, as he well knew, authorised so to order the stone. It 
then went on to aver, that A. refusing to pay for the stone, the 
plaintiff, trusting in the representation of the defendant, sued 
A. for the price and failed in the action, and had to pay A/s 
costs, and also the costs incurred by his, the plaintiff's attor¬ 
ney:—Held, that the declaration sufficiently disclosed a cause of 
action, and, it appearing that the defendant had no such authority 
as he represented, that the plaintiff was entitled to recover, not 
only the value of the stone, but also the costs he had incurred 
and paid in the former action. Bandell v. Trimen , 18 C. B, 
786 ; 25 L. J., C. P., 307. 


When a third party acting in good faith upon the statement 
of the agent of the office resided beyond policy limits, Held 
that the office was liable. 

Liability of Principal for Acts of Agents )—A life policy was 
subject to a condition making it void if the assured went beyond 
the limits of Europe without licence. An assignee of the policy, 
on paying the premium to a local agent of the assurance society, 
at the place where the policy had been effected, informed him 
that the assured was resident in Canada. The agent stated that 
this would not avoid the policy, and received the premiums 
until the assured died :—Held, that the society was precluded 
from insisting on the forfeiture. Wing v, Harvey , 5 De G. Mac. 
& G. 265; 18 Jur. 394; 23 L. J., Chanc. 511. 

How far contractors may be liable for the acts of their 
servants will be seen below. 

Liability of contractors for acts of servants.) —If one employs 
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another to do an act which may be done in a lawful manner, and 
the latter, in doing it, unnecessarily commits a public nuisance, 
whereby injury results to a third person, the employer is not 
responsible. Peachey v. Rowland , 13 C. B. 182. 

A. employed B. to construct a drain in a public highway. B. 
employed C. to fill in the earth over the brickwork, and to carry 
away the surplus. C., in performing his work, left the earth 
raised so much above the level of the road, that D., driving in 
the dark, was thereby upset and sustained injury :—Held, that 
A. was not responsible for the negligence of C.— Id, 

Though a person employing a contractor to do a lawful act is 
not responsible for the negligence or misconduct of the contrac¬ 
tor or his servants in executing that act, yet if the act itself is 
wrongful, the employer is responsible for the wrong so done by 
the contractor, or his servants, and is liable to third persons, 
who sustain damage from the doing of that wrong. Ellis v. 
Sheffield , Gas consumers' Company, 2 El. & Bl. 767 ; 18 Jur. 146 ; 
23 L. J., Q. B., 42. 

The defendants, a registered joint stock company, contracted 
with A. for the laying of their main gas-pipe in the streets of 
Sheffield, having no special powers for that purpose. The ser¬ 
vants of A. left a heap of earth and stones which had been 
thrown out of the trenches dug for receiving the pipes in one 
of the streets, and the plaintiff, in passing along the street, 
tumbled over it and was injured -Held, that the defendants 
were liable to an action for the injury occasioned to the plain¬ 
tiff.—A/. 

Liability of Master for Acts of Servant.'] —The defendant, a 
person of full age, contracted with the plaintiff to carry goods 
for her in his cart. The defendant sent his servant with the 
cart, and the plaintiff, by the permission of the servant, but 
without the defendant’s authority, rode in the cart with her 
goods. On the way the cart broke down, and the plaintiff was 
thrown out and serverely injured :—Held, that as the defendant 
had not contracted to carry the plaintiff, and as she had ridden 
in the cart without his authority, he was not liable for the 
pergonal injury she had sustained. Lyyo v. Neivbold, 9 Exch. 
302; 23 L. J., Exch., 108. 
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A master is responsible for injury resulting from the negligence 
of bis servant whilst driving bis cart or carriage, provided that 
the servant is at the time engaged in the business of bis master, 
even though the accident happened in a place where his master's 
business did not call him; but if the journey on which the 
servant starts be solely for his own purposes, and undertaken 
without the knowledge or consent of his master, the latter is not 
responsible. ‘Mitchell v. Orassweller , 13 C. B. 237. 

The defendants' carman having finished the business of the 
day, returned to their shop in Welbeck-street with their horse 
and cart, and obtained the key of the stable, which was close at 
hand; but instead of going there at once and putting up the 
horse, as it was his duty to do, he, without his master's know¬ 
ledge or consent, drove a fellow workman to Euston-square, and 
in .his way back ran over and injured the plaintiff and his wife :— 
Held, that inasmuch as the carman was not, at the time of the 
accident, engaged in the business of his masters, they were not 
responsible for the consequences of his unauthorised act.— Id. 

Patten v. Rea. — May Z§th, 1857. 

Master and Servant—Negligence ly Servant in Master’s 
employ* 

T., who was the collecting clerk of the defendant, kept a 
horse and gig of his own at his master's stables, free of charge, 
he using the same for the business of his master, as well as on 
his own account. T. having, whilst out with his horse and gig, 
to the knowledge of the defendant, and for the purpose of 
collecting the defendant’s business debts, negligently run against, 
and occasioned an injury to, the horse of another person,—Held, 
that the defendant was liable for the injury, although he had not 
expressly requested T. to go with the horse and gig on his, the 
defendant's, business. 


Cockburn, C. J.—I am of opinion that this rule should be 
discharged. I concur in the proposition stated by the learned 
counsel for the defendant to this extent—that it is not sufficient 
to make the master responsible for the negligent driving of the 
servant, that the servant has been guilty of negligence in driving 
the vehicle, unless he was driving at the time in the course of 
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his master’s employ—that is, that he was driving* on such occasion 
with his master’s authority. But I think that there was abun¬ 
dant evidence to satisfy that in the present case. It is true 
that the horse and gig in question were not the master’s ; but 
Taylor was the general manager of the defendant, and by a tacit 
arrangement between them he used the horse and gig in the 
service of the defendant, they being kept on the defendant’s 
premises, and at his expense. Taylor must have had left to him 
the discretion of determining whether the business of the defen¬ 
dant could best be done by a horse and gig or not; and there 
was added to that this fact, that the defendant knew on this 
particular occasion that Taylor was so using the horse and gig. 
Therefore, though the horse and gig were in fact Taylor’s, they 
were used for his master’s business and with his knowledge, and 
kept by the defendant, in consideration of such use, free of expense 
to Taylor. There is also, I think, no ground for disturbing the 
verdict for being against the evidence,, 

Williams, J.—I am of the same opinion. I agree with Mr. 
Atherton, that in all cases of this kind the real question is, 
whether the servant was acting on the occasion as agent of the 
master. That is demonstrated by the course of pleading, which 
gives the plaintiff in such cases the option of stating the act in 
his declaration as the act of the defendant’s servant, or by stating 
it, according to its legal effect, as the act of the defendant himself, 
which the case of Bruch v. Froment (G T. R. 169) shews he may 
do. In this case I think there was ample evidence to shew that 
Taylor was acting on the occasion in question as the agent of 
the defendant. No doubt it was necessary for the plaintiff to 
prove that Taylor was then employing the horse and gig about 
the defendant’s business, but I think that there was sufficient 
evidence to establish this, and that it was so left by the learned 
judge to the jury; but whether it was so left or not is immaterial 
in this case, for no complaint of that kind is stated in the rule. 
I also think that it is not necessary that there should be any 
express request to go with the horse and gig on the defendant’s 
business. The jury may imply it from the general nature of the 
employment. There is, therefore, I think, no ground for this 


complaint; and with respect to the other point, I also think that 
the verdict should not he disturbed, and that this rule cannot, 
therefore, be supported on either ground. 

Wilt.es, J.—I am also of the same opinion. The argument of 
the defendant’s counsel is contrary to what is laid down by Holt 
C. .T., in Tarbervile v. Slampe, (1 Ld. Raym. 264), where it is 
stated, that “ if the defendant’s servant kindled the fire in the way 
ol husbandry, and proper for his employment, though he had no 
express command of his master, yet his master shall be liable to 
an action for damage done to another by the fire, for it shall bo 
intended that the servant had authority from his master, it being 
for his master’s benefit.” It is plain that Taylor was acting for 
his master in what lie was doing on this occasion, and therefore 
the master is responsible. 

■CltoWDElt, J., concurred .—Rule discharged. 

The Plaintiffs advanced money to the agents of an Indigo fac¬ 
tory belonging to Messrs. Macintyre and Co. on their bill upon 
the firm, which was dishonored on presentation, and the action 
was preferred against both principal and agents, and in the 
Lower Court judgment passed for Plaintiff, finding that Messrs. 
Macintyre and Co. were the owners of the concern, that the 
money was obtained by their managing agents, for the benefit 
of their concern, and the house received the produce indigo of 
1848, for which year the advances had been made. An appeal was 
preferred on the grounds, that the agents were not authorized to 
draw upon the owners, and that they were exclusively liable, 
and that if a decree passed, it might run against the concern. 
Held, that as a general rule, the principal is liable for the acts 
of his agent, in so far as such acts are connected with the agency 
and are done lor the benefit and interest of the principal. In 
this case, the money was advanced to the agents on the faith of 
past transactions upon their bills ; they had been in the habit 
of drawing such bills, and the owners had been in the habit of 
borrowing them; this proves the nature of the agency. It is ob¬ 
jected that the agents exceeded their powers in drawing the bill ; 
but this could not be known to the party advancing the money 
and as it is further established that the house received the pro- 
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dace of the factory for this year, for which the money was borrow¬ 
ed, it appears to the Court that the debt is justly and equitably 
due by the owners and that their refusal to pay, is contrary to 
the established principles of fair commercial transactions. George 
Asliburnher, Petitioner, July 25th, 1849. 

Three executors and trustees, A., B., and G\, were authorised 
to carry on the testator's farm ; A., with the concurrence of B. 
and C., managed the whole affairs relating thereto :—Held, that 
in taking the accounts against B. and C., A. was to be considered 
their agent. Toplis v. Harrell, 19 Beav. 423.— Jurist, Digest. 

In execution the vakeel of the decrecliolder applied to be 
allowed to purchase a certain estate of the judgment-debtor for 
5000 Its. It was sold by the Revenue authorities for 4000 11s. 
and the Judge ordered a resale, the lot to be put up at 5000 Its. 
and in default of a higher bidder to become the property of the 
deereeholder. In an appeal over, the decreeholder was directed, 
in the first instance, to prefer his objections to the local authorities, 
and the Lower Courts were of opinion that the vakeel had no 
sufficient authority to bind his principal. Held in appeal, that 
the deereeholder bound himself in his vakalut narneh to abide 
by the acts of his vakeel and to that engagement he must be 
held. Ilis present denial of his vakeel, duly appointed and 
accredited, cannot avail, and the original order of the Judge 
must be upheld. Sheikh Burkut Ilosein, Petitioner, March 22nd, 

1842. 

The register of a ship is not conclusive evidence of the liability 
of the person appearing thereon as owner, for the acts of the 
master done within the scope of his general authority. Myers 
v. Willis (in error), 18 C. B. 8S(> ; 2 Jur., N. S., 788—Exch. 

Cham. Judgment of Court of Common Pleas affirmed, 17 C. 

B. 77 ; 2 Jur., N. S., 41; 25 L. J., C. P., 39 S. P., HacJcwood 
v. Lyall, 2 Jur., N. S., 44 n.; 25 L. J., C. P., 44 n.— Digest, 

Jurist. 

The law of principal and agent applies to such a case, and the 
owner will not be liable, unless that relation can be shewn to 
exist between him and the master. A/. 

The owner of a ship which was then at sea, and on a seeking 
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transferred her to the defendant by absolute bill of sale, 
which was duly registered. The bill of sale was, in fact, intend¬ 
ed only as a collateral security for a loan, and the defendant in 
no way interfered with the ship. While abroad, the master 
entered into contracts (which were within his general authority) 
with the plaintiff, neither party being aware that the ship had 
been transferred to the defendant:—Held, that the defendant 
was not liable to the plaintiff, as there was no evidence of autho¬ 
rity from him to the master to act as his agent.— Id. 

The case of Peers v. Snevd may have constant application 
in this country, where zemindars repudiate acts of their subor¬ 
dinate managers in the usual course of their duties. 

A power to aland agent to “ manage and superintend estates,” 
authorises him on behalf of his principal, to enter into an agree¬ 
ment for the usual and customary leases, according to the nature 
and locality of the property. Peers v. S/ieyd , 17 Beav. 151. 
Digest, Jurist. 

A naib raised money to pay the rent due upon his master’s 
estate and, on requisition gave a bond for,the money without dis¬ 
closing the fact, that he was merely doing so as agent for his 
principal. In the lower Court, a decree passed personally and 
exclusively against the Naib, who, in appeal was exempted and 
the principal made exclusively liable on the strength of a letter 
directing the Naib to save his estate from sale as best he could. 
Held in special appeal that the Naib having incurred a personal 
responsibility, must meet it. Brijmohun Banerjea, Applt. 4th of 
February, 1857. 

The case of Harmer v. Cornelius, Jurist, reports December 4th, 
185S, is in point to show, that workmen employed contract for 
the posesssion of competent skill, and on default, such workmen 
may be discharged. 

IIarmer v. Cornelius .—June 22nd and July htk. 

Contract for skilled labour—Fraudulent representation of work¬ 
man's competency—Caveat eniptor — Readiness ami willingness —. 
Warranty of skill—Spondes peritiam artis — Lieampetcacy — 
Rescinding contract. 

Where a skilled labourer is hired in the way of his calling, he 
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impliedly contracts that he has skill, reasonably competent for 
the performance of the task, and an express promise is not 
necessary; and if he turns out to be incompetent, his employer 
may at once rescind the contract of hiring, and discharge him. 

Willes, J., now (July 5) delivered the judgment of the 
Court.—We are of opinion that the rule must be made absolute. 
When a skilled labourer, artisan, or artist is employed, there is 
on his part an implied warranty that he is of skill reasonably 
competent to the task he undertakes—spondes peri Liam artis. 
Thus, if an apothecary, a watchmaker, or an attorney be employed 
for reward, they each impliedly undertake to possess and exeeise 
reasonable skill in their several arts. The public profession of 
an art is a representation and undertaking to all the world that 
the professor possesses the requisite ability and skill. An 
express promise or express representation in the particular case is 
not necessary. It may be, that if there is no general and no 
particular representation of ability and skill, the workman under¬ 
takes no responsibility. If a gentleman, for example, should 
employ a man, who is lyiown to have never done anything but 
sweep a crossing, to clean or mend his watch, the employer 
probably would be held to have incurred all risks himself. But 
in the case under consideration the correspondence shews, in 
addition to the implied representation, an express and particular 
representation by the plaintiff, that lie did possess the requisite 
skill. The next question is this—supposing that, when the 
skill and competency of the party employed are tested by the 
employment, he is found to be utterly incompetent, is the employer 
bound nevertheless to go on employing him to the end of the 
term for which he is engaged, notwithstanding his incompeteney ? 
This is a question upon which we have been furnished by the 
Ear with no authority, probably because such labour being 
seldom retained fora longtime certain, the question has not often 
arisen. But it seems very unreasonable that an employer should 
he compelled to go on employing a man who, having represented 
himself competent, turns out to be incompetent. An engineer 
is retained by a railway company lor a year to drive an express 
train, and is found to be utterly unskilful and incompetent to 
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ive or regulate llic locomotive ; are the railway company still 
bound, under pain of an action, to intrust the lives of thousands to 
his dangerous and demonstrated incapacity ? A clerk is retained 
for a year to keep a merchant’s books, and it turns out that he 
is ignorant, not only of book-keeping, but of arithmetic; is the 
merchant bound to continue him in his employment? Miscon¬ 
duct in a servant is, according to every day’s experience, a 
justification of a discharge. The failure to afford the requisite 
skill which had been expressly or impliedly promised, is a breach 
of legal duty, and therefore misconduct. The rule of the civil 
law, “ imperitia adnumeratur,” applies. We may add, that a 
precedent of a plea grounded on the implied condition of com¬ 
petency is to be found in the late Mr. Joseph Chitty’s work on 
Pleading, edited by the late Mr. Pearson, (pp. 1 GO-105). So 
iii Spain v. Arnott, (2 Stark. 256), Lord Ellenborougli, speaking 
of a servant who had refused to perform his duty, says, “ The 
master is not bound to keep him on as a burthensome and useless 
servant to the end of the year.” And it appears to us that 
there is no material difference between a servant who will not 
and a servant who cannot perform the duty for which he was 
hired. For these reasons, we think that the substantial part of 

the plea was proved, and that the rule must be made absolute._ 

Rule absolute. 

The case Haseler v. Le Moine will shew the liability of the 
landlord or zemindars in similar cases which constantly occur 
in India. 

Haseler v. LeMoixe and Nordkx.— Nov. 5 th, 1858. 

Landlord and tenant—Brokers irregularity—^Selling without 
appraisement —11 Geo. 2, c. 19, s. 19 —Liability of landlord. 

A landlord is responsible for the broker’s irregularity in sell¬ 
ing, without appraisement, goods of the tenant distrained, 
though the distress was put in, without the landlord’s knowledge 

O 1 

by his agent. 

F. Russell, for the defendant Miss Le Moine.—This ease was 
tried, before Cockburn, C. J., at the last sittings at Guildhall, 
when a verdict was found for the plaintiff; with leave to move to 
enter a verdict for the defendant Le Moine, or for a new trial, 
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on the ground that there was no evidence against her. The 
action was for selling, without appraisement, the goods of tlic 
plaintiff, who was a monthly tenant to Miss Le Moine, under a 
distress for rent. One Alexander received the rents and managed 
her property for Miss Le Moine, and had put in a distress upon 
the premises occupied by the plaintiff, without any previous 
authority from her; and the other defendant, Norden, was the 
broker put in by Alexander, and Norden, without any authority 
from Alexander, had sold the goods without having had them 
previously appraised. It is submitted that Alexander could not 
have been made responsible for this illegal act of the broker, 
which he had not authorised, and consequently Miss Le Moine 
could not be responsible, as she had never authorised, and was 
ignorant of, what Alexander had done. (Lciois v. Lead , 13 M« 
& W. 834). [ Byles , J.—I think this case has been decided, and 
it has been held that a landlord is responsible for the irregulari¬ 
ties of the broker. Crowder , J., referred to stat. 11 Geo. 2, c. 10, 
s. 19, and Gauntlett v. King , (3 C. 13., N. S., 59).] Freeman v. 
Kosher (13 Q. 13. 781) supports this defendant’s case; and also 
Peachey v. Lowland , (13 C. 13. 182; S. C., 17 Jur. 764). 

Per Curiam. —Rule refused . 


Do non apparentibus et do non existentibus eadem cst ratio,—Tlio Court will 
take no cognizance of matters beyond tbo record. 

A party admitted execution of formal deeds of compromise 
and arrangement, but set up a claim under an alleged instru¬ 
ment connected with and of a prior date to these deeds, but in 
which no allusion was made to the particular document now 
relied upon. The action based upon this instrument dismissed. 
Kerut Chunder, appellant, 17 th April, 1851. 

The sunnud under which the plaintiff claimed to hold certain 
service lands independently of the trustee of the endowment, 
not having been filed, in special appeal, the decisions of the 
lower Courts were reversed and the plaintiff’s action was dismissed, 
27th April, 1854, Mahomed Akbur, appellant, Ditto Jogul Jogee, 
appellant. 
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A purchaser in execution was opposed by a party, setting’ np 
title under a Putnce and accordingly an action in ejectment was 
instituted. The Putnee deed being produced for the first time 
within eighteen years after the date of the deed, in the execu¬ 
tion case and never having been registered and no mutations 
having been effected and no receipts for Putnee rents being pro¬ 
duced, judgment in special appeal passed for plaintiff, 10th May, 
] 854, Sookhmonee, appellant. 

The plaintiff, purchased an estate in execution and was oppos¬ 
ed by the defendant who maintained possession as putneedar by 
purchase—and obtained a decree. Held in appeal, that when the 

property was advertized for sale, the appellant did not appear_ 

2ndly, that his Coala was not registered, which rendered it doubly 
incumbent on him to come forward, that the public might be 
warned; 3rdly, that no authentic document prior to the sale in 
date, had been produced; 4thly, that the witnesses were paiks and 
letter-carriers, accidentally present; 5thly, that the yearly rental 
was 1000 Es. and sold only for 1000 subject to a rent of 200 
Es.; 6thly, that the stamp was inadequate, and that if parties will 
not avail themselves of the means of publicity, afforded by the 
ruling power, as safeguards against fraud and injury, they must, 
and most deservedly, stand the consequences, and if they will 
not take care to have important transactions respectably attested, 
they must not expect to have them credited as bond fide transac¬ 
tion. 27th March, 1S50, Kaleekant Lahoree, appellant. 

An action was brought upon an ikrarnameh as between mort¬ 
gagee and mortgagor, after foreclosure and decree of absolute 
possession, and which was dismissed. Held in appeal, that a 
document purporting to render null and void a decree of Court 
recently obtained and under execution, required to be clearly and 
fully established—no power of attorney to register was given- 
no letter written to the executor; the mooktears of the party 
giving the deed incognizant of it; no security for performance Jf 
condition given or required; accordingly, the orders of the lower 
Court were affirmed. Auundcb under, appellant, 22nd April, 1850 
Application for review of judgment, principally resting upon 
an offer to produce account books not formerly produced, rejected 
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as contrary to principle, tliat a review should be admitted upon 
such grounds, and thereby allow parties to produce documents 
which they should have produced, when the case was originally 
before the Court, 20th January, 1857, Loknam, appellant. 

So of new pleas, upon which admission of review was based, 
application rejected. Cheyt Singh, appellant, 3rd January, 1857. 

So of new subject-matter, totally changing the original issue 
of the case, application for review rejected. Ollifle, appellant, 3rd 
January, 1857. 

In an action to set aside a lease granted by an agent in which 
the proprietor denied any authority in the power oi attorney to 
the agent, and in proof of authorization, a copy of the power 
was filed, held that the principal was bound. In appeal, it was 
urged that the original power had never been produced, that 
the copies were not genuine, and that under the original power of 
attorney, the agent had no authority to execute the lease. Held 
that the mere fact of one copy corresponding with another copy is 
insufficient to bind the principal, proving only the appellant’s 
statement that the original power had never been filed or its 
genuineness established. It is necessary to examine into its actual 
conditions to see what authority was vested on the agent so 
as to bind bis principal, who cannot be bound by any act of his 
delegate beyond his powers, so as to create a contract binding 
upon him, and there is nothing to show that he ever ratified 
the lease or had any knowledge of it: so as to infer authoriza¬ 
tion nor is there any averment of special authority. It is there¬ 
fore incumbent upon the parties setting up the validity of the 
lease, to produce the original power or prove by incontestable 
evidence the authorization of the delegate from whom they 
obtained it, pp. 921, 922,29th November, 1856. Roy Prankishen 
Hitter, appellant. 

Vide maxim, stabit preesumptio, as to the inference drawn 
against parties producing secondary instead of primary evidence. 

An executrix, by a deed reciting that she intended to appro¬ 
priate a part of her testator’s assets in payment of a debt due 
from him to her, declared trusts of the fund intended to be thus 
appropriated. She died without malting the appropriation, which 


MiN/sr^ 



537 


§L 


was made after her decease lw lier executors. New trustees of 
the deed, subsequently appointed, executed a declaration of trust 
(contained in the deed appointing them) whereby they declared 
that they would hold the fund upon the trusts. On inquiring, 
before their appointment, for evidence in verification of the 
recital as to the existence of the debt from the testator to the 
executrix, none could be discovered:—Held, by Turner, L. J., 
agreeing with Wood, V. C. (dissentiente, Knight Bruce, L. J.), . 
that the trustees could not be compelled to execute these trusts 
without further evidence of the settlor’s title to appropriate the 
fund. Neale v. Davies , 5 Dc G. iVfac. & G. 25S.— Digest , Jurist . 

A fund was settled upon the settlor for life, and after his death 
to be divided among his children, with power to the trustee, at 
the request of the settlor, to make advances to the children in 
the settlor’s lifetime. Advances were accordingly made to some 
of the children, and the settlor made further advances to two of 
his daughters out of his own monies Held, in the absence of 
evidence to the contrary, that these advances were not a satis¬ 
faction pro tanto of the daughters’ shares under the settlement. 
Samuel v. Ward , 2 Jur., N. S., 962—It.— Digest, Jurist. 

The Court will not go behind an award to determine on wbat 
principle it was made. Armitage v. Walker, 2 Kay & J. 211 ; 

2 Jur., N. S., 13.— Digest, Jurist. 

An award may be good in part, and bad in part, if the parts 
are severable.— Id. 


A parol addition to au agreement must be established without 
doubt or ambiguity, before equity will assist in carrying the 
additional provision into effect. Voiiillon v. States, 2 Jur., N. 
S., 84.5; 25 L. J., Chanc., 875—R._ Digest, Jurist. 

A written agreement was entered into for the sale of the 
goodwill of a business, the purchaser to pay for the trade fixtures 
1,500/., and to pay for the goodwill of the business, including 
the services of the vendor, “ as agreed on,” 200/. per annum for 
eight years. The agreement was to be carried out by a bond, in 
which the purchaser was to bind himself to the vendor to puy 
the above sum annually, and the vendor was to engage to intro¬ 
duce the purchaser to all the customers, and to use his utmost 
3 z 
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endeavours to procure their business for the purchaser. The 
purchaser paid the 1,50(1/. and entered into possession. Ihe 
vendor held the appointment of milliner to the Queen, and, as 
alleged by the purchaser, it was verbally agreed that the 200/- 
per annum was not to be paid unless the vendor procured the 
transfer of the appointment to the purchaser. The vendor was 
unable to do so, and the purchaser refused to pay the 200/. per 
annum, or to execute the bond. Upon bill filed by the vendoi 
for specific performance of the contract,—Held, that the parol 
agreement (if proved) was not referred to in the written agree¬ 
ment, and did not form part of it; and that the vendor was 
entitled to have the agreement as it stood specifically performed, 
especially as the parties could not be restored to their original 
position.— Id. 

Where a person seeks to make a third party make good repre¬ 
sentations made by him on his marriage, he must establish, and 
that clearly, first, that sufficient representations were made; and 
secondly, that the marriage took place on the faith of them.* 
Jameson v, Stein, 21 Beav. 5 ; 25 L. J., Chanc., 4 I. Digest, Jurist . 

A husband and wife alleged that, on their marriage, the 
wife’s father stated, in a letter, which, however, they stated had 
been destroyed, “ that lie could do no more for her than he had 
done, and that he had settled his W. estate upon her.” He had 
in fact, previously settled that estate on her, but subject to a 
prior charge of 5,000/. They sought to have the representation 
made g'ood, by payment of the o,000/. out of the father s estate. 
The Court doubted whether the principle applied to such a 
representation, and also whether the marriage took place on the 
faith of it, and refused relief. — -Id, 

Unexecuted Papers.'] —Where a paper called by a testatrix a 
codicil was not in existence at the time her will was executed: 
_Held, that it could not be incorporated in the will, and pro¬ 
bate of such unexecuted paper with the will was refused. Hake- 
will, In the Goods oj, 1 Deane Dec. ltep. 14; .1 Jur., IST. S., lOSo 

A paper was referred to in a codicil, but not produced at the 
time of its execution, although written and dated previously 
thereto ;—Held, not entitled to probate. Pembroke and Mont - 
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gomery fCountess Dowager), In the Goods of, 1 Deane Eec. Rep. 
182; 2 Jur., N. S., 526.— Digest, Jurist. 

It is the duty of the parties to have in Court at the hearing, 
the originals of all material documents in the cause. Gallemore. 
v. Gilt, 2 Jur., N. S.j 1178—V. C. S.— Digest, Jurist. 

lhe Court will not, in Appeal, take up any fact, which has not 
been pleaded in the lower Court. 5th July, 1852, Sheosuhuye, 
appellant. 

A document alluded to in the decree of the lower Court was 
not filed on the record, neither was it included in the Schedule 
of exhibits. Held that the document must be regularly filed, 
and consequently the case was remanded. 26th June, 1852, 
Musst. Ivurimka, appellant. 

In a case, the point in issue was as to whether a mocurreree 
Istumraree grant was hereditary or not, at the conclusion of the 
case, the defendant offered to produce a letter, of which no pre¬ 
vious mention had been made, purporting that the grantee had 
brought the omission of express words to the notice of the 
grantor, who replied, that the omission was immaterial, the 
meaning of the word Istumraree itself denoting the hereditary 
nature grant. The order of the lower Court rejecting 

the acceptance of the letter, approved of in appeal, and appeal 
< ismisse . Soth July, 1853, Amerunissa Begum, appellant. 

In an appeal, the appellant’s pleader wished to file chehns or 
invoices of the payments of which no mention even had h 
made in the appeal, and no reason assigned for their not 1 
been filed in the Court of first instancl 

mooted, the Court holding that to admit such* pCtice, ZZ 
cua) e a uch man to cruelly oppress and ruin a poor man R v 
keeping back proofs in the first instance, and producing them in 
appe.l he could insure a decision in his favour ultimately and 
saddle Ins victim with costs of both suit and appeal 1? 
B.w„„ Mahce, appellant, 27th April, ,847. vL 
Omnia piaesumuntur contra spoliatorem. 

A kistbundee tendered in appeal, which had not been produced 
m the lower Courts, rejected, the excuse, that the annell 1 

not been called upon to produce it, considered iindm' i t M 
May, 1847, Rajah Mahtubchunder, appellant. *««. 


The plaintiff sued for possession under an Ikrarnameh, autho¬ 
rizing* him to have possession of a six annas' share, this deed was 
found in the Cazee’s Registry book, but not in the monthly 
accounts furnished by the Cazee. Held throughout to be utterly 
unworthy of credit. 14-th May, 1850, Bhya Bagwan Deo, ap¬ 
pellant. 0 

An acquittance or discharge in full, not having been produced 
during the enquiry into the grounds of the plaintiff's claim to 
sue as a pauper, which document would have at once put an end 
to the claim, held below and in appeal, that the document was 
wholly unworthy of confidence. 7th March, 1853, Tullea Ali 
Najir, appellant. 

A Kabeenameh, not having been produced, held in appeal, 
that it must be considered as not having existed. 10th March, 
1853, Edie Begum, appellant. 

Parties claiming, adversely against an auction purchaser in 
execution, under a deed of gift, their action below was dismissed 
because the Hebbanamah under which they derived title was 
not produced, although on the day of decision the plaintiffs 
offered to produce the deed, if the case were postponed for a 
week, the instrument being in Calcutta. Held, in special appeal, 
that although the practice of the Courts was in favour of the 
reception of documents, rather than their exclusion, whenever 
any good or plausible reason could be assigned for their previous 
non-production, still as the case had been pending nearly four 
years in the lower Court, and no explanation had been given to 
account for its previous non-production, the deed could not be 
admitted and the judgment of the lower Court was affirmed. 
30th March, 1853, llursoondree Choudrain, appellant. 

The plaintiff* having been dispossessed of the lands mortgag¬ 
ed to him, sued to recover the balance due against the property. 
The defendants pleaded satisfaction out of the usufruct, and pro¬ 
duced certain accounts bearing the signature of the plaintiffs in 
proof, but of which no mention whatever had been made, in the 
answer to the declaration 

Held in both Courts that the accounts as maintained by 
the defendants were fabrications. 8th February, 1847, Sardha 
K a rayon Roy, appellant. 
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Exhibits, for the delay in producing which, no cause is shown 
could not be received in the Sadder Dewany Adawlut, upon a 
second application for a review of judgment, when they had not 
been offered at any earlier stage of the proceedings in the suit, 
either in the Court of first instance or in appeal. Watson, ap¬ 
pellant, 2nd July, 1850. 

The plaintiff claimed to recover possession of an estate, settled 
with the defendant and which claim was rejected by the lower 
Court amongst other grounds that the settlement was at variance 
with the Circular Orders of the Board of Revenue, which were 
not filed by either party. Held that such decision was irregular 
and case remanded. Baboo Ramlochun Singh, appellant. 

The general rule is “ It is, a safe maxim for a Court of appeal 
to be guided by, that an objection which, if taken, might have 
been cured and which has not been taken in the Court below, 
shall not be taken in the Court of Appeal. Moore’s Indian 
Appeals, Vol. III. Page 242. Ramrutton Roy, appellant, 24th 
September, 1850. Vide maxim consensus tollit errorem and 
quilibet renunciare. 


Transit tellus cum onere.—-The estate passes with its liabilities. 

Qui sentit commodum sentire debefc et onus.—Responsibility follows the benefit. 

Secundum nnturam est, com mo da cujusque rei cum sequi quem sequuntur incorn- 
moda.—Natural equity requires, that the party who bears the loss should have 
the profit. 

The plaintiffs instituted an action to recover the possession of 
lands from which they had been dispossessed by the defendants, 
claiming title under an istnmraree pottah granted to them by 
Kuleemon Singh, dated 1835. The defendants had ejected them 
claiming title by purchase, fr om the widow of Kuleemon Singh, 
in 1844. Held that the purchase was subject to plaintiffs’ lease. 
5th December, 1S50. Butook Singh, appellant. 

A party erroneously registered as the proprietor of an estate, 
borrowed money, in order to enable him to discharge the Govern¬ 
ment Revenue. On coming into possession, the rightful owner 
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held liable for the debt. June 5th, 1821, Gopeechurron Burral, 
appellant. 

A\ r . & L., owners, employed B. as master of a ship, and direct¬ 
ed him to proceed to the coast of Africa with, as alleged, a full 
cargo of money and merchandise, and instructions. B. was, while 
on that coast, intrusted by A. with money for a certain purpose; 
but he expended it in completing his cargo, purchasing neces¬ 
saries, repairing the ship, and paying wages; and he forwarded 
to A. a bill of exchange on AV. & L. for the whole amount, and, 
as a collateral security, a bill of lading for a specified portion of 
the cargo. AY. & L. refused their acceptance of the bill of 
exchange, which was subsequently dishonoured; and they repu¬ 
diated the whole transaction between B. and A., alleging that 
B. had been intrusted by them with a sufficient amount of money 
to meet the entire expenses of the voyage. Upon a bill filed by 
A. against. W. & L. and B., praying that the money, with inte¬ 
rest thereon from the time it was applied by B., might be paid 
by AY. & L., or, in default, that it might be declared that A. 
was entitled to a lien on the specified portion of the cargo com¬ 
prised in the bill of lading i— Held, that A. had no legal or 
equitable right to any part of the cargo in specie, but that he 
was entitled to equitable relief ; and as AY. & L. had had the 
benefit of the contract, though not adopted by them, A.’s right 
to have the proceeds of it must be recognised; and an inquiry 
was directed as to the extent to which \\ . & L had been actual¬ 
ly benefited by the use of the money by their agent, in order 
that they might be charged with the amount. Ashma.ll v. Wood, 
2 Jur., N. S., 827—-V. C. Digest, Jurist. 

Where the landed estate was charged only by way of security, 
assets from the personal estate being sufficient, the real estate 
was relieved. 

A., by ante-nuptial settlement, covenanted that if the mar¬ 
riage should take effect, and his wife survive him, his heirs, 
executors, or administrators should pay to her an annuity of 
2007. for her life, and that for better securing the annuity he 
and his heirs would grant and secure the same out of a sufficient 
part of the real estates devised to him by the will of his father : 
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—Held, that the real estates were to be exonerated from the 
annuity out of the personal estate of A. Field v. Moore , 2 Jar 
N. S., 145 ; 25 L. J ., Chanc., GG — L. J. — Digest, Jurist. 

The plaintiffs sued on the ground of the lands having been 
ancestral, that they could not be made liable for the debts of the 
widows, under a decree which had passed against them exclusive¬ 
ly, and in execution of which, the estate was about to be sold, 
and that the plaintiffs who were minors were not parties to the 
action. It was pleaded, that when the money was borrowed, the 
minor plaintiffs had not been adopted and were necessarily not 
made parties to the suit, that the money raised went to liquidate 
the debts of the ancestor and partly to pay for the expenses of 
the adoption of plaintiff, and partly to provide for the mainte¬ 
nance of the widows which was charged upon the estate. In 
appeal held that the debt charged upon the estate was prior to 
the time when any interest accrued to the plaintiffs, and that 
the estate was charged with all the legal liabilities attaching to 
it. If the plaintiff could show that no liability attached to it, 
for the liquidation of the sum borrowed they would have a good 
and legitimate defence, but if not, then neither in justice nor 
equity could they demand a stoppage or reversal of the sale. 
Hurcoovnar Roy, appellant, Kishencliunder Soorma, appellant, 
25th February, 1850. 

In the Jurist, October 31st, 1857, are some remarks, as to 
attachments of judgment debts and also as to the priority of 
an attorney’s lien for his costs upon a judgment debt which may 
be usefully referred to, with reference to the cases cited.—Pp 4g l 
4 . 22 . ' 


ihe sections in the common law Procedure Act, 1854, which 
relate to the attachment of debts, (sects. GO—G7), do not ex¬ 
pressly provide for the case of the debt attached being liable to 
prior claims. It seems, however, tolerably clear, upon principle, 
that the interest of the judgment debtor in the debt is all that 
can be attached, and therefore that the judgment creditor must 
take it subject to any pre-existing charge recognised by the law. 
It has been said that an attachment of debts is in the nature of 
an execution, (see 2 J U r., N. S., part 2, p. 41); and if so, it 
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would be subject to prior charges created by the judgment-debtor. 
In support of this view may be cited Ilirsch v. Coates , (18 C. B. 
759), in which the general words of the statute were qualified, 
and it was held that an order for attachment of debts had no 
operation upon debts of which the garnishee had previously 
divested himself by assignment. To a like effect is the judgment 
of Erie, J., in Watts v. Porter , (8 El. & Bl. 743; 1 Jar., N. S., 
part 1, p. 133), approved of by the Lord Chancellor in Beavan v. 
The Earl of Oxford , (25 L. J., Ch , 299, 30G). Erie, J., was of 
opinion that a judge’s order charging stock with a judgment 
debt had not priority over a previous mortgage of an equitable 
interest in the same stock. And in Whitworth v. Gaugain (3 
Hare, 410) it was held that a judgment creditor had not the 
rights of a purchaser for value without notice as against an 
equitable mortgagee. It may, therefore, be concluded, that a 
debt can be attached only to the extent of the judgment debtor’s 
interest therein. 

A more difficult question, however, has arisen as to the effect 
of an attorney’s specific lien for his costs upon a judgment debt 
which has been attached. The attorney has been said to have 
only a claim to the equitable interference of the Court for secur¬ 
ing his costs in the case of settlement after judgment between 

o 

the plaintiff* and the defendant, and not to have a strict lien 
upon the judgment, (per Parke, B., in Barker v. St. Quinton, 12 
M. & W. 441) ; but certainly in the older cases his interest is 
uniformly spoken of as a lien. But however this may be, and 
supposing, as seems to be the case, that the Courts will interfere 
on the attorney’s behalf only in case of nianilest collusion be¬ 
tween the litigant parties, or where notice of the attorney’s 
claim has been given to the judgment debtor before he settles 
with the other party, it is by no means clear, we submit, that 
the same limit is to be placed on the protection of the Courts 
towards their officers where the judgment debt has been attached. 

This is not the case of a settlement or compromise between a 
plaintiff and a defendant being disturbed by the Court, but of a 
proceeding in invitum, in the nature of an execution against 
the judgment debt, affecting the interest of the judgment debt- 
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or; and in such case it would appear that the Courts should 
protect the attorney, holding that the interest of the judgment 
debtor is the amount of the debt minus the attorney’s lien or 
claim in respect of his costs in the action; in other words, that 
the attorney’s claim should be paramount to the attachment. 
Let us briefly consider the cases which most closely bear upon 
this subject, and see how far they confirm this opinion. In the 
case of bankruptcy an attorney’s specific lien or claim overrides 
the title of the assignees to the judgment debt. (See Griffin v. 

1 H. Bl. 132; see also Ilolmes v. Tntton, 5 El. & Bl. 65; 
1 Jur., N. S., part 1, p. 975). In the former case the point 
decided was, that the attorney has a lien on money levied by the 
sheriff under an execution on a judgment recovered by his client, 
notwithstanding the bankruptcy of the client; and, taking the 
attachment to be analogous to an execution, it is a strong autho¬ 
rity in favour of the attorney’s claim overriding the former. To 
shew that the attorney’s claim was formerly considered a lien on 
the judgment, and that the Courts have been anxious to support 
it, the following cases may be referred to :—In Tttrwin v. Gibson 
(o Atk. 720) Lord Ilardwicke held that a solicitor, in considera¬ 
tion of his trouble and the money “in disburse” for his client, 
had a right to be paid out of a sum decreed to the plaintiff as 
the administratrix of his client, and had a lien upon it before 
the bond creditors of the deceased. In Welsh v. Hole (Dpuo-1. 
207) Lord Mansfield said, “An attorney has alien on the money 
recovered by his client for his bill of costs. If the money come 
to his hands, he may retain to the amount of his bill. He may 
stop it in transitu, if he can lay hold of it. If he apply to the 
Court, they will prevent its being paid over till his demand i, 
satisfied. I am inclined to go stilt further, and hold, that if the 
attorney give notice to the defendant not to pay till his bill 
should be discharged, a payment by the defendant after such 
notice would be in bis own wrong, and like paying a debt which 
has boon assigned after notice.” 

There is also a class of eases which shew, that upon applica¬ 
tions to sot off judgments the Courts would allow this to be 
done only subject to the attorney’s claim; and this is now ex- 
4 A 
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prcssly so provided by Reg’. Gen., Hil. T., 1853, r. 03. By that 
rule it is ordered, that “ no set-off of damages or costs between 
parties shall be allowed, to the prejudice of the attorney’s lien 
for costs in the particular suit against which the set-off is 
soughtand the attachment of a judgment debt is very similar 
to a set-off of judgments, and would seem to come within the 
spirit of the rule. In Mitchell v. Oldfield (4* T. K. 123) an 
application to set-off judgments was granted only on an under¬ 
takingbeing given to satisfy the attorney’s claim. Lord Kenyon, 
C. J., there said, “ Attornies and solicitors have ardien on all 
papers in their hands, and judgments recovered for their costs 
and Buffer, J., said, “ Though this Court have said that they 
will not interfere on behalf of the attorney, and prevent the 
plaintiff from settling his own cause without first paying the 
attorney’s bill, yet when the adverse party against whom a judg¬ 
ment has been obtained applies to get rid of that judgment, the 
Court will take care that the attorney’s bill is satisfied.” (See 
also Middleton v. Hill 1 Man. & S. 240 ; Mart v. Smith, 4 B. & 
Al. 406; and Swain v. Senate, 2 N. It. 99, 101). To these may 
be added the following passage from Mr. Locke’s book on 
Foreign Attachment, (p. 33) “ Money paid over to the attor¬ 

ney may be attached, but he is entitled to his lien on the money 
for the amount of his biff of costs (citing Phene v. Watkins, 
MS., 1795 ; see also Westoly v. Hay, 2 El. & Bl. 605; IS Jur., 
part 1, p. 10). 

The above observations have been made in support of the 
attorney’s specific lien or claim for costs in the action, and not 
of a general lien, which, indeed, was decided in Hough v. Ed¬ 
wards (l II. & Norm. 171 ; 2 Jur., N. S., part 1, p. 814) not to 
be available against an attachment of the judgment debt. (See 
also Bozon v. Bollond, 4 My. & C. 351). 

Pending a suit by a mortgagor for redemption, the plaintiff 
became an insolvent, and he also aliened property. Neither his 
assignees nor his alienee were made parties, and in their absence 
an order was made foreclosing the plaintiff:—Held, that the 
assignees in insolvency were not bound by it, the assignment to 
them by the insolvent being in invitum, but that it was binding 
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Oil tile alienee pendente lite, and those claiming under him. 
Wood v. Surr, 19 Beav. 551.— Jurist, Reports. 

Held, also that the latter could not avail the mselves of the 
objection of the abseuce in the suit of the former. Id. 

An estate having been charged with certain endowment pen¬ 
sions, payable to charitable uses and the settlement made with 
the proprietors subject to such charges, the decree of the lower 
Court enforcing payment, was upheld in appeal. 13th June, 
1850, Gourykanth, appellant. 

A cruardian, in order to save his own estate and that of his 

b ’ , 

ward, executed a joint bond. Held that a plea of minority on 


the part of the ward in defence to the plaintiff’s action to recovei, 
was inadmissible. 19tli June, 1818, Hnrchoron vakeel, appel¬ 
lant. Yide actio personalis—infra. 

A testator by his will directed that all his debts should be 
paid by his executrix thereinafter named, and then made certain 
specific devises, and gave to his wife a house and appurtenances, 
partly freehold and partly leasehold, for her life, and then over, 
and all the “ rest and residue” of his real and personal estate 
the testator also gave to his wife, and appointe d her sole execu¬ 
trix:—Held, that, on a deficiency of personalty to pay the tes¬ 
tator’s debts, the residuary real estate was next liable, and before 
the freehold and leasehold estates especially devised; and then 
the other real property specifically given to the executrix. 
Harris v. Watkins, 1 Kay, 43S; 23 L. J., Chanc., 540.— 'Digest, 
Jurist . 

When a will contains a direction to the executor to pay the 
testator’s debts, and then a devise of real estate to that execu¬ 
tor, it is considered that the testator has imposed upon the 
executor the duty of paying the debts to the extent of the pro¬ 
perty given to him, and accordingly that property is held to 
be charged with the debts. But an exception has been made 
to this rule, where there are two or more executors, to whom 
unequal benefits are given by the will; because, in such a case, 
it cannot be supposed to be the testator’s intention that they 
should be equally subjected to the burden of his debts, and 
therefore the property given to them is not considered to be 
charged.— Ii % 
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One of the joint proprietors of an estate, raised money upon 
a mortgage and paid in the whole of the Government Revenue. 
In an action by the mortgagee to recover, held, that as the 
whole proprietory body had benefited by the mortgage, common 
liability attached to them all. 19th May, 1852, Bissessur Dutt, 
appellant. 

In an action to recover wages, instituted by an assistant 
Indigo planter, against the purchaser of the concern, on account 
of service prior to date of sale to defendant, the lower Court 
found for plaintiff. In appeal, no proof having been given below, 
t hat such liability customarily attached as against the purchaser, 
the judgment of the lower Court was reversed. 22nd July ? 
1852, Meares, appellant. 

Shares in Public Companies ,]—Specific legatees of shares in a 
banking company, held liable to pay the calls made subsequent 
to the testator's death. Armstrong v. Burnet , 20 Beav. 424. 

Distinction between the cases in which specific legatees of 
shares take cum onere, and those in which the general personal 
estate of the testator is liable to pay the future calls for the bene¬ 
fit of the legatees.— Id, 

Where the interest of a testator in the subject-matter which 
he professes to bequeath is complete, or where it is so treated 
and considered by him and by all persons connected with it, the 
future calls fall on the legatees and not on the general personal 
estate. But where further payments are required to make per¬ 
fect the interest which the testator professes specifically to 
bequeath, then the general personal estate is applicable for that 
purpose.— Id. 

A banking company was established in 1886. By the deed 
of settlement U, per share was payable immediately, and the 
directors were empowered, at any time, to make a further call 
of hi, and on non-payment, the shares might he forfeited. The 
shares were transferable, and, on transfer, the former proprietor 
was released. Legatees and executors might sell, but were not 
to be members until a transfer to them, and until then, were not 
entitled to the current dividends. The shareholders thereby 
covenanted to observe the clauses of the deed. A shareholder 
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died in 1S43, having specifically bequeathed his shares to infants. 


The executors, in 1845, transferred the shares into their own 
names, and they assented to the legacies. Afterwards, in 184-8, 
the further call of 5/. per share was made :—Held, that it was 
payable by the legatees, and not out of the testator's residuary 
estate.— Id. 

In an action on a bond, judgment below passed in both Courts 
against the special appellants who had not executed the bond. 
Held in special appeal, that the appellants were joint tenants 
with the obligors who had executed the bond for a common 
advantage, the recovery of a certain joint estate, consequently 
any proof of receipt of consideration by each coparcener tenant 
was unnecessary. The money having been appropriated for their 
use and advantages is the consideration. Appeal dismissed, 
Basdeo Singh, appellant, 10th May, 1855. 

The plaintiff sued to recover rents for the years 1255-5G-57 
and obtained a decree against the purchaser of the factory in 
1256. In appeal, held that having been sold subject to its liabi¬ 
lities the purchaser was liable—that the interests of the Zemin¬ 
dar could not be sunk, whatever the nature of the late proprietor's 
sale to appellant might be, and that whether the sale was private 
or through the sheriff, the Zemindar cannot be excluded, and 
that arrangements respecting land from which rents were due to 
him could be accomplished and such land transferred without his 
consent, and that land not carry with it the liability for rents 
due from it. Appeal dismissed. Baboo Moteelall Seal, appellant, 
10th January, 1856. 

A. bequeathed pecuniary legacies, to be paid after three 3'ears 
from his decease, but without interest. He then directed all his 
residuary personal estate to be accumulated to form a fund for 
payment of legacies; and in case of deficiency, charged his lands 
at l . with 1,000/. towards such deficiency; and in case of fur¬ 
ther deficiency, declared that the same should be raised out of 
the annual rents and profits of his lands at D., and subject there¬ 
to, he devised the lands at D. to M. for life remainder to his first 
and other sons in tail. The personal estate and the 1,000/. 
being insufficient to pay the legacies :—Held, that the deficiency 
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must be borne out of the rents and profits of the lands at D. as 
they accrued due, and that the tenant for life could not throw it 
as a charge on the corpus. Marsh v. Marsh , 2 Jur., N. S., 348 

—V. c. w. 

P. devised real estate to his son A. in fee, and also gave to A. 
the residue of his effects, and directed that his son should pay 
unto his (P/s) grandson a certain sum by instalments. A. paid 
several sums on account of the instalments, and then refused to 
pay any more, on the ground that the personal estate was insuffi¬ 
cient :—Held, that under the terms of the will the legacy was 
charged on the real as well as on the personal estate, and that 
A himself was personally liable in case the assets should be 
deficient. Preston v. Preston , 2 Jur., N. S., 1040—Y. C. S. 

A manager of a concern executed a bond, upon which an 
action was brought, the plaintiff declaring to recover from the 
obligor personally. In appeal from a decree of the lower Court 
it was held, that the only point to consider was whether the 
factory had been sold with all its outstanding liabilities or not 
and whether the former proprietors continued liable, for which 
purpose the case was remanded. 29tli November, 1852, Mr. 
Robert Savi, appellant. 

In execution a purchaser takes the property with all bona fide 
liens then attaching to it, though he may have had no notice of 
them at the time of his purchase. 29th March, 1853, Bode 
Nurayon, appellant. 

The lower Court held that a sale of an estate, which was 
already mortgaged was illegal and invalid and consequently no 
claim in pre-emption could arise, held in special appeal, that 
such sale even by the Mahomedan law (the property being 
subject to all existing liabilities of mortgage or otherwise) was 
perfectly valid and therefore a claim in pre-emption would arise. 
Orders of the lower Court accordingly reversed. 7th March* 
1853, Mustt. Madhoo, appellant. 

The farmer of a ward's estate applied to be re-imbursed his 
expenses on account of beeping up the Zemindary Dak, under 
the directions of the Magistrate as per Section 10, Regulation 
XX. 1817, and on refusal, instituted an action to compel re-ein- 



bursernenf, on tlie grounds that the bulk of the profits went to 
the wards, and he was not liable to these charges under his 
Cubooliat. In special appeal to reverse the orders of the lower 
Court's question arose as to whether the Zemindar or the farmer 
were liable. Held that the laws were silent as to the repayment 
of any expenses on a presumption that the duty would not 
entail much expense, if discharged by the party in actual pos¬ 
session and management of the property, who may be supposed 
to have the. controul of the Peons and Pykes on his estate or 
farm at his disposal, as the farmer takes the farm in the lump 
agreeing to pay a specific rent, to stand all losses and be subject 
to all payments, while at the same time, he is entitled to all 
profits, the Court consider him liable to the payment of all such 
expenses to which the Zemindaree is subject and accordingly 
see no ground for interference with the judgment of the lower 
Courts which is accordingly affirmed. 29tli May, 1847, Abbott, 
appellant. 

Of secundum naturam est, the following case of Gibson v. 
Sturge, is in point. In this case a singular analogy was cited, 
as between the wheat and a woman delivered, during the voy¬ 
age. 

In the case of Gibson v. Sturge , in the Court of Exchequer, 
(Jan. lo), it appeared that wheat, which had been shipped at 
Odessa, had become swollen by reason of moisture during the 
voyage, whereby it measured a greater number of quarters at the 
port of delivery than at the shipping port. The Court (Martin, 
13., dissentiente) held, that in the absence of any contract to the 
contrary, freight was payable on the quantity shipped, and not 
on the quantity delivered. 

In summary appeal, held that the suit was brought by the 
present decreeliolder for the express purpose of realizing his 
money by the sale of the property pledged as security by his 
debtor and the terms of the decree passed are in conformity with 
his request; any sale of the property must have been subject to 
any bona fide remembrance created in it by the vendor. The sale 
now directed by the judge will be of the rights and interests of 
the vendor at the time he pledged the property, and the purehas- 
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er at the sale will have to rely on those 
oust the present holder of the estate, 
appellant, 3rd May,. 1856* Summary appeal. 

The plaintiff sued in preemption and recovered and deposite* 
the price in Court. Subsequently the lands were resumed and the 
settlement was made with the proprietors and not with the plain¬ 
tiffs vendors. The plaintiffs were applied for the repayment o 
the sum deposited as purchase money in preemption, but which 
had been made over to tlie vendor. This application, rejected m 
the lower Court, was granted in appeal. Held in special sum¬ 
mary appeal, that the plaintiff in preemption had by Ins own 
acts placed himself in the position of the parties from whom lie 
purchased, and is not entitled on the resumption of the lands to 
withdraw from his acts and throw the loss upon the petitioner, 
accordingly the order of the lower appellate Court was reversed. 
Sheikh Soopon, appellant, 1841, May 4th. Summary appeal. 

Of the maxim “ secundum naturam est, &c.” an illustration 
may he found in the case of a policy of insurance by creditor of 
debtor’s life, as to tlie right to surplus after payment of debt. 
I„ the case Morland % Isaac, 20, Beav. 380. A tradesman 
insured the life of his debtor in his own name and charged the 
debtor with the premiums, but they were never paid by him. On 
his death it was held by Sir J. Romley, that his representatives 
were entitled to the produce of the policy, after the payment of 
the original debt and subsequent premiums. This matter depends 
on the°contract between the parties, as expressed either in writ- 
in. or by parol, or it may he inferred from tlie acts and dealings 
between the parties from which a contract between them may 
appear “ There is a distinct ion between an assurance to secure 
a debt and one to secure the payment of an annuity. In the 
case 0 f an annuity the grantee is at liberty to effect an insurance 
or not. It is a distinct contract which diminishes the profits to 
the extent of the premium, the amount of which the grantee 
cannot recover from the grantor. Thus if the grantee for an 
annuity of £100 a year pays for insurance, he cannot charge 
it against the grantor, but it must come out of his own pocket. 
The object of an insurance in the ease of an annuity is to m- 
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damnify the grantee against the premature death of the grantor, 
and in such a case it requires strong facts to' bring one to the con¬ 
clusion, that it was incumbent on the grantee to keep it up and 
to assign the policy to the grantor upon his redeeming the an¬ 
nuity. The case is different where a creditor insures the life of 
his debtor. If the creditor pays the premium out of his own 
pocket, the case is analogous to that of the accountant, but if he 
makes the debtor pay them, the case is perfectly different,” vide 
also Gottlieb and Crouch, 4 Do. G. M. and G. 440, Law Magazine 
for August 1850, p. 428. 
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A. 


Abatement— of nuisances,—6. 

-of suits, 413. 

Abominable Sale—Mahoinedan law, 241. 

Absence —lengthened, presumptions of death, 355, 871 to 377. 
Abuse —defamatory expressions, action on account of, 16, 18. 

-of power—influence, 362, 184, 1S5, 302, 371. 

Access art —to misrepresentation, transactions by party to, 369. 
Accident —inevitable, plea of, 338. 

-title deeds lost by, 347 0 

Accomplice —unsupported evidence of, rule, 82. 

Accobd —and satisfaction, plea of, 277. 

Accountant General —not a trustee of funds, but agent of Court 
383. 


Account Books— unstamped entries in, 235. 

-.-withholding, 251. 

Accounts — parties destroying, 362, 174, 257. 

-fiduciary party, agent, Land agent, bailiff, Auditor, not 

keeping, 258. 

Acknowledgment— its effect, Limitations, 290. 

Acquiescence —by client in Court, to compromise, 419. 

-—--- fraudulent, party to title standing by, 133, 134. 

“ • implied, by receipt of interest or rent, at lower rate 

285, 301. 

--■— from attestation of instruments, 285. 

---- its effect, 287, 302. 

--- presumed from delay, 357, 381. 

Acquittal of criminal charge, alone, no ground of civil actions, 27. 
Act oe Parliament— compensation for injuries within and beyond 
it, 49. 
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presumption of, 361, 
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Actions —absence of cause of, 23. » 

- against public officers for negligence, 6. 

*—-- foundation of riglit of, 7. 

-- rent, exaggerated, 341. 

--to deliver up documents, 27. 

• -- to recover damage subsequent to original cause of action, 277 

--unnecessary, 13. 

* -- vexatious, 341. 

* - when right of accrues, 5, 36. 

Addition —parole, to an agreement, bow established, 537. 
Admeasurement —vide damages, 37, 38, 15, 36, 53. 
Administrator —misconduct of, 175. 

-misled intentionally, 169, 2S6. 

Admission —against interest, 349. 

* -of assets, 283. 

-- by attorney, 299. 

Admissions —contradicting pleas, 166. 

——-• estoppel by, 271. 

* -*-- generally, 165. 

* -- payment into Court, 291. 

* -Variance of, with decree, 343. 

-- against interest, 356, 514. 

" * t>y agent, vakeel, binding upon Principal, 429. 

Adoption —non-publication of deed, 183, 184, 231. 

Advantage— disadvantage incidental to, 93, 541. 

-contract under fraudulent advantage, 125. 

— ---public, dominance of, 6, 9. 

----carries responsibility, 541, examples, 541, 543. 

Adverse —possession, presumptive of conveyance, 358. 
Advertisements —by Directors of Public Companies, 111. 
Adultery —presumed from opportunity, 361. 

Advice —necessity of having independant adviser, 360, 364, 365, 371. 
Affidavit —protection of witness making, from actions, 39. 
Agency— free, incompatible with Duress, 284. 

Agent —commission, blending his own goods with those of Prin¬ 
cipal, 174, 259. 

— -destroying vouchers, 257. 

- del credere agent, 193. 

-- discharged unlawfully, 62, 63. 

powers revoked, remuneration, 55. 
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gent — unauthorized sale by, 139. 

-and Principal, 416. 

-. notice to Agent, notice to Principal, 415. 

-=,— of creditor, recovering debt, appropriating it to discharge 

his own claim, 2S7. 

-—- to bind Principal agent must be within his powers, 417 

to 428. 

-Agent and Principal bound by decree for rents, discharge 

of former on appeal, 428. 

-authorization not proved, personally made liable on bond, 428. 

-admissions by, binding on Principal, 429. 

-receipt by the zemindar of money from the agent, discharge 

of the latter in action for breach, to recover consideration, 429. 

-want of authorization, cured by application of Loan to sole 

benefit of Principal, 429. 

-- in discharge of usual duty, liability of Principal, 430. 

- bond by, for costs of Principal, discharge of Agent, 430. 

- authority of wife to bind her husband, the real question 

in actions for goods supplied, 430. 

-- Firm hound by act of Branch Manager, 430. 

- Principals bound by the course taken by their Pleaders, 

431, 433, 434. 

-Principal bound by possession of his servants, 431. 

-— part owner as agent for co-owners, question as to authority 

of, 431. 

-- Master of shop, as agent for owner, 432, 433. 

-- payment to Putwary, good as against claim by zemindar,483. 

-Discharge of Principal for Hind by Agent, 433. 

-- Discharge of per procuration obligor, for want of proof 

of authority, 433. 

-Agent producing forged document, Principal convicted, 434. 

-Misapplication of‘monies borrowed for principal, no plea to 

action by obligee, 434. 

- bank as for customer, 435. 

-- liability of banker if he pays forged cheque, 437 vide 

Banker. 

-- rights of, against Principal, 467. 

- 1 --——• third parties, 468. 

-- duties of, toward Principal, 468. 

. . —” liability: of in Trover, limited, 468. 
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Agest— contracting fur a foreign Principal, not personally liable, 4/ 1. 

_. Liability in such cases, contingent upon intention, 474. 

_contract by, personal liability of, exemplified, 476, 477, 

to 4S0. 

.-general remark as to contracts by, 480. 

„-— Shopman as agent of Principal, 497 to 500. 

-- implied authority of, 498. 

__- servant dealing on credit with sanction of Master, 499. 

_ _ responsibility of Boarding house-keeper for loss to guest, 

from negligence of servant, 500. 

___ what constitutes negligence, definition of care, 501. 

- -liability of Bailees for reward, for negligence of their 

agents, 504. 

__ to fix personal responsibility on, onus upon the party 

seeking, 481. 

_.— professing to have authority to bind his Principal, 481. 

__ whose authority has ceased, but unknown to Agent, 481. 

. __who never had authority, 481. 

_— How an agent should be sued, 481, 482. 

._— stipulations involving individual performance, 483. 

.-contracting in his own name by seal, 483. 

_. signing his own name, 483. 

__- contract by, framed so as not attach liability to Prin¬ 
cipal, 483. 

__contract by, when the act could only be performed by the 

Principal, 483. 

_when the obvious understanding of the parties was that 

the party to contract acted only as agent, 483. 

_signature of, per proc., 483, 484. 

_liabilities of, as to contracts, for foreign Principals, 4S5, 

486, 488. 

___.._._ a question of Intention, 486, 488, 489, 490. 

__contracting with due authority for a known Principal, 486. 

- expressly engaging in his own name, although as agent, 487. 

-— must be a party to the contract to become liable, 487. 

-of irresponsible Principals, 487. 

__authority of Principal implied from benefit, 493, 494, 521. 

__unauthorized, action against an implied warrantry of 

authority, 494, 521, 522, 523, 

__■- authorization of, presumption as to, 520. 
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— rule of common sense and Law as to responsibility of 


Principal, 521. * 

__agency, imports promise of authority, 522, o23, 524. 

___ false and fraudulent representations of authority, 525. 

.——-statement by agent, liability of Principal, Insurance Po¬ 

licy, 525. 

___servant, as agent for Contractor, rule as to liability, 526. 

Agister — of Cattle, liability of, 504, 517. 

Agreements —contracts of service, covenants for employment as 
well as wages, 60, 61. 

.-alternative, 320. 

-illegal, 159, 165, 219. 

_for legal proceedings, evidence, 219, 220. 

_ _Public policy at variance with, 132. 

_unilateral, 194. 

— —..- usurious, 144. 

-„-. to pay costs at compound interest, 146. 

^ _Parole additions to, what necessary to establishment 

of, 537. 

Alienation —of unalienable property, 231. 

Alienee —pendente lite, 547. 

Alteration —of condition of parties consequent upon admissions, 271. 

. --of condition of property during dispossession, 32. 

Alternative— agreement, 320. 

Amanuensis— -errors of, 317. 

Ameen —unsworn, 90. 

Annuity —to wife in fraud of creditors, 175. 

Appeal — principle of decision in doubtful cases, 3. 

--by one of several parties, 13. 

-fraudulently admitted by over valuation, 233. 

Application— renewal upon grounds that should have been stated in 
original, 276. 

-- f or review of judgment, lost by delay, 378. 

--—--- should not be exparte, 314, 

--bar to, by creation of Legal interest, 315. 

Appointment —presumption of, from party acting in Public office, 357. 
Appraisement— omission of by broker, responsibility of Landlord to 
tenant, 533. 

Apprehension —to support duress, must be substantial, 303. 
-- 0 f death, statements made by parties under, 361. 
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Appropriation —fraudulent by jeweller, principle of compensa¬ 
tion, 263. 

Arbitration —parties to, bound by wliat they consent to, 298. 
Arbitrator —Lay, should employ professional parties to draw up 
award, 267. 

-costs of Attorney sufficiently provided for in award, 267. 

-award at variance with former award, 269. 

Arrangement —parties bound by what they consent to, 292. 

Arrest —by contrivance, 248. 

-under void writ, 247. 

Assaults— as ground of civil action, 9. 

Assent —2S4, 297. 

--- subsequent, equivalent to prior consent, 108. 

Assessment, liability of Land to, presumption, 373. 

Assets —Admission of, 288. 

-distribution of, 404. 

Assignee of equitable deposit without agreement to execute mort¬ 
gage, remedy of, 10. 

-■— of chose in action, 148. 

Assignments— equitable deposits, 10. 

-- colorable to defraud creditors, 107. 

--secret, in preference of certain creditors, 125. 

. . . of chose in action, 148. 

Associate — in fraud, 295, 177, 194, 105, 192, vide collusion. 

.-under influence of Principal,.194. 

Attachment— laches by creditor in execution, 395, 396. 

--- of debt, its nature, 543, 544. 

Attainder —suppression of title deeds by Attainted, 264. 
Attestation— of conveyances by parties to title, 304, 416. 
Attorney —false entries of money disbursed to witnesses, 402. 

-*-professional negligence ot, 31, 57, 59, 492. 

-- privilege of, 151. 

.-- dealings by, with client, beneficial to Attorney, 121. 

-has no implied authority to compromise bis client’s 

suit, 417. 

-lias implied authority to do every tiling necessary in the 

conduct and management of case, 417. 

-authority of, may bind Principal, 120. 

--.- putting in forged voucher, principal convicted of utter¬ 
ing, 434, 




















MIN/Sr*y 


561 



<SL 


^ v ^iji^oiiney— his lien for costs, priority of in judgments attached, 513, 

544, 545. 


-not prejudiced by set-offs, 546. 

Averment —estoppel by deed, in contradiction of, 268. 

Avoidance— by party, of process, 336, 323. 

Auditor —bound to keep account, 25S. 

Authority —redelegation of, 416. 

--to agent, binds principal, 416. 

-implied, as between Attorney and client,417,418,414,420. 

-“as between servant and master, 499. 

--implied from benefit to principal, 493. 

Autre Fois Acquit— 282, 283. 

Awards— must be certain, consistent, possible, legal, 2S0. 

-irregularities formal, cured by consent, 284, 2S7. 

-delay in application to amend, 3S2. 

-may be good in part, and bad in part, if the parts are 

severable, 537. 

■- the Court will not go behind an award to determine on 

what principle it is made, 537. 


B. 

Bailee— responsibility of, 517, 518. 

Bailiff —bound to keep accounts, 258. 

-confounding his own property with his principal’s, 358. 

Bailee, Bailoh, Bailment— by joint bailors, bailment delivered at 
variance with conditions, 198. 

-for reward, liability in cases of for negligent loss, 504 506 

517, 518. 

• --— by deposit, 506. 

Bank— action against, without interest in subject matter of action, 3 1 . 
Banker— liability of, for cashing forged cheques, 382, 437, 438, 430 

* --- must account for payment of letter of credit, 3S2. 

-efiect of crossing cheque, as a direction to, 444. 

--erasure of, 445, not forgery, 449, 451. 

---- fraudulent effacement, banker not liable to drawer, 445, 449. 

— -- an d customer generally, 451. 

— -what a banker is, 451, 452. 

--money paid into bank, is the banker’s, 451. 

■-simply debtor to customer as creditor, not Trustee, 452 
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Bankrupt. 

Bankruptcy. 


j —law of, to be interpreted favourably to creditors, 216. 


-- object of the law, 216, 217. 

_distribution by Trader, other than Court of B. would 

make, 116. 

-certificate cases generally, 210, 218. 

-act of, disposing of property 'with colorable excep¬ 


tion, 118. 

-receipt of Deposits by Banker after known insolven¬ 


cy, 214. 

_._- simulated character by Bankrupt to obtain loans and 

goods, 214. 

___ unable to account for proceeds of goods recently 

sold, 214. 

___removal of goods by Trader, 214. 

---- trading after hopeless insolvency, 215. 

_liability under accommodation bills, 215. 

___riskless speculations by, 215. 

____ youthful indiscretions of, 216. 

_ _fiduciary Bankrupts, more stringently dealt with, 216. 

Baptismal— certificate, absence of, in cases of Pedigree, 263. 
Barratry —342. 

Beginning— a right must have, 186. 

Benefit— derived from working Patent by Licencee, 186. 
Benefittee —burthen of proof upon, 184, 261. 

Bill, Attorneys— objectionable and unobjectionable items, rule as to 

308, 312. 

_, drawn by unauthorized partner, holder of, 130. 

_of exchange, 346. 

____ solicitor’s bill, opened after security given, 13 L. 

Blasphemous— publication of proceedings involving blasphemous 
matters, 29. 

Blood— privies in, bound by judgments affecting their ancestors, 281. 
Boarding House— liability of keeper for loss of goods, 500, 505, 
508, et infra, 516, 519. 

Bowd— disjunctive bonds, 335. 

__- consideration for, 189. 

— Presumption of, 346. 

- Proof of what, necessary, 189. 

--— extorted under duress, 39. 
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iND—obtained by undue means, 11S, 29S. 

-void as against Public Policy, 125, 12G. 

-not acted on for twenty years, 357. 

- Presumption of satisfaction from delay in taking proceed¬ 
ings, 380. 

— voided as taken in connection with illegal agreements, 156. 

— hr consideration of past cohabitation, 159, 160. 

-in consideration of future, 160. 

— taken from party incapax contractui, 225. 


Book —printed and published by authority, presumption, 358. 
Books —factory, withholding, 254, 251. 

-account-books destroying, 259. 

--unstamped entries in, 235. 

-containing Law Reports, 358. 


Borrower— responsibility of, for loss, 508. 

BOHIO) Ait ie s—of land in gross, 343, 344. 

-tenant confounding those of lands demised, with his 

own, 363. 

-withholding bill of sale embodying boundaries, 251. 

Breach —sole origin of action upon Contract, 36. 

--damages for, must be appreciable, 53, 54. 

-damages for breach of Promise, 53. 

Broker —warranty of requisite authority implied, 522. 

Bulk —increase of, during Voyage, 551. 

Business— presumption as to observance of, due course of, 349. 

Bye Law— at variance, with Law, S5. 

Calamity— parties perishing in common, 358, 359, 571. 
Cancelment— of deed, presumption as to, 349. 

Capacity —to contract, how destroyed, 39. 

Capax Doli—346. 

Caprice— Judicial, 79, 81, 98, 99. 

Carrier— vide Common Carrier, 519. 

Caveat Emptor —16, vide contract for purchase of real proper¬ 
ty, 497. 

Cause— to regulate time in Limitations must be proximate, 37S, 
392, 395. 

Ceremonial— observance, presumption of, 350. 

Certainty— necessity of, 230. 

—------- in awards, 280. 
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object of statute of frauds, 326. 
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Certificates — bankruptcy, 209, 213, 214, 217. 

__ by revenue Authorities as to adequacy of stamp, 235. 

Cess— illegal, 235. 

Champerty —121,14G, 163, 189, 219. 

Character —double, executor of deceased partner, and surviving 
Partner, 405. 

Charge —duplication of, 265. 

Chattels —fraudulent Transfer by Transferee before disaffirmance, 
138. 

Cheating —162,179. 

___in cases of, what must be proved, 163. 

Cuief Clerk— certificates, 405, 406. 

Chicanery —in fraud of Law, 219. 

Children —gifts by, to parents, 364, 184, 302. 

>. — -under influence of, 121, 371. 

--transactions between, 120, 302, 371. 

Chose —in action, 147, 148. 

Circuity —indirect acts of fraud, 179. 

Circular Orders— judgments passed under, 73. 

,_.._... ■■■— . at variance with Law, 73. 

____ should operate prospectively, 77, 78. 

_—-their origin, 84. 

Cla-IM— to bar limitations must be more than mere assertion, 3S6, 
391. 

-- dismissed, revival of, 274. 

Clerical — errors, 317, 315. 

Client —and solicitor, transactions between, 121, 184. 

--- express authority of, necessary for compromise of suit, 417, 

418, 419. 

___ present in Court, acquiescence to compromise, 419, 433, 

453. 

Codicil— duly executed, effect of, upon irregular will, 242. 
Coercion— of wife, in crimes, short of murder, 35/. 

Cohabitation— presumptive of marriage, 347. 

____bonds given in consideration of past, 156. 

----of future, 160. 

--—-parole contract for returning to, 191. 

Collector— as agent to Government Principal, 250. 

---neglect of duty, 14. 

Collision —by servant, liability of waster, 504, 507- 
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llusion— to defraud, 108, 115, 116, 177, 192, 195, 177, 295, 109. 
Collusive— sale, 171, 39S, 218, 222, 182, 226. 

-Leases, 191, 358. 


Colourable— exception, 118. 

Commission Agency — remuneration, 197. 

Common Carrier— liability of, for goods carried off by Robbers, 519. 
Communications— privileged, 16. 

Compensation— as preferred to forfeiture, 117. 

.-principle of, 6. 

---to owner of lost property, 32. 

-railway cases, calculable damage, 51. 

-statutory, 48, 49. 

-,-not estimated always by exact pecuniary loss, 59. 

.--. to servant in action against master, (50. 


Complaint— absence of, presumptive of consent, 293. 

Common sense— presumption of, possession of, 347. 

Composition— with creditors, implies equal distribution, 125. 

___secret arrangements at variance with that principle, 


125. 

CoMPOUND-interest, agreement to pay costs at, 144. 

Compromise —by attorney, authority not implied, 417. 

_is a sale of the subject-matter of the suit, 417, 418. 

___by pleader, 434, by counsel, disallowed, 417, et infra. 

Concealment —168. 

Concern— unprofitable as a ground for closing, 320. 

Condemnation— of many things implied, although not expressly 
forbidden, 206 . 

Conditions —unusual presumptive of fraud, 229. 

----conflicting, 231. 

Condonation— by individual of a matter affecting the public, 
interest, 214. 

Conduct —a party need not be a Lawyer to be lionest, 234. 

--estoppel by, 292, 300, 302, 303, 286. 

-presumption, 379, 361. 

Confidence— can be none, so as to be privileged iu an illegal secret, 
150. 

Confidential— parties inter se, 1S4. 

Confirmation —284, 364. 

Conflict —of cases, rule of guidance in, 4. 

Consent— presumed from silence, 284, 297. 
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Consent— by married woman, rule as to taking, 421. 

--consent of clients, 421. 

CONSIDERATION— 72, 1S9. 

--instruments given for illegal consideration, 129. 

-instruments for inadequate, presumptive of fraud, 

125, 196. 

• -adequacy of, onus probandi as to, 121, 123. 

• -proof of, unnecessary in cases of bonds under seal, 

157. 

-Absence of, 185. 

-•-generally, 196. 

- - - ■ --collateral, 186. 

- 4 -executed, 186. 

-part performance as, 191. 

• -failure of, 193, 194. 

■--— inadequacy of, in the absence of fraud, insufficient 

to invalidate, 369. 

- -. f or future services, 196. 

Conspiracy —181. 

Construction —of Laws, harsh and narrow, 340. 

-of Policy, not to be varied by correspondence, 233. 

Constructions —new, objectionable, when, why, and wherefore, 79, 
83, 84. 

--- of Remedial Statutes, 115. 

• -how promulgated, 84. 

-erroneous in principle, 86. 

Continuance— of debt, presumption, 349. 

-of things statu quo ante, id. 

Contract— effect of fraud upon, election of party defrauded, 108. 

-ratification of, after discovery, 109. 

-without consideration, 194. 

- -— in restraint of Trade, Marriage, 121. 

.--—— ratification of irregular Contract, 286. 

__- action upon contract as distinguished from actions on 

tort, 7. 

- -- breach of, for shares, to deliver, admeasurement of 

damages, 15. 

-. party after enjoyment of subject-matter of, impeaching ; 

presumption, 354. 

-*-general Principles as to, 15. 
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ontract —breach, sufficient ground for injunction, 106. 

-by parties intoxicated, 124. 

— —« by contrivance, 124. 

-- of tendency to produce illegal acts, 149. 

-against law, 155. 

-default by tlie plaintiff to perform his part of, 163. 

-ostensible contract for delivery of grain, in fraud of 


usury laws, 170. 

-founded in a criminal act, 206. 

-by infants, 233. 

-to convey, settle, mortgage estate acquired subsequently 


to Contract, 238. 

-beneficial to parties exercising influence, 121. 

-injurious to parties exposed to it, id. 

-beneficial to agent at expense of Principal, id. 

-to attorney at expense of client, 121. 

-. beneficial to Physician at expense of Patient, 121. 

_to trustee at expense of cest qui trust, 121. 

-prejudicial to heirs expectant, 121. 


-founded in intentional misleading, 121. 

-by heir expectant under pressure, 123. 

-* founded in misrepresentation, 107, 122. 

-- for purchase of real estate, contingent on vendor being 

able to make a good title, 497. 

breach of, by party representing that he had authority 


to purchase, 497. 

-rule as to damages in such case, id. 

-for the purchase of real property, rule of custom, 497. 

-defect of title in vendor in such case, its effect, 497. 

-by shopman as agent for his principal, 498, 499. 


Contracting Parties —Engineer Referee between, 222. 
Contractor —liability of, for tortious act of party employed, rule 
as to, 525, 526. 

Contradiction— judgments void for, 2S0. 

Contradictory— statement, averments, pleas, 268, 269. 

«—---of status, 268, 269. 

Contrayener— of law, 141, 142. 

Contravention— of law, 206, vide agreements, contracts. 
Contributory— defrauded shareholder, not liable, 168, 120. 
Conveyance— colourable, to servants, relations, &e., 359, 
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Conveyance— to third parties, published for the first time during 
execution, 359. 

~ * * by trustees, presumed, when necessary to complete 

title, 347. 

-- fraudulent by insolvent, 227. 

Conversion executors bound to make, liability for neglect, 408, 
409, 228. 

Copartners— presumption of parties being, from joint employment, 
3o7. 

Copyist— errors of, 317. 

Correction of press, absence of, in published judgments, 317. 
Corporation— action for discovery against a corporation, having no 
interest, 31. 

Costs— general rule of. 

--of abortive action, professional negligence, 411. 

* -- of issue, negligent omission to ask for, 414. 

* -recovery of, lost by laches in execution, 397. 

-payable by parties unnecessarily instituting action, 407. 

-of vakeels, changed, during pendency of action, 2G7. 

-falsely enhanced by Attorney, 402. 

■-of expense caused by mistake of Court, 427. 

Counsel —credit by Court to statements of, 428. 

-— and client, settlement in Court, 453. 

Covenants— disjunctive conditions, 333. 

■' ■ — — — of service, GO. 

-implied obligation by party to, to do nothing in dero°R- 

tion of, 336. 

Covin— 139, 147, vide fraud. 

- in non-delivery of shares, 15. 

Credit— buying goods upon, and reselling shortly afterwards at 
lower price, 214. 

--letters of, onus upon banker to prove payment of, 382. 

-servant dealing on credit, evidence of authority, 499. 

Creditor— giving time to debtor, its effect as to surety, 134. 

-inactivity towards debtor, its effect as to surety, 135. 

-withdrawal of attachment, its effect as to surety, 135. 

*-delay of, in execution, postponement of claim, 395 39G. 

-priority of active creditor, 39G, 401. 

—-assignments to delay, or in fraud of, US, 175 ? 178 , ig2. 

Crops —plundered, admeasurement of damages, 242. 
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Cursus cuRiiE—settled practice, 79, 81. 

Custom— customary right, 9. 

— —-— when void, 9. 

„-having force of law, 9, 13. 

___presumption from, observance of, 3G2. 

Customer— and banker, vide banker, 449, 451. 

__are creditor and debtor, 452. 

____action by, for dishonoring cheque, contingent upon what, 


452, 453. 

Dam —construction of, so as to submerge lands, GS. 

Damage— without legal injury, 6, 16, 36. 

-actual or specific loss, 7. 

-• must be founded on something more than fancy or fastidi¬ 



ousness, 10. 

,__material to inheritance must be established by Remainder 

men, 10. 

-by noxious trade, 11. 

-to reversion, by reason of waste, 11. 

_from malicious, criminal charge, 13. 

.-admeasurement of, 15, 37, 38. 

--- general rule of, 53. 

-- action by tradesmen for words affecting their solvency, 

27. 

-clergymen imputing incontinency, 27. 

-may be nominal or substantial, 36, 53. 

•-definition of, 36. 

-action for non-delivery of shares at fixed date, 37. 

--against banker, for refusing customer’s Cheque, 37. 

-against contractor, for failing to complete at date, 37. 

Damnification —as necessary to action, 42. 

Date —presumption as to truth of, 351. 

—-erroneous, in pleadings, 315. 

Death —presumption of, 355, 371. 

---simultaneous of parties, presumption of Survivorship, 358, 

359, 371. 

- 1 — simultaneous of Executor and Testator, 371 

D kath- bed —statements, admissibility, 345, 361* 

-— -- depositions, 337. 

De son Tort —Trustee, 140. 

-■ — —- Possessor, 255. 
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Debt— presumption that payments were made in satisfaction of, 348. 

-of continuance of, 34-9. 

---of extinction from delay in recovery, 349. 

-attachment of, attorney, lien upon, question of priority, 545. 

-•-what only is attached, 543. 

Debtor —time given by creditor to, 134. 

-~ fraudulent alienations, vide assignments. 

-dishonest, bankruptcy, 210. 

-insurance on life of, premiums paid by debtor, 551. 

Decision —double principle of, 95. 

Declaratory— action, reversionary right to establish, 19, 21. 
Decree— not notice to parties extra, 4 i 0. 

-matters, extraneous to, surplusage, 305. 

-inter alios, 255. 

Dedication —to public, 404. 

---,-presumed from delay in taking out Patent, 404. 

Deeds —null and void, 239. 

-multiplicity of unnecessary deeds, presumptive of fraud, 170. 

-conflicting conditions in presumptive of fraud, 231. 

Deficiency —of assets, to meet pecuniary legacies, how made good, 
549, 550. 

Del Credere Agent —sale by, of non-existing cargo, 193. 

Delay —as presumptive of acquiescence, 381. 

----- dedication to public, 404. 

-in exercising powers as presumptive of fraud, 187. 

-unusual, 38, 378, 382, 387. 

-affecting claim to mesne profits, 379. 

-- equity of redemption, 394. 

-right of taxation, 402. 

■-of contracting party, mutual grants, 407. 

-caused by opposite party, deducted from limitations, 143. 

---— appropriations, settlements, to delay creditor, 117, 118. 

Delivery —presumption of title and ownership in the Deliveree, 350. 

-of documents, action against agent, 18. 

Demand —judgment void for excess, beyond, 284. 

- refusal and conversion, 229. 

Demis EE —of lands, confounding the boundaries of his own lands 
with those demised, 368. 

Deposit —upon conditions in foreclosure suit, 234. 

--- by joint bailors, 198, 199. 



























571 



Depositary —liability of, 506, 507, vide Bailment. 

Deposition —of moribund witness, rule as to, 337, 361, 336. 

-of witness abroad, perpetuation of testimony, 10-1, 105. 

--taken coram non judice, 88. 

*-of witness ‘‘unable to attend,” 337. 

-premature publication of, 29. 

Descent— presumption as to rule of, from observance of particular 
family usage, 361. 

Detainer —under void writ, 247. 

Devastavit— 10, 11. 

-by party inconsistently with administration, taking 

notes from Executor, L30. 

Diligence —of creditors, vide priority, 401. 

Directors —are contracting parties, 111. 

__--— are responsible for misrepresentations or advertisements, 


111 . 


power, authority and responsibility of, 118, 119. 


' Disaeeirmance —of contract, election of party defrauded, 138. 
Discharge —speedy of debtor, presumptive of preference to creditor, 
229. 


Discovery —suspicion of fraud, 133. 

D i screpancies —immaterial, 316. 

Discretion— 1, 96, 210. 

Dishonesty— not presumed, 345. 

Dismissal —unlawful, vide contracts of service, 60. 
Dispossession —rule as to damages, 256, 257. 

-of infants by parents, 362. 

Distress —collusive, in fraud of creditors, 177. 

.-excessive, payment of, effect, 291. 

-what the tenant should do in cases of, 291. 

Distribution —fraudulent preference, 116, 117. 

— --should be equal, 125. 

Docketting— party docketting judgments, 416. 

Document— party witholding, 251, 255. 

--.-destroying, erasing, 256, 257. 

— ---refusing to produce, 261. 

- -declaring to produce, rule as to, 261. 

— ---admitted in answer, need nob be produced, 288. 

— -- presumption from date of, 349. 

— ■ — generally acted upon, presumption from, 358 

4 n 



















MINfSr*y 


5 72 




Document— referred to in decrees, must be filed, 539. 

• -referred to for the first time, at the close of the case 

rejected, 539, 540. 

-not produced, 540. 

-*-tendered for the first time in appeal, 539, 540, 541. 

• -must be produced by party, they will not be called for 

by the Court, 539. 

--not referred to on tlie original application to sue as 

pauper, 540. 

Donation— vide gift, not presumed, 182, 348. 

Donee Donor —Privy in estate, 281. 

Dower —wife relinquishing, 183. 

Duress— may be inferred from systematic maltreatment, 303. 
-contracts under, 139, 194, 294, 298, 

■ -generally, 284. 

- of goods, to recover money paid under, 291. 

Ejectment— action by party to title, who has fraudulently stood by, 
whilst defrauded tenants improved the estate, 133. 

Eldon Lord—opinion of, as to actions to deliver up documents, 28. 
Election— by party defrauded, to disaffirm contract, or to in per¬ 
formance, 108. 

Eloigning— party guilty of, presumptions against, 203. 

Employer Employee— GO, secrets of employer, 153. 

-action against, 236. 

--- employment joint, raises presumption of partnership, 367. 

-imports remuneration, 368. 

Encroachment— by tenant of waste, adjoining demise, presumption, 
364. 

Endorsement— presumption as to time of making, 357. 
Engagement— association in fraudulent, 19. 

■ - -to employ, imports engagement to pay wages, 19. 

Engineer Referee— between contracting parties ; party to suit, 222. 
Enjoyment— of contract, party to repudiation, presumption of vali¬ 
dity, 352. 

Entries —unstamped in account-books, 23. 

Entry —by Parent,presumption that be did so,as guardian, bailiff,362. 

• ---* from what date Limitations will run, 362. 

--»-from what date account for mesne profits will 

run, 362. 

—---— from what date, wheu the parties are not inter 

h<: ffiliir-MrioH, 302. 
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Equitable Deposit— 12. 



- - - » jurisdiction, 28. 

--remedies, their extension, 95, 10. 

Equitt— interference of, 131, 132. 

-of redemption lost by delay, 394. 

Eeasing— documents, 256. 

Erasure— presumptions from, 365. 

Errors— clerical, 315, 316. 

—*-arithmetical, 316. 

• - oT copyist, 317. 

--cured by consent, 284. 

• -grammatical, 315. 

-- bad spelling, 315. 

-obvious, rectification of, thirty years after, 414. 

-must not be material so as to change nature and character 

of action, 316. 

-must be material to open Solicitor’s bill, 316. 

Estate —of missing heirs, 354. 

-of Hindoos, presumption that it is joint, 363. 

--Privies in Estate, 281. 

- tail, 83. 

-is transferred, subject to its liabilities,541,547,550,551,552. 

-estate devised to executor, with direction to pay debts, 

duty of, 547. 

-sold in execution, with all liens, 550. 

Estoppel —by conduct, 292, 300, 301, 303. 

-by deed, 6, 268, 271, 276, 279. 

• -by consent, acquiescence, 92, 293. 

Evidence —agreements to supply, 149, 212. 

--declaration of members of family deceased, Pedigree- 

cases, 236. 

— -destroying evidence, presumption adverse to party, 263. 

-is conclusive or presumptive, 346. 

— -suppressed, presumption that it would have been ad¬ 

verse, 356. 


inferior, presumption that higher, would be adverse, 356. 
secondary when admissible, 140, 141, 251, 255, 261. 
parole when admissable to contradict an instrument, 139. 
fabrication of, 140. 

—— - — „ to meet fabricated evidence, 264. 
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Evidence— withheld, presumption against party in possession of 
it, 260, 263. 

■-unnecessary, costs against party going into it, 408. 

Exception —allowed, rule as to costs, 227. 

Excuse— danger of making false excuse, 264. 

IOxecution sale— consideration immaterial, 72. 

Executor —admission of assets by, 288. 

-liability for non-conversion, 409. 

-generally, 403. 

--negligent, 406. 

-protection, after estate is paid over, 408. 

-de son tort, 255. 

Exemption —onus upon party setting it up, 373. 

Existence— continuance of thing, once proved to have existed, 358. 
Exparte— proceedings, publication of, unprotected, 29. 
Expectations— instruments by parties having, 123. 

--agreements by parties to share, 123. 

Experts —evidence of, in pedigree cases, 236. 

Extraordinary— remedies, 100, 103. 

Extravagance —of bankrupt, 214. 

Extremes— presumption of tilings intermediate, from proof of, 361. 
Fabrication — of evidence, instruments, 140, 263, 264. 

Factor —del credere, sale by, 193. 

Facts— self-suggesting, implied notice from, 415. 

Failure —of consideration, 193, 202, 194, 196, 203. 

---conduct money, 196. 

Falsehood— its effect in Bankruptcy, certificate case, 213. 

False pretences— larceny, 131. 

Family arrangements —366. 

Family usage —presumptions from, 361. 

Father and son —transactions between, 121, 366, 370, 408. 

Fear —to constitute duress, must be substantial, 303. 

Ferry— action against lessee of, for negligence, 18. 

Fictitious— lessee, action by, 107. 

Fiduciaries —dealings by, 184. 

Finality— of conclusive judgments, 272. 

Finder —of lost property, 207. 

Forbearance —vide pressure, 208. 

Foreclosure— agreements to evade Law of, 206. 

“-- conditional deposits in, 235. 
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Foreigner— alien ami, alien enemi, right of action, 35. 
Forfeiture— compensation preferred to, 117. 

Forgery —what it consists of, 162. 

-not presumed, 189. 

--action to deliver up forged deeds, 14. 

-----after publication, 17. 



-order to deliver up, 28. 

Forms —presumption of due observance, of necessary, ceremonial, 
official, 350. 

Fraud —effect of, in contracts, 138. 

-right of action in consequence of, will lie any where, 33. 

-as a ground of action or defence, 39, 107, 188. 

-by way of preference, 108, 116. 

-discovering party has his election, 108. 

-to avoid a contract by reason of, what essentials must com¬ 
bine, 109. 

.-infinite in variety, and therefore it has never been defined, 

120 . 


=*— decree obtained by, may be set aside, 110. 

-fraud by, misrepresentation of Directors, 110. 

-a good plea, to a fraudulent action, 110. 

-a party, must not have been privy to it, or aware of it, 

who seeks to set aside a contract upon grounds of it, 111. 

-is never presumed, 113, 347. 

- is a actual or constructive, 120, 1S4. 

- voluntary assignments presumptively fraudulent, 112, 116. 

-indicia of fraud, 121, 231. 

-- constructive, what, 121. 

-by concealment of title, action to establish it, against 

associate, 127. 

-allegation of, to open solicitors bill, 131. 

-instruments founded on, 82, 133. 

- judgment, II. of Lords, set aside for fraud, 136. 

-parole evidence admissible to impeach instruments, for 

fraud, 139. 

-an insuperable obstacle to a Certificate, 214. 

—^ no remedy by party to, against the associate, 145. 

-associate in, 177, 194, 195, 295. 

- in purchase of sequestrated property, 145, 

- - ever remains fraud, 170. 
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Fraud— is not cured by legal observances, 170. 

-presumption, from multiplicity of unnecessary instruments, 

170. 

-must be specially recited, as grounds for Limitations, 230. 

-statute of, to prevent, not to promote it, 191. 

-presumption from possession of debtor, after Conveyance, 

350. 

-purged, vide notice, 415. 

Future —service, consideration for, 196. 

- cohabitation as consideration for a bond, 100. 

Gambling transactions— bill given for, 129. 

Gazette —presumption as to, 358. 

General words —in a grant, pass things incidental to it, 341. 

----presumption of fraud from use of, in pleadings, 229. 

---iii allegation of fraud, insufficient, 230. 

Genuineness —indicia of, 183, 184, 231. 

Gestation —presumption as to usual period of, 347. 

Giet —never presumed, 182, 348. 

_- alternative conditions, legal and illegal, presumption, 368. 

-colorable, good as against the donor, 196. 

-suppressed, unpublished, secret, 182, 183. 

- void, effect of on Contingent Legatee, 237. 

-to strangers, presumption as to, 353. 

q OJ) _performance of contract, rendered impossible by act of, 320, 

333, 334. 

Goods —fraudulent, removal of, 214. 

-purchase of, immediately before stopping payment, 214. 

-possession of, sufficient to support Trover, 254. 

Grammar —bad, deed, not void for, 315. 

Grant —matters lying in, presumption, 347. 

-title, under non-existing grant, 347. 

Guarantee —bond by way of, consideration, 185. 

Guardian —and ward, dealings inter, 184. 

_ - ad litem, application to appoint, 339. 

___knowledge of, dealings with ward, 124. 

Guest— liability of Landlord to, for property lost through neglect 
of servants, 500, 508. 

Hardship— as a plea, 339. 

Heir —“ begotten” estate tail, 83. 

-• expectant, dealings with, 124. 
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Heir— contracts by, under pressure, 124. 

- if known to parent, or person, loco parentis, 124. 

- missing, Mahomedan Law as to, 354. 

Highway —presumption as to dedication to the public, 347. 

Hire —indefinite as to term, presumption, 348. 

Hieer —vide Bailment, 504, 517. 

Hindoos— gifts by, to strangers, &c., 353. 

-widows of, powers to alienate, 21, 300. 

* - heirs of, attesting conveyances of ancestral estate, 304. 

Hindoo Law —rule, as lost property, 385. 

Holder —of bill drawn by unauthorized Partner, 130. 

Holding —over, tenant, liability of, 263. 

Honesty— not always equivalent to legality, 206. 

-nor a Chain cl ion, 213. 

- presumption of, 346. 

-- as an element of character, not limited to Lawyers, 234. 

Husband —consenting to dispositions of wife’s estate, at variance 
with settlement, 239. 

-- release to, by wife, of jointure, breach to secure upon other 

estate, 254. 

-authority to wife, to bind his credit, 430. 

Identity —of individual, presumption as to, 357. 

-of subject-matter, test of, 280. 

Ignorance —professional, by Attorney, 411. 

Illegality —not presumed, 347. 

-- patent on the instrument, 131. 

-contingent on evidence dehors, 131. 

--rule as to interference of equity in cases of, 131. 

-— taints every thing flowing from illegal origin, 100, 104. 

-■ its effect, 1G6, 167, 289. 

-* stipulations involving, 218. 

• -cess, illegality of, 235. 

--not cured by omission to notice, in foreclosure, 2 f0. 

--- original debt void for, security covering, tainted, 240, 

--voids, judgments, 280. 

Imbecility— contracts with imbecile parties, 222. 

Imitation —of trade marks, nature of offence, 162. 

Immorality —185. 

—-- to recover wages for immoral service, 195. 

-,. -- presumptions against it ? 347. 
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Impeachment— of waste, 19, 21. 

'---of instruments, 139. 

~~-of deed by assenting party, 289. 

Impossibility— judgment, void for, 280 . 

--its bearing on Construction of Law, 339. 

- -~-arising in act of party, 335, 336, 337. 

of producing witness, 336. 
performance of things, impossible, 319. 

--stipulations, void for, 319. 

—-: through act of God, 320. 

----- of service of process, 319. 

-of completion of arbitration, 336. 

Imprisonment — legal and illegal, effect of, on contracts, 3-1. 

■ —-by detainer under writ, originally void, 247. 

Improper sale— Mahomedan Law, 241. 

Impurity — charge of, to bar inheritance, 355. 

Inadequacy— of consideration, presumptive of fraudulent advantage, 
125. 

•-inadequate consideration, burthen upon judiciary 

party to contract, to prove righteous dealing, 196. 
Inadvertence — as a ground of new trial, 281. 

Incapax Dolt — presumption as to, 346. 

Incidentals —pass under general wards, 342. 

- — interest, incidental to Principal, 344, 386. 

Inclosure— by tenant, of waste, adjoining demise, 364. 
Incumbrancer— onus upon creditor to prove, 161. 

Indemnity— as bar to action, 40. 

Indict m e n t— op press i ve, 181. 

Indorsement— presumed fraudulent from fraudulent possession, 315. 
Industry— contrasted with negligence, 391. 401. 

Infants —contracts by, 234. 

Influence— improper exercise of, 120, 121, 184, 185, 302, 371. 

-*- associate in fraud, under influence, 194. 

Infringement— patent rights, 171, 128. 

Inheritance— injury to, 68. 

Iniquity— party setting up, his own, 194. 

Injunctions— 19, 122, 128. 

for breach of contract, 106. 
to deliver up documents, 28. 

to restrain actions, founded on illegal instruments, 


128 , 129 . 





















Injunction— to restrain invasion of trade marks, 33. 

-to restrain invasion of patent rights, 12S. 

Injury— imports damage, 3G. 

-to individuals under Act of Parliament, 49. 

-under colour of, 49. 

-to reversion, must be permanent, 56, 68. 

Inn Keeper —liability for property of guest, 508, 510. 
Innocence— presumption of, 346, 347. 

Insolyent— fraudulent transfers, 227. 

Instruments— to restrain actions founded upon illegal, 128, 129. 

'-for gambling transactions, 129, 155. 

-power of equity to order delivery up, of illegal, 129. 

---- for illegal consideration, 129. 

-— wrongful possession of, 131. 

--- aliunde the record, 318, 334. 

' " 110 ^ produced, general rule and examples, 534, 535. 

Insurance —action of equity in cases of, 133. 

-parties to, withholding necessary information, 133. 

- t0 secure a debt, distinguished from insurance to secure 

annuity, 552. 

Intention —of parties, the key of interpretation, 246, 334. 
Interest— incidental to Principal, 344, 386. 

-- deed, silent as to, 380. 

-mesne interest, lost by laches, 394, 397, 

--- payment of, as admission of assets, 288. 

---receipt of, at a lower rate, 285. 

Interest, admissions against, 349, 356. 

Interlineation— presumptions as to, 365. 

Intoxication — contract by party under, 125, 222. 

Item in a bill objectionable, is not voiding others, 312. 

Joint Bailment —199. 

Jointure release of, by wife, covenant to secure on other estate 
254. ’ ‘ 1 

Joint estate— presumption of, in Hindu families, 363. 

* profits, title to, from joint employment, 367. 

Judge —unjust, double principle of decision, 95. 

- Lending money, 206. 

Judgment— null and void, 280. 

--ad rem, definition of, 280. 

---void for fraud, 280. 
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Judgment —recovered, without satisfaction, estoppel to an action, 
for conversion. 

* -—-against another party, 282. 

* -■- county Court, conclusive, 282. 

"---recital in conclusive, evidence as to matters recited, 

351. 

*-- debtors, one of several, confessing, 293. 

‘ r debtor, possession of, presumptive of fraud, 350. 

--application to review, lost by laches, 378. 

----priority in administration, 402. 

* -priority of joint creditors under, 401. 

-by one full bench, not to be disturbed by another, 73. 

-without jurisdiction, 87, 88, 89. 

----foreign, non-observance of, 87. 

* -conflicting, 104. 

~~ judgments, searching for, by purchaser for valuable 

consideration without notice, 409. 

* -obtained by fraud, 180. 

-preferential, to favoured creditors, 208. 

---- conclusiveness of, 272, 273. 

Judgment-debtor— plea by wife of, in execution, 225. 

-sale of property, not belonging to, 232. 

-vide judgments, assignments. 

-attachment of debt, what, 543. 

Jurisdiction —estoppel, from consent, 293. 

* -absence of, 88, 89. 

- - doubtful, situation of lands in two districts, 89, 94, 98. 

* -assumption of appellate jurisdiction, 90, 239. 

* -by arbitrators, 91. 

■ ---—- by Supreme Court, 91. 

“ « - by Salt officers, seizure beyond limits, 

93, 94. 

— ■ - - - assumption generally, 94, 95. 

* -— extension of equitable, not usurpation, 95, 98. 

* -stipulation to exclude, 224. 

--- obedience to judicial orders within jurisdiction, as a 

plea, 95. 

Justice — abuse of, as a means of oppression, 198. 

Koran— law of, 7. 

Knowledge parity between contracting parties, from equality of, 1C. 
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—claimants, 263. 


Label— simulating, vide trade mark, 162, 174. 



Laches —5, 378. 

___ by retiring trustee, 144. 

_by bailor and bailee, 198. 

_ _by counsel as to matters to submission, 381. 

--to institute action, 410. 

---to apply for patent, 404, 

__to produce necessary documents, at bearing, 384. 

__- 0 f creditor to take out attachment, 395. 

Land —situate in two districts, rule as to jurisdiction, 89, 90. 
Landloed and Tenant —replevin, 69, 70. 

___remedy of, against tenant holding over-term, 263. 

_ _remedy by tenant against landlord for excessive distiess, 


291. 

. —-privity in estate, of tenant, 281. 

Laeceny —construction as to what constitutes, 139. 

Law— iniquity of unequal laws illustrated, 26. 

* _- qualification deeds, in fraud of law, 196. 

__privies in law, what parties are, 281. 

* -obedience to, presumed, 358. 

Lawyee —honesty not exclusively limited to, 234. 

Lease —of Putny, fraudulent action by colourable lessor, against his 
associate, 192. [359 

- without delivery of possession, presumptively fraudulent, 358, 

-agreement for, by unauthorized agent, action to enforce, 524, 

vide agent. 

--by manager of estate, valid as against Zemindar, 531. 

Legal— what is, in a decree, not voided by what is not, 313. 

* - interest created under a decree, a bar to rehearing, 415. 

Legality —presumption, 345. 

Legatees —of shares, liability of, rule as to, 548. 

Legislation —the principle upon which it proceeds, 341. 
Legitimacy —presumption, 346. 

Lessoe and Lessee —the latter privy in estate to, 281. 

----lessee defrauded, when he should repudiate, 285. 

------lessee presumed to be conversant with his 

lessor’s title, 349. 

—-lessee charged with executive liabilities of his 

lessor, 551. 
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Letters ai rival of letters posted, presumed, 357. 

" presumption as to date of, 349. 

of eredit, rules as to negotiable securities, inapplicable to, 

letters patent, prima facie evidence of title, 128. 

. ' c,ela y 1,1 taking out, presumption of dedica¬ 

te to Public, 404. 

Liability cured by acquiescence, 28G. 

generally, vide master and servant. 

~ " “ as following advantage, 548, 549. 

Libel —presumes malice, 34-7, 97. 

— • distinction between words spoken as fn in/!;*,;! i • 

Of him in the Of hi, ted," 7» . 

privilege as a bar to actions for, 16. 

~ - in report of Public Meeting, 28. 

- judicial proceeding privileged, 29. 
report of exparte judicial proceedings, not protected, 29 

I previous Plication of, „ 0 answer to action, 55 
Licensee— of patent, 18G. 

Lien— attorneys, 543, 544, 545. 

Lice Assurance— not a contract of indemnity, 43 
Life, presumption—354. 

Limitations—5, 6. 

in cases of fraud, G. 

"* unfounded litigation, 6. 

~~ °f nullum tempus, 41. 

■ delay and obstruction arising- in ft, Q . „ 
j. sin S^ m tbe aot of opposite 


party, 143. 


3G2. 


379, 3S2. 


^ ° MU “ P»»* » P «..„io„, 

“*' “1 praise. 378 380 

curetl by pendency of actions, ultra, tie 


cured by acknowledgments or promise, 381 . 
not cured by a bare assertion of right, 380. 
effect of set-off; acceptance, in cases of, 394. 
] y adverse possession, 894, 395 . 

’ * 10vv *®*eted by nonsuit, 398. 

general Law of, 398, 399, 
in claims of Government, 398, 399 , 
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Limitations —by parties alleging fraud, and violence, 399. 

-60 years, extreme limit, 399. 

-inapplicable to cases of mortgage, deposit, 399. 

_- nor in particular cases of possession under defective, 


title, 400. 

-in cases of rent, 400. 

_extended to judges and collectors, as to arrears beyond 

current year, 400. 

-extended to Zemindars, as against defaulting agent, 


400.- 

-.-in suits upon information, to recover fines, 400. 

-exception in favour of Government, 400. 

-in cases to recover penal damages, 400. 

- -in cases to recover value of property, or Trover, 400. 

--. in appeal, from what date to be calculated, 400. 

Lodging House —liability of keeper for loss of guests, goods, 505, 
507, 508. 

Lords —-judgment of house of, set aside for fraud, 136. 

Loss—as carrying the profit, 541. 

Lost Property —finder of, 207. 

Lottery— gambling, 154, 155. 

Luggage— loss of 519, vide, Inn Keeper, Boarding House Keeper. 
Mahomed an Law— null and invalid sale, 241. 

-presumptions of life, 354. 

- as sa ] es> 202. 

Maintenance— wife’s claim to, not forfeited for acts done under 
duress, 143. 

---champerty, 146, 189, 219. 

Malice— presumed from publication of libel, 346, 97. 

Malicious action— damages, 13. 

Man and Wipe— presumed to be, from acting as such, 357. 

-.-. coercion of wife, in cases short of murder, 357. 

Management— contracts obtained by, intoxication, 124. 

Manager —official books negligently kept, 384. 

Mark vide label, trade-mark, simulating, 162, 174. 

Market institution of new markets, 6, 16. 

" * overt, sales in, Hindu Law, 385. 

Marriage —presumption of, validity, 109, 347 

'- - brocage bonds, 125. 

---circuitous, 181, 
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Marriage— not void, for intellectual dullness, deaf and dumb wife 
282. 

--impeachment of validity by party, after lapse of time, 282. 

-agreement to settle wife’s estate, 239. 

-private agreement, in fraud of contract, 128. 

-promise of, implies that it shall take place within reason¬ 
able time, 348. 

--- taking place in consideration of representations, 538. 

Married Woman— raising money as single, remedy of mortgagee 
against;, 135. 

—-authority to bind her husband, 430. 

Master and Servant —vide contract of service, GO. 

1Ila y discharge workman for want of skill 

531, 532. 


responsibility of, former, 41G, rule as to, 

521, 


” responsible for acts of servants in usual 

course of duty, 429, 430. 

* responsible, from possession of servants, 431. 

*' " --- for negligence, 431. 

n °f responsible for injuries caused by negli¬ 
gence of fellow workman, 440. 

‘- general rule as to responsibility, 440, 441 

507, 51G, 518, 519. 


---parties, external to, 441. 

liability of, for employment of incompetent 

person, 444 . 


common work, 444. 
inexperienced, 444. 


when servant, not employed in 


444. 


when the servant injured, was known to be 
lor injuries caused by defective machinery, 


444. 


resulting in defective system, 


---settled rule as to responsibility of, 457. 

responsible for acts of servants, nature of 
responsibility, 460, 513 to 520. 

not responsible for injuries to volunteer 


workman, 463. 
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Maot. mi Seevist— bound * **» •» 

____negligence of, cured by wilful disobedience 

of workman, 4 75. . ^ aetoe d, 175, 501, 501, 505, 

__ negligence defined, 476, 501, 501. 

_______where a servant without authority of master, 

allowed another to get into his cart, not responsible for injury to 

that party from accident, 520, o27. 

not for injuries caused by servant when not 


employed in business of master, 52/. 

• otherwise when, 529. 


Master the, omission to servo notice to party before, • • 

Matters— in issue, presumption as to submission of all, 3a7. 
Measure —of damages, 37, 38, vide damage, admeasurement. 
Members —of club, knowledge of rules, presumed, 349. 
Memorandum- of previous parole agreement, 325. 

Memort— excuse of, not remembering, 227. 

Menace— instruments obtained under, 139. . 

Mesne— assets, recoverable from parties in fiduciary relation, from 
what date, 3G2. 

__dispositions, 177, 206, 416. 

__interest, lost by delay, in claiming after fund paid over, 

409,394, 397. 

__ profits, from what date to be calculated, 385. 

___in cases, of wrongful dispossession, unknown value, 


257. 

__— other cases, unkown value, 257. 

Mine— party working, not keeping accounts, 259. 
Minerals— not mentioned in grant, pass, 312. 

MiNOR—confirmatory acts by, on attaining majority, 301. 
Mischiee —not presumed, 345. 

Miscoloring —party to, 169. 

Misconduct —not presumed, 347. 

. — ■ — -by Bankrupt, effect of, 213, 214. 

.---by Sheriff, 248, 249. 

-— -by Collector, 250. 

„ — --of servant, liability of master, 507. 

Misdescription — intentional, 161. 

Misprints — clerical error, 317. 
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M ^representation— must be of fact, not of intention, 122. 

—-- to avoid a contract, 107. 

---accessary to, cannot enforce, 369. 

-- 168. 

-collateral matter, to contract, 207. 

Missing Heirs— Maliomedan Law, 351. 

-parties, presumption of death, 357. 

Mistake —as a ground of new trial, 281. 

-clerical, 315. 

Mitaschara— law of, 24. 

Mixed Presumptions—316. 

Mixing —commission agent mixing his own goods with those of his 
principal, 259. 

-- things of equal and unequal value, rule in cases of, 259. 

Money— presumption that it was due, from payment, 356. 

-- to recover conduct money from witness, unexecuted con¬ 
sideration, 196. 

-paid, when recoverable, 289. 

-paid, under duress of goods, 292. 

-into a hank, is a common law debt, 452, vide Banker, 

Customer. 

* -* limitations, would run against, 452. 

Monopoly—9. 

Morality —contract, contra, 185. 

-action by mother to recover wages for her daughter’s 

prostitution, 194. 

Morals— when points of, will be considered in equity, 150. 
Mortgage— agreements to bar foreclosure, 206. 

* -agreements by way of, without possession, presumptive 

of fraud, 358. 

Nature —ordinary course of, presumed 347. 

Natural Apeeotion —presumptions from, 347. 

Navigable liiVEJt presumption as to, from flowing of tide, 347. 
Nawab Nazim -decree by, without jurisdiction, 89, 90. 

Necessity —plea of inevitable, 338. 

Negligence— by solicitor in carrying out decree, 56. 

---of bankrupt, rashness, extravagance, 214, 

* -in exercise of statutory powers, 48. 

--- by the sheriff, for escape, 37. 

-definition of, 476, 501, 503, 505, 513, 514, 515. 
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Negotiable Instrument— endorsement presumed fraudulent, from 
. fraudulent possession, 315. 

New Matters— exclusion of, in appeal, 318, review, 530. 

----pleas, 536. 

__trial, rules as to, 2S0. 

Next of Kin— needless opposition to claim by, in administration, 
146. 

Non-Conversion— by executor, liability of, 40S, 409. 

Notice —absence of, of robbery* presumption against truth of action 
founded upon, 379. 

--.— constructive, presumed from employment of solicitor aware, 

409. 

-must extend to contents of deed, 413. 

__— what it is, and what is not notice, 415, 416. 

Not Proven —verdict of, equivalent to, not guilty, 282. 

Novelties— new rulings, 73. 

Nudum Pactum —what it is, 194, 195. 

Nuisance —injury to reversion must be permanent, 56. 

Null Sale— Mahomedan Law, 241. 

Nullity of Marriage— sentence set aside on ground of collusion, 



109. 

Obedience —as a plea, 95. 

Objection —presumption of consent, from party not making, 300, 303. 

-not taken in the Court below, maxim for the appellate 

Court to follow, 54 L. 

Objectionable —what is, without prejudice to what is not, 301, 306. 
Obligation —in consideration of razeenameh, enforced, 145. 

Obligee —nominal, 118. 

Observance —of forms, presumption, 350. 

— -- of course of nature, presumption, 347. 

Occupation— by permission, liability of occupant, 20S. 

Office — party acting in, presumption of appointment, 357. 

Officer —presumption as to acting in bis jurisdiction, 357. 

■ — - subordinate, protection of, 96. 

Official Duty presumption of regular performance of, 346, 357,369. 
Offspring —legitimacy of, presumed, 346. 

-- :- that a party will prefer his own, presumption, 346. 

Omission— to implead necessary party cured by voluntary appear- 
ance, 299. 

- —- -presumption of, non-existence of things omitted, 324. 
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Omission —of facts not pleaded in the lower Court, will not be 
admitted in appeal, 539. 

Onus Probandi— upon party enjoying the benefit, 1S4. 

-upon party judiciary or fiduciary, 196. 

--- otherwise, 196. 

-«—— of executor, payment of interest, to prove defici¬ 
ency, 289. 

-f rom possession of obligatory deed, 349. 

Onus —on impeachment, for non-observance of official forms, 351. 

- on purchaser, to establish invalidity, 354. 

-upon party impeaching title of party in possession, 355. 

-general, rule, Civil Law, 355. 

-in cases of abuse of power, influence, 362, 364. 

-- as to separate estate, 363. 

-of Benamee purchase, 363. 

-- of proving righteousness of security from Lady engaged to 

be married, 367. 

-on claimant to more than equal share of joint profits, 367. 

-on judiciary parties, 369. 

——- other parties, 369. 

-upon party setting up subsequent wills, instruments, 372. 

----- a lakheraj title, 373. 

-upon Zemindar to prove right to demand increased rent, 

from dependent Talookdars, 378. 

-upon party claiming exemption, 378. 

-- general rule of, 378. 

-upon bankers, to prove payment, of letters of credit, 382. 

• -upon party, to prove personal liability of agent, 481. 

Opportunity —given, presumption of adultery, 361. 

Oppression —not presumed, 347. 

Option —of party to sue on the civil side, or prosecute criminally, or 
both, 13, 37. 

Order —in Council, elasticity of rule as to remedies, 12. 

* -- charging, rule of, 383. 

-for payment of money, possession of, 357. 

Ordinary —conduct, presumptions of, 346. 

-powers, faculties, presumption of, 346. 

-- care, presumption of, 356, definition of, 476, 501, 503 

505, 508, 513, 514, 515. 

-. .consequences, 356. 
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Origin— of right, or possession known, bar to presumptions, 360. 
Originals— duty of parties to have in Court at hearing, o39. 
Overcharge— excess demand of rent, course for tenant to pursue, 

291. . 

_ _by duress of goods, to recover money paid under com¬ 

pulsion, 292. 

Owner— parting with goods, no felony in taker, 139. 

. _ _responsibility, Mahomedan Law, 203. 

__ name of, upon lost article, appropriation of, larceny, 207. 

_-presumption as to, from acts of ownership, 347, 356. 

Painting—' artist, copying name of painter, nou foigeiy, 10-. 

Paper— referred to in codicil, not produced at time of its execution, 
538. 

Parent and Child— dealings between, 184. 

__„ influence of parent, onus upon parent, 121, 301, 302. 

Parliament— act of, presumed, 360. 

Parole— to vary written instruments, 139. 

Participation— by plaintiff in fraud, 154, 155, 160, 2b. 

___ parties to, estoppel to pleas, 119. 

Partnership— absence of possible profit grounds ol dissolving, 313. 
__renewal of lease by one partner after expiration ot 

period of, 386. 

_presumption from joint employment, 36/. 

Party— to title, proprietor, attestation by, to conveyance, 285, 416. 

Passing— over, waiver, 298, 299. 

Patent— infringement of, 128, 171. 

--. action for, where it should be instituted, 171. 

Patentee— licensee, 185. 

_delay by former, in applying for patent, 382. 

Patient —dealings of, with Physician, onus on the latter, 184. 
Pauper —appeal of, when allowed, 96. 

Pawnee— without notice, 138. 

Payments— presumed to be in extinction of debt, 138. 

-double, twice over, 265. 

-- of wages after expiration of term ; presumption oi con¬ 
tinuing service, 294. 

----- into Court, admission, 291. 

—-plea of, in trover, 291. 

---- pl ea 0 f ? to a Court of money had and received, 291, 

— -- of forged drafts, responsibility of Bankers, 382, 
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Payments— part, operation of, 392. 

-appropriation of, by creditor, 392. 

-general, by debtor, appropriation of, 393, 394. 

Pedigree —cases, evidence in, 236. 

Pendente Lite —assignment of property sub lite, 206, 177, 416. 

-- purchaser, continuous litigation, 416. 

Performance— specific, nature of, 55 .' 

■-party defrauded, may insist on, 108. 

• -party defaulting on his part of the contract, cannot 

enforce, 195. 

• -. double, inconsistent with equity, 265. 

-of things useless, unprofitable, idle, 320. 

-impossible one way by act of God, possible in another, 

320. 

• -contingent upon acquisition of, hereafter title, doctrine 

as to, 238. 

Perjury Subornation— to prevent, object of, statute of frauds, 326. 
Perpetuation —of testimony, rules as to, 104. 

Personal Seryice —when impossible, 319. 

Planters —action by, to compel double payment, 265. 

Pledge— by party, not having transferring power, 342. 

Policies —life, fire, marine, nature of contracts, 43. 

- premiums paid, rule as to, 552, 553. 

Policy— void for concealment, 169. 

Position — confidential dealing by, with, 150, 157. 

Pottah —right of rjrot to demand, 13. 

Power— to agent revoked, remuneration of, 55. 

Powers— fraud upon, 119. 

-—- limited, excess, void, 341. 

-unlimited, exercise of limited, valid, 342. 

Practice— uniform in matters, where the law is silent, '/9, 81, S2. 
Precedents —18, 41, 85. 

-force of, 81, 85. 

Preemption —202, claim to, not affected by mortgage, 550. 
Preference— 229, 108, 176. 

—-• three things necessary to constitute, 116. 

Preliminaries— absence of, cured by consent, 2S8, 292. 
Prescription —396. 

Pressure— of creditor, assignment moving from, 108, 209. 
-of solicitor, 289, 
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Puesumption— of death, 252, 253, 353, 355, 371. 

__. of survivorship, 252, 253. 

__ — from secrecy, adverse to bona fides, lb2, 183. 

_ _ adverse to deeds, conservative and destructive, 186. 

____ adverse to wrong doer, 251. 

__ favourable to defendant, 257. 

___ of misconduct, from like misconduct, 251. 

____ adverse to party withholding documents, 25G, 257. 

__ adverse to deed with erasures, 256. 

_^_adverse to party converting property, 256. 

_. adverse to party fabricating evidence, 256. 

___ that property withheld, is of the best description, 256. 

_ ,_— in criminal cases, danger of rash, 264*. 

_. of genuineness of signature, 324*, 328. 

_favourable to honesty, legality, truth, 345. 

____- force of presumptive proof, 346. 

____ as contrasted with suspicion and conjecture, 346. 

__._rebuttable, irrebuttable, 346. 

___as to incapax doli, 346. 

_as to consideration, in bonds and specialties, 346, 357. 

_of payment, from receipt, 346, 356. 

_of consideration, for hills of exchange, 346, 357. 

-of innoeencv, 346. 

-*— of legitimacy, 347. 

•-of sanity, 347. 

-as to ordinary conduct, 316. 

--— mixed, 346. 

--,-that a man will prefer his own offspring, 346. 

--that payments are made in extinction of debt longest 

outstanding, 346. 

--*- slight and strong, what, 346. 

-from possession of stolen property, 346. 

--from previous quarrels with deceased, 346. 

--from an interest in the death of, 346. 

--of payment, from possession of receipt for subsequent 

rent, 346, 356. 

--— of natural affection, 347. 

--—■ from flowing of the tide, 347. 

--* of malice, from publication of libel, 347. 

-- -- from course of nature, 347. 










































Presumption— from physical impossibility, 3-17. 

-*- of knowledge of the Law, 347. 

• -of marriage, 347, 357. 

-of continuance of life, 347. 

• -against commission of crime, 347. 

-- against tortious conduct, ^47. 

-against religious unbelief, 347. 

--- of right and ownership from possession, 347, 356. 

* -— from prescription, 347. 

--from use and enjoyment, 347. 

-from non-user, 347. 

* - - " ' of dedication to public from delay in taking out 

patent, 347. 

-of tenancy, that it is yearly or at will, 34S. 

---- in favour of owner of inheritance, 348. 

tliat trustees have conveyed when necessary to com¬ 
plete title, 348. 

---- that a party possesses ordinary powers, faculties, 318. 

■ -of course of nature, seasons, 348. 

--- of usual period of gestation, 348. 

-- 0 f indefinite hire, that it is for a year, 348. 

-of promise to marry, that it shall take place in a rea¬ 
sonable time, 348. 

--- of admissions against interest, 349. 

-of knowledge of rules, by members of clubs, 349. 

--- of knowledge of lessor’s title, 349. 

——- of revocation of will, 349. 

--of concealment of deed, 349. 

-of date of letters, 349, 357. 

-of receipt of letters dispatched by post, 257. 

-of observance of usual course of business, 319, 357. 

-of usage of trade, 349. 

-• of statu quo ante, 349. 

-• of continuance of debt, 319. 

-of payment from absence of demand, 349. 

-*- of fraud, from possession of judgment-debtor, 350. 

-of conveyance of estates, recited in deed, 350, 

-of observance of necessary forms, 350. 

■ -—- of regular service of process, 351. 

---of hereditary tenure from prescription, 351, 
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Presumption— from known habits, 3o2, 35/. 

_____ of adultery from opportunity, 352. 

__of consent, 353. 

_of gifts to strangers, 353. 

___of validity of purchase, against purchaser, after enjoy¬ 


ment, 354. 

_of duration of life, Maliomedan Law, 354. 

_of purity, from absence of excommunication, 355. 

--- of intent, malice, 356. 

___ of truth of facts, recited in instruments, 356. 

_of truth of previous acts and admissions, 356. 

-— of ordinary consequence, 356. 

_- of ordinary care, 356. 

-of unlawful intention, 356. 

_that suppressed testimony would he adverse, 356. 

_that higher testimony would be adverse, when inferior 

is produced, 356. 

--- that things delivered belonged to the party to whom 

they were delivered, 356. 

-that money paid was due, 356. 

---from possession of order to pay, by party to pay, 357. 

-by possession of order to deliver a thing, 357. 

--of appointment to office, 357. 

-of discharge of official duty, 357. 

-of lawful exercise of jurisdiction, 357. 

-of truth of matters recited in conclusive judgments, 

357. 

--- of consideration of all matters in issue, 357. 

-of fairness and regularity in private transactions, 357. 

-of endorsements, 357. 

-of identity of person from identity of name, 357. 

-of death, from unaccounted absence for seven years, 

357. 

-from discharge of bond, from quiescence of obligee 

for 20 years, 357. 

-of right to things, from acquiescence, 357. 

-■-of partnership, 357. 

-—— of coercion of wife by husband in crimes short of 

murder, 357. 

-~— of legitimacy, 358, 


































Presumptions —of continuance of things once proved to have 
existed, 35S. 

• -of compliance with law, 358. 

■ -of genuineness of instruments, 358. 

-of books, Gazettes, &c. published by authority, 358. 

■ -of Law reports, 358. 

-from uninterrupted adverse user, 358. 

-that trustees have conveyed, 358. 

-- 0 f user by Public, 358. 

• -from sale, without delivery of possession, 35S. 

-of assignments, leases, mortgages without possession, 

358. 

-of survivorship where parties perish in a common 

accident, 358. 

- -of fraud from assignments to servants, relations, 359. 

-of fraud, from suppressed publicity of assignments to 

strangers, 359. 

• -of current style, from residence of parties, 3G0. 

-of title by Act of Parliament, from long possession, 

3 GO. 

-of intermediates, from proof of extremes, 3G1. 

-of adultery from opportunity and intention, 3G1. 

-from family usage, 3G1. 

■ - from uniform descent, 3GI. 

-from exercise of influence, that the power is abused, 

362. 

-from entry of parent on estate of child, 3G2. 

-f rom destroying accounts, 362. 

- - that in Hindu families, estates are joint, 3G3. 

- as to Benamee purchase in Hindu family, 303. 

-from loss of fund, of breach of trust, 3G3. 

-. - as to inclosure of waste and encroachment by tenant, 

3G3. 

-that arbitrators have discharged their duty, 3G5. 

- - from erasure, interlineation, 365. 

-from joint employment, 367. 

-of remuneration from employment, 36S. 

--- from alternative gifts, legal and illegal, in favour of 

the former, 368. 

- --—-of superior information, from judiciary character, 369. 

































Presumptions— of regular performance of marriage ceremony, 370. 

---of revocation, from destruction of will by Testator, 

373. 

--— from unrevoked deed, 410. 

_that lands in India are liable to assessment, 373. 

_from delay in preferring complaint, 378, 380, 39G. 

____from delay in applying for patent, 404. 

_- from omission to notify robbery to Police, as to 

subsequent Civil action, 379. 

____from conduct, 379, 396, 397. 

_from delay, as to acquiescence, 381, 394. 

Principal and Agent— conduct of the latter, stringently looked to, 
260. 

__ rights of former as to contracts by latter, 260. 

__benefit of, primary duty of agent, 261, 

— -- general maxims as to, 416. 

__liability of the principal, 416. 

_authorization of, discharges the agent, 416. 

___ liability of principal for money advanced to agent, for his 

use, 529. 

— acting executor or trustee, is agent for the others, 530. 

__principal bound by the terms of his vaknlutnamah, 530. 

„_law of principal and agent applies to Contracts by master 

of a ship, 530. 

— .— principal bound ordinarily by acts of the manager of liis 

estate, 531. 

___ not bound, where his agent lias incurred a personal respon¬ 
sibility, 531. 

__landlord bound by omission of broker to appraise, 533. 

--principal not bound by leases granted by agent beyond bis 

authority, 536. 

--principal bound by beneficial results of acts of agent, 54:?. 

Principal Money— interest as an incident of, 314, 3S0. 

-deed, silent as to interest, 380. 

Principle— when new, 5. 

---—— of judicial administration in India, 7, 

— -—-of statutory compensation, 49. 

--universal rule, 50. 

— -necessity of fixed, 209. 

Priority— barred by notice of prior assignment, 383. 
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Priority— of joint creditors, 401, 402. 

- lost by laches, 413. 

- by insufficient notice, 413, 414. 

-- of mortgagee in possession over equitable incumbrancer 

416. 

- of registered mortgagee, 416. 

-of attorney’s lien, in attachment of debt, 543. 

Privilege— publication of exparte judicial proceedings, 29. 

-publication of, when prohibited, 29. 

- - publication of exparte, not privileged, 29. 

*-- of attorney, 152. 

-of witness, as to matters in affidavit, 39. 

-eundo, morando, redeundo, 82. 

Privies— bound by admission of parties to whom privy, 371, 

- blood, law, estate, 381. 

Privity— to contract, 202. 

Probate— will irregular, cured by codicil, 247. 

-- revocation of, 105. 

1 rocess of law, sale to avoid, 218, impossible process, 319. 
Production— of document impossible, by act of party or law, 337. 

---rule as to, 261. 

Professional— duty, imports skill, 32. 

-- transaction of professional parties, 120, 184, 230. 

Profits— not ascertainable through agent destroying books, mixing 
goods, 259. ’ a 

Promise— its effect upon limitations, 381, 391. 

—- alternative, 330. 

Promissory Note— gift of, renewal, effect of, 197. 

-as consideration of future services, 196. 

Promoter —of company, contract by, 208. 

Property —lost, rule as to Mahoinedan Law, 32. 

---finder of, 207. 

-private, subordinate to public advantage, 6. 

-. owner parting with, no felony in the taker, 139. 

-transfer of possession only, 139. 

Purchaser— for value without notice, 409. 

-receipt of purchase-money as a bar to action by proprie¬ 
tor, 285. 

defaulting to complete, acquires no title, 285. 

--- i n contravention of law, 146, 206, 

























MIN/S7*y 


597 



<SL 


itrcdaser —ostensible, benamee, 1G5. 

-improvident, 16. 

-at execution sale, 72. 

- innocent third party, remedy of, 203. 


Public —advantage, 9. 

.-benefit, 49. 

-- officers liability of, 8. 

- policy, 125. 

Public Pbess —comments by, upon judicial proceedings, 30. 
Public Interest —condonation of matter affecting. 214. 
Publication —biparte, exparte, judicial proceedings, 55. 


-vide privilege. 

-— of reports of public meetings, 30. 

PuriL and Tutor —dealings with, 1S4. 

Qualification —instruments to create, in fraud of law, 126. 
Qualified —certificates inexpedient, 209. 

Quality —of property, tortiously withheld, the best, 257. 

--otherwise, 257. 

Quantum meruit— action to recover wages at, 62, 67. 

Quieting Possession— object of prescription, 348. 

Quo ante —statu, presumptions as to, 349. 

Railway Company— responsibility for loss of passengers’ luggage, 
519. 

Ratification— implied by receipt of consideration, 304. 

--• ■- attestation of conveyance, 304, vide 416. 

-acquiescence, 300. 

---generally, 2S4, 286, 297, 301, 371. 

-can be none of invalid transaction, 288. 

-- a fter majority, 29. 

-bond by way of ratification of account, 300. 

Razeenameii— as consideration for a bond, 145. 

Receipt— presumptions from, 346, 347. 

Receiver —appointment of, on negligence of Directors, Secretary 
absconding, 303. 

-— lease of, not binding in Proprietors, 343. 

•-- not keeping accounts, 258. 

Recital—276. 


* of deed, is notice of contents, 416, 

Record— matters beyond, rule as to, 534. 
Redemption— equity of, lost by delay, 394. 
4 <5 2 
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Redress— principle of, 5. 

Red undanc r—surplusage, 301, 313, 312. 

Referee — engineer as party to contract, 222. 

-- witness, 299. 

Reference— application to cure omission, 414. 

Rehearing— application for, should not be exparte, 414. 

--- bar to, 415. 

Registration —of deed, not necessarily notice, 41G. 

--mortgagee registered, 416. 

Remedial statutes, should be construed largely, 113. 

Remedy— universal right to, 5, 36. 

-extraordinary, 5, 100, 103, 105, 106. 

Remoteness'— may bar action for damages, 37. 

-limitation modified in favour of equity, 106. 

-- limitation of term, bad for remoteness, 107. 

* -conviction, bad for, 208. 

Removal— fraudulent of goods, 214. 

Remuneration —implied from employment, 368. 

-of agent, after revocation, 56. 

Rent— exaggeration of amount, in actions, 341. 

Replevin— condition, precedent to action in, 69. 

-tenants, course, 70. 

Reports— judicial, law, public meetings, vide privilege, 30. 

-- vague, caveat emptor, 415. 

Representations —as consideration, two things to be established in 
cases of, 538. 

Residence— as presumptive of style, 360. 

Review— of judgment, lost by delay, 378, should not be exparte, 414, 
bar to, 415. 

--lost by waiver, 413. 

Reversioner —declaratory action by, 24, 25. 

-action for damage to reversion, 68. 

* -sale of reversion at auction, 123. 

Revocation— of subsequent will, from testator destroying, 371. 

■-of will, from tearing it, 349. 

Rights— what, their nature, 5, 36. 

--of individuals, subordinate to public advantage, 53. 

Ri les —new, should operate prospectively, 76. 

when existing rules may be set aside, 95. 

* as to rate of damage, for property tortiously taken, 257 
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Pules —otherwise, 257. 

_ general, may be productive of individual inconvenience, 

, _— but, advantage of having fixed rules, 310. 

Sale —by unauthorized agent, 135. 

.-without jurisdiction, 39. 

-- colourable in fraud of law, 218, 222. 

.. by relations in favour of relations, 182, 222, 22G. 

--— without delivery of possession, 311. 

_- null, abominable, invalid, improper, 202. 

Sanity— presumptions in favour of, 346. 

-previous tutoring of party, preparatory to examination 


<SL 


as to, 


120 . 

Schools— establishment of, shops, &c. G. 

Seal —contracts under, import consideration, 189. 

Secresy —no confidence in illegal secrets, 150. 

__assignments secret, presumptively fraudulent, 119, 125, 


176. 

Security —to cover illegal debt, 340. 

Seduction —previous, as consideration, 1G0. 

Servant — unlawfully dismissed, remedies, 60, 62. 

-collision by, liability of master, 504, 507, vide master. 

-misfeasance of, 507, 531, 533. 

Service —covenants of, GO, 61. 

-for future, 196. 

-of process on Principal of College, 339. 

Set-off— effect of, in limitations, 394. 

Settlement— voluntary, subsequent sale by settler, 111. 

-principle as to, 112. 

-in fraud of husband’s creditors, 170. 

Shareholders— defrauded, vide contributory, 120. 

Shyster— law of, 7. 

Sheriff— sale by, in possession, 396. 

-illegal arrest by, 248, 249. 

Shopman— contracts by, 497, 498, 499. 

Signature—324, 328. 

Silence —presumptive of, content, 284, 299. 

Simulating— trade marks, 162 . 

Slander— action for, when barred by privilege, 1G. 

• ---action by tradesman, 27. 

* . . — action by clergyman, 27. 
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Solicitor— and client, 121, 230. 

~-defrauding trust, 178. 

' acting for borrower and lender, 407. 

Specialties —presumptive of consideration, 340. 

Specific Performance—55. 

Spelling— bad, its effect, 315. 

Stake Decisis—*74, 70, 81. 

Statute— of frauds, object of, 326. 

* new, should apply prospectively, 79, 80. 

■-compensation under, 48, 52. 

--—- abuse of powers under, 51. 

--notice, statutory, 415. 

-remedial, construction, 115. 

Statu quo ante— presumption as to continuance, 349. 
Stipulations —involving illegality, 218. 

'-to exclude jurisdiction, 223. 

Stop Order—383. 

Strangers— gifts to, 353. 

Stream— injuring from dam, 68. 

Stvle— presumption as to, from residence, 3G0. 

Subsequent— will, destruction of, 372. 

Sutts —institution of malicious, 149. 

* -- finally concluded, 272. 

-identity of subject-matter, 280, 281. 

Supplemental— plaint must not be on material points, 316. 

-inadmissible after completion of pleadings, 3SG. 

Support— right to, action for damages, 235. 

Suppression— of will, &c. 118, 1G9, 183, 23G. 

Sureties —several, liability, inter, 32, 130. 

— - by distinct and separate transactions, 130. 

— -- position of, varied by creditor, 134. 

— - cannot discharge themselves, 135. 

* -• may call on obligee to enforce, 135. 

Surplusage— 304, 312, 313. 

Surrender —presumption from possession of obligatory deed 349 
Survivorship —358, 359, 371, 252, 253. 

Taxation— right to, lost by delay, 402. 

Tenancy— for term uncertain, presumed to be at will, 348. 

— -presumption, that it is yearly, 348. 

Tenant— denying his landlord’s title, 143. 


















Tenant— course to follow on exaggerated distress, 60, /0. 

_ improving, under lease by wrong party, party to title stand- 

ing by, 133. 

__for life, action against, in restraint of waste, 2GG. 

__.—. mixing boundaries, 369. 

_____. encroachments by, 361*. 

Tenure— recital of in conclusive decree, 281. 

Testes Lupanares 3o2. 

Testimony— truth of presumed, 347. 

__, 0 f s i n gle witness, established by destruction of the 

document that would have confirmed it, by the opposite party, 
3G3. 

_ _ _. perpetuation of, 104. 

Threat— bond, obtained under, 297. 

Third Parties— transactions void as against, but binding on the 

others, 241. 

Tide— presumption of navigable river from, 347. 

Timber— ornamental, cutting, 27, trees, 68. 

rp 1M;E _given to debtor, effect of, as to surety, 134. 

_instruments lost by, 347. 

__presumption of title from lengthened posssesion, 351. 

-contracts of service, q. v. 63, 64. 

Title— party to, fraudulently standing by, whilst improving tenant 
disburses, 133. 

__p ar ty to contract to settle estate, title acquired subsequently, 

236. 

--acquired aliunde, 236. 

Tout— definition of, G. 

Tortious— acts of workmen, action against Contractor, 237. 

_of agent blending goods, 259. 

_of party withholding essential document, 260. 

__of tenant, blending the boundaries of his own lands with 

these demised, 369. 

_encroachment by tenant, presumption, 364. 

Trademark— piracy of, 33, 162, 174. 

Trader— preferential assignments by, 116. 

.—■-sale by, of goods below value, 119. 

—-colourable purchase of annuity, 177. 

--unfortunate, dishonest, 210. 

Transactions— colourable, 132. 241. usurious, 132. 
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Transactions —family, in avoidance of litigation, 185. 

“-pendente lite, with solicitor, 185. 

— ward and guardian, 154. 

*-solicitor and client, 184. 

---medical man and patient, 184. 

-—-pupil and spiritual adviser, 184. 

---— donor and influential donee, 184. 

--—-private, presumption of fairness, 357. 

Transfer— of property, of possession, of both, 139. 

--of decree to evade set-off of other decree, 171. 

-by relations to relations, 225. 

-fraudulent, 227, without possession, 358. 

Transferor Transferee— property till disaffirmance vests in latter 
138. 

-assignment by the latter, prior to, 133. 

-title under to third party, good against the transferor, 

138. 

-of possession only, transferee, 139. 

Treasury— solicitor of, needless opposition to next of kin, 146. 
Trial— new, rule as to, 280, 281. 

Trover— payment of money into Court, 291. 

* -possession of goods, sufficient to mantain, 254. 

-detinue, bailment, 200. 

Trust— partially void, 241. 

- created with reference to subsisting trusts, 265. 

Trustees— action by, against tenant for life, 19. 

-making profit from trust, 137. 

• -laches of retiring, 144. 

■-de son tort, 140. 

——-breach by, subsequent breach, 176. 

--purchase by, of trust property, 1S5. 

-fraudulent, action by, against fellow trustee, 189. 

-withholding fund, 252, 253. 

-bargains by, for annuity, 253. 

-solicitors as, misconduct of, 357. 

-improper investment by, 261. 

--must preserve evidence of acts, 201. 

-actions against by next of kin, in receipt of assets. 265* 

-judiciary or professional, loss of fund, 4L0. 

-—— loss of fund by. presumes broach, 364, 
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ees —conveyance by presumed when necessary to complete 
title, 358. 

-transactions between, and youthful ward, 3(52. 

Truth —presumption of facts, recited in instruments, 356. 

Tutoring —insane person, preparatory to examination, 120. 
Unascertained —advantages ; pass by grant under general words, 
341. 

Uncertainty —in principles of decision, 71, 76, 210. 

-— in decrees, 105. 

--judgments, void for, 2S0. 

Undue Execution —of will, cured by codicil, 242. 

- Influence —184, 1S5, 289. 

--on fraudulent associate, relief of the latter, 195. 

Unexecuted —papers, non-existent codicil, refused probate, 53S. 
Uniform Descent —presumption as to family usage, 360. 
Uninterrupted —possession adverse, presumption of title by written 
conveyance, 358. 

-- User —presumptive of dedication to public, 358. 

Unlawful Instruments —injunction to restrain actions, founded 
on, 122. 

-bonds by parties expectant, 123. 

Unlawful— intent, presumed from unlawful act, 356. 

Unregistered —bond, old, action upon, 236. 

Unprofitable —things, not enforced, 320. 

Unscrupulous— professional men, 180. 

Unstamped— entries in account-books, 235. 

Unusual Conditions— presumptively fraudulent, 22.9, 231. 

Usage —of trade, presumption, 347. 

--— of family presumption, 349. 

Use —-evidence of right, ulterior to date of, 347. 

Use and Occupation —by corporation, liability of, to owner, 208. 
User —surrender of from non user, presumption, 347. 

--uninterrupted, presumption of dedication, 358. 

Usurious Transactions—132. 

Vacation— time runs during, 405. 

Vague Reports — warning to purchasers, 315. 

Valuation — 234. 

-—— excessive in fraud, to create appellate jurisdiction, 232 

233. 

^ — of talook in gross, 311. 













Value— of property, tortiously, removed, unknown, rule as to, 257. 

- of property, not wrongfully taken, rule as to, 257. 

—=—=_-> of goods of equal and unequal value, fraudulently mixed, 
259. 

Vendor — and purchaser, failure of vendor’s title, rule as to, 497. 

--— of goods, pawned by vendee, pawnee for value, 138. 

> election to disaffirm ceases, when, 138. 

-of land, under covenant to apply for Act of Parliament, 

omission, 146. 

-implied, warrantry of title, and quiet possession, 203. 

,— .. and vendee colourable, 241, 242. 

„-letters between, as to agreement, 326. 

Venue —when optional, 94. 

Verbal —agreements, 326. 

Verdict —not proven, what it is, 283. 

Vice —not presumed, 346. 

Void —-deeds, 23S, 239, 241. 

-trust, partially, 241. 

-writ, detainer under, 247. 

.-- judgments, for uncertainty, impossibility, illegality, contradic¬ 

tion, 2S0. 

Voluntary— conveyances, subsequent purchaser, 112. 

--.-- appearance of necessary party, cures omission, 299. 

Volunteer —not assisted, in making good, incomplete gilt, 404. 
Vouchers —agent destroying, 257, vide bailiff. 

Wages— contract of service, a. v. 60. 

- to recover for immorality, 195, 

Ward-— and guardian, transactions, 184. 

Waiver —effect of, in arbitration, 287. 

-— by pleaders, bind clients, 431. 

--— inpleading, 298, 299, 300. 

Warrant— of attorney operating a fraudulent preference, 229. 
Warrantry —of quiet possession, Mahomedan Law, 203. 

-of skill, vide workman, 531. 

Waste —equitable, 19, 24, 25, 27, 260. 

Waste Land— under demise, passes, under general wards, 341. 
WhabKHGLR— vide Bailee for reward, 504. 

Widow —under duress, maintenance, not forfeited, 143. 

Wife _releasing jointure, default of husband to secure, 254. 

--claim by in execution, 225. 
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Window— obstructing, 69. 

Withholding —evidence, accounts, deeds, documents, 251 to 261. 
Withdrawal —of a plea, as consideration, 202. 

Witness —protection of, from action, 39, 97. 

.. eundo, redeundo, morando, 82. 

- ■—- proprietor attesting conveyance of estate, 2S5. 

-- kept out of the way, by procurement, 254, 337. 

.- exemption from answering, 83. 

,-- -case disposed of, after receipt of conduct money, before 

attendance, or steps taken to attend, 196. 

--- attestation by, not notice to him of contents, 41G. 

- professional, testes lupanares, 352. 

--- depositions of deceased, rule as to admissibility, 336. 

-.-too ill to attend, 336, 337. 

Words general —341, 342. 

-insertion of improvident words, surplusage, 312, 314. 

-spoken, of a tradesman, of the way of his business, 27. 

Work, common —441, 455, 460, 476. 

Workman —actions by, 64, 236, vide contracts of service. 
-injuries to, by fellow workman, common work, 440, 441, 


476. 


-implied undertaking to stand the risk, natural to his 

employment, 441, 461, 462. 

-but not those foreign to it, 441. 

■-examples, 442. 

---general rules of liability of master, 444, 455 457, 465, 

466. 

---volunteer, killed, by negligence of employed workman, 

463, 464. 

- -and master, liability of latter, example, 469. 

‘— ---may decline service, involving risk, 476. 

“— -implied contract by, for necessary skill, 531. 

Whit— arrest, under void writ, detainer, 247, 248. 

Wrong—5, 36. 

Wrongdoer—141, 185, 189, 251, 253, 254, 256, 260, 263. 
Zemindar— bis lien for rent, priority of, 549. 
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LIST OF MAXIMS ILLUSTRATED. 




Accusator post rationabile tempus non est audiendus, nisi sc l>cnc do 
omissione excusaverit, 37S. 

Actio non datur non damnificato, 5. 

Allegans contraria non est audiendus, 268. 

Allegans suam turpitudinem non est audiendus, 138, 185. 

Argumentum ab inconvenient! plurimum valet in lege, 330. 

Bona fides non patitur ut idem bis exigatur, 265. 

Boni judicis est ampliare jurisdictionem, 98. 

Boni judicis est dirimere lites, ne lis ex lite oriatur, 08. 

Bonus judex secundum aequum et bonum judicat, ct aequitatem strieto 
juri praeferet, 104. 

Clausula inconsueta semper inducit suspicionem, 220. 

Confirmatio omnes tollit errores, licet id quod actum est, ab initio 
non valuit, 284. 

Consensus tollit errorem, 284. 

Cursus curia? est lex curia?, 81. 

Damnum absque injuria, 5. 

Dans et retinens nihil dat, 182. 

De non apparentibus, et de non existentibus eadem est ratio. 534. 
Debile fuudamentum fallit opus, 232. 

Delegatus non potest delegare, 416. 

Dolosus versatur generalibus, 229. 

Dolus cireuitu non purgatur, 170. 

Dolus et fraus nemini patrocinentur, 140. 

Dona elandestina sunt semper suspiciosa, 181. 

Errores hominis scribentis nocere non debent, 314. 

Ex dolo malo non oritur aetio, 107. 

Ex facto oritur jus, 5. 

Ex malificio non oritur contractus, 206. 

Ex nudo pacto non oritur actio, 185. 

E\- pacto illicito non oritur actio, 206. 
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ixira territorium jus dicenti impune non paretur, 87. 


Ex turpi causa non oritur actio, 1S5. 

Falsa orthpgraphia, grammatica, non vitiant chartara vcl conccs- 
sionem, 31*4. 

Fraus omnia vitiat et corrumpit, 107. 

Frustra legis auxilium quaerit, qui in legem facit, 141. 

Judex non reddit plus, quam petens requirit, 2S0. 

Judicium a non suo judice nullius est momenti, 87. 

Jura eodem modo destituuntur quo constituuntur, 85. 

Jus et fraus nunquam cohabitant, 140. 

Jus non patitur ut idem bis solvatur, 2G5. 

Imperitia adnumeratur, 533. 

Impossibilium nulla obligatio est, 319. 

Impotenlia excusat legem, 319. 

In facto quod se liabet ad bonum et malum, magis do bono quam de 
malo lex intendit, 345. 

Infinitum injure reprobatur, 272. 

Injuria non praesumitur, 345. 

In odium spoliatoris omnia praesumuntur, 251. 


Interest reipublicse res judicatas non resciudi, 272. 


Interest reipublicae ut sit (inis litium nelites immortales, dum litigan- 
tes mortales sunt, 272. 

Lex non cogit ad impossibilia, 2S0. 

Lex semper dabit remedium, 5. 

Mala grammatica non vitiant cbartam, 314. 

Misemma est servitus ubi jus est, aut vagum aut incertmn, 71 . 
Multa non vetat lex qiue tainen tacite damnavit. 2CG. 

Nemo bis debet vexari pro una, et eadem causa, 272. 

Nemo commodum capere potest, de sua injuria, 141. 

Nemo contra proprium suum factum venire potest, 2GS. 

Nemo ex proprio dolo consequitur actionem, 107. 

Ntjmo ex proprio delictu meliorem suam conditionem facore potest 
107. 


Nemo praesumitur donare, 182. 

Nemo praesumitur ludere in extremis, 345. 

Nihil quod inconveniens est lieitum est, 339. 

Nil consensui tain contrarium quam vis atque metus, 284. 
Non debet cui plus licet, quod minus est, non licore, 341, 
Non decipitur qui scit se decipi, 111. 

Non omne quod lieitum est ? honestum est, 20G. 
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Non solenfc qua? abundant vitiare scripturas, 304. 

A T on videtur consentire si quis ex prsescripto minantis aliquid immu- 
tavit, 284. 

Odiosa et inhonesta non praesumuntur, 345. 

Omne majus eontinet in se minus, 341. 

Omnia praesumuntur contra spoliatorem, 251. 

Omnia praesumuntur rite et solemniter esse acta, 345. 

Omnis innovatio magis novitate perturbat quam utilitate prodest, 74. 
Omms ratiliabitio retro tralntur et mandato priori sequiparatur, 254. 
Optima est lex qua? minimum relinquit arbitrio judicis, optimus judex 
qui minimum sibi, 98. 

Pacta conventa qua? uequc contra leges, neque dolo malo inita sunt, 
omni modo observanda sunt, 164. 

Privatorum conventio juri publico non derogat, 164. 

Quando plus lit quam fieri debet, videtur etiam illud fieri quod fiicien- 
dum est, 341. 

Qui facit per alium facit per se, 41G. X 
Qui fraudem fit frustra agit, 140. 

Quilibet renunciare potest juri pro se introducto, 138. 

Qui mandat fecisse videtur, 41G. 

Qui non prohibet quod prohibere potest, assentire videtur, 2S4. 

Qui sentit commodum sentire debet et onus, 511. 

Qui solvit nunquam ita resupinus est, ut facile suas pccunias jactet, 
et indebitas effundet, 182. 

Qui tacet consentit, 284. 

Quod ab initio non valet intractu temporis non convalescit, 232. 

Quod approbo non reprobo, 284. 

Quod contra legem fit pro infecto habetur, 232. 

Quod fieri debet facile prsesumitur, 232. 

Quod fieri non debet factum valet, 232. 

Quod non habet principium non liabet finem, 232. 

Res judicata pro veritate recipitur, 272. 

Respondeat superior, 410. 

Scribere est agere, 416. 

Secundum naturam est, commoda cujusque rei cum sequi quem 
sequuntur incominoda, 541. 

Semel malus, semper eodem genere, malus esse prsesumitur, 251. 
Spoliatus ante omnia restituendus, 251. 

Spondes peritiam artis, 531. 

Stare dccisi.s, 272. 
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Surplusagium non nocet, 304. 

Transit in rem judicafcum, 272. 

Transit tellus cum onere, 541. 

Ubi cessat remedium ordinarium ibi decurritur ad extraordinai ium 
et nunquam decurritur ad extraordinarium ubi valet ordinal ium, 
103. ' 

TJbi jus ibi remedium, 5. 

Utile per inutile non viciatur, 304. 

Via trita via tuta, 81. 

Vigilantibus*non dormientibus subserviunt jura, 378. 

Volenti non fit injuria, 378. 
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ERRATA. 


Page 107, for incommodus read , incommodo. 


33 

141, 

33 

1,13,5000 

33 

13,500. 


146, 

33 

when 

33 

may. 

,J 

163, 

37 

frauds 

37 

funds. 

7 ) 

164, 

73 

lufcufurassa 

73 

lutufunissa. 

37 

182; 

73 

effund it 

77 

effundet. 

33 

188, 

33 

value 

33 

nature. 

>3 

189, 

77 

on 

37 

of. 

73 

209, 

73 

bank 

77 

bankrupt. 

?7 

23G, 

37 

turtuous 

33 

tortious. 

77 

239, 

77 

suiting 

33 

standing. 

73 

205, 

73 

partitur 

73 

patitur. 

3? 

314, 

77 

expressed 

73 

express. 

33 

3G0, 

73 

have 

73 

more. 


417, „ may apply 

„ we may a] 

49G, „ principal . 

„ principle. 

% 

INDEX. 

571, for declaring read, declining. 

575, „ a actual 

actual. 

578, „ wards 

words. 

579, „ is 

„ a9 ‘ 

581, „ bearing 

„ bearing. 
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PREFACE. 


In this volume many important Principles of Juris¬ 
prudence are illustrated and explained, a practical ac- 
|uaintance with which is essential to Law Students, 
Pleaders or Judicial officers, as without it, neither can 
expect success. The third volume will complete the 
work.” For general reference, the reader has merely to 
turn to the Index, but the law student should master 
the maxims himself, taking them Chapter by Chapter. 

A practical knowledge of the Principles of Jurispru¬ 
dence will be the main test for qualification in all future 
examinations, and it is hoped that those intending to 
compete, may find every assistance they require in this 
work, and that it may be useful to those already practis¬ 
ing in our Courts. 


► 






THE NOTE BOOK 


Cl A L MAX 


OF 




Sic utere tuo ut alienum non kedas.—Let the enjoyment of your own he with¬ 
out an injury to others. 

Qui jure suo utitur nemincin loedit.—The enjoyment of your own, will originate 
no actionable wrong. 

Quisquis est rei sine moderator ct arbiter.—A man may do as lie likes with his 
own. 

Proliibetur ne quia faciat in suo quod nocere potest alicno.—A man must not 
so use liia own, as to injure others. 

Lex non favet delicatorum votis.—The law pays no attention to mere fastidi¬ 
ousness. 

Quod rncum est sine me alienum fieri nequit.—What is mine, is mine, till I 
part with it. 

Id nostrum solum est, quod debitis deductis, est nostrum. After discharge of 
our debts, the balance is our own. 


The enjoyment of water drawn from a brook along an arti¬ 
ficial channel, and acts done by the owner of the dominant 
tenement upon the servient tenement, which without the exis¬ 
tence of an easement would be tortious and actionable, may be 
.evidence of a right in the owner of the dominant tenement to 
the use of the water. Beestou v. JFeale, 5 El. & 131. 980; Jiu\, 
N. S., 540; 25 L. J., Q. 13., 115 .—Digest, Jurist . 

An artificial cut from a brook began at point A. in the de¬ 
fendant's close, and passed through another close of the defend¬ 
ant to point C., and thence back into the brook, The defendant 
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and the previous occupiers of his farm had been in the habit of 
turning the water of the brook down the artificial cut at A. for 
the purpose of irrigating the latter close. The plaintiff occupied 
a close called “The Cow Pasture/* near this latter close, and as 
far back as living memory went, he and the previous occupiers of 
the Cow Pasture had habitually, when their cattle were depastur¬ 
ing there, gone upon the defendant's land and diverted the 
water from the brook by putting a dam at A., which caused it 
to flow down the artificial cut, and by putting another obstruc- . • 
tion at C., turned it so as to flow into a watering-place for cattle f • 
in the Cow Pasture. In an action by the plaintiff, alleging a 
light to the use of part of the water of the brook flowing along 
the artificial cut—Held, that there was evidence to support the 
right; that the use of the water by the defendant on the ser¬ 
vient tenement did not take away from the effect of the use of 
it by the plaintiff for the dominant tenement; and that the 
purpose of irrigation, for which the cut was made, was not a 
mere temporary purpose.— Id. 

An elector and inhabitant of a borough bona, fide signed and sent 
to the Secretary of State for the Home Department a memorial 
complaining of the conduct of a magistrate of the county, during 
an election for the borough, imputing to him gross acts of violence, 
and praying that the Secretary of State would cause an inquiry 
into his conduct to be made, and that if the allegation in the 
memorial were substantial, he would recommend to the Queen 
that the magistrate should be removed from the commission of 
the peace:—Held, in an action by the magistrate against the 
elector for the libel, that this was a privileged communication, 
the elector having both an interest and a duty in the subject 
matter of the memorial; and that the memorial being substan* 
bially a petition to the Queen for the removal of the magistrate 
from the commission of the peace, ‘ the Secretary of State had 
a corresponding duty to cause the inquiry prayed for to be macle, 
although the Lord Chancellor is the functionary by whose advico 
and agency the Crown usually acts in removing magistrates. 
Harrison v. Busk, 5 El. & Bl. 344; 1 Jur., N. S.,° 846; 25 L. 
h, Q. B., 25,— Digest, Jurist. 


A first mortgagee having sold the mortgaged property under 
a power of sale, gave notice to the subsequent mortgagees that 
he was ready to pay over the balance, after satisfying his own 
mortgage. The second mortgagee required that the money 
should not be parted with until disputes between the incum¬ 
brancers should have been settled. The money was thereupon 
paid by the first mortgagee into his bankers, and was allowed to 
remain unproductive for several years:—Held, that the first 
mortgagee could not, under the circumstances, be charged with 
interest upon the money. Mathison v. Clark , 25 L. J., Chanc. 
29— V. C. K. — Digest, Jurist. 

An owner of land has an unqualified right to drain it for 
agricultural purposes in order to get rid of mere, surface water, 
the supply of the water being casual, and its flow following no 
regular or definite course ; and a neighbouring proprietor can¬ 
not complain that he is thereby deprived of such water which 
otherwise would have come to his land. Rawstron v. Taylor , II. 
Exch. 369; 25 L. J., Exch., 33.— Digest , Jurist. 

Burning bricks on a man's own ground so as to be offensive 
to a neighbour, held to be a nuisance, and restrained by injunc¬ 
tion. Walter v. Selfe, 4 Do G. & S. 315 ; 15 Jur. 416; 20 L, 
J., Chanc., 433.— Digest , Jurist . 

B. took out a patent in 1841, for ce improvements in the 
means of, and in the apparatus for, building and working under 
water." C. had in 1831 obtained a patent for an “ apparatus to 
facilitate excavating, sinking, and mining." In 1852, B. brought 
an action for infringement of his patent against the defendant, 
and on the trial the specification of C/s patent was, on cross- 
examination, put into the plaintiff's hands, when he admitted 
he had not known of the existence of the patent until long after 
his own was obtained. He stated that the main difference be¬ 
tween his own and C/s patent was, that the latter was adapted 
foi* working on land, while his own was intended for working in 
the water. A witness for B. confirmed the similarity, with this 
addition, that when working in the sand below water, the work¬ 
ing of each of the inventions would be precisely similar. The 
judge directed the jury, that if they believed the evidence, they 
14 2 
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must find that the patent was not obtained for a new manufac¬ 
ture, and therefore their verdict would be for the defendant:— 
Held, (on exception to the ruling of the judge, and affirming 
the judgment of the Exchequer Chamber), that the specifica¬ 
tions were so similar as to destroy all the claim of the latter one' 
for novelt} r , and that, therefore, the judge’s ruling was correct. 
Bush v. Fox. — Jurist. 

"Where a patent has been obtained for the use of a known 
substance, described by its specific name, and it is afterwards 
discovered that the use of two other and equally known sub¬ 
stances will produce the same effect, though the evidence of 
scientific men may go to shew that the two substances became, 
in the act of so using them, the one substance described in the 
patent, their use will not constitute an infringement of the 
patent. Unwin v. Heath (in error), 5 H. L. Cas. 505 ; 16 
C. B. 713; 2 Jui\, N. S., 1029 ; 25 L. J., C. P., 8 .—Digest, 
Jurist. 

A. obtained a patent for an improved mode of manufacturing 
cast steel by the use of “ carburet of manganese.” This sub¬ 
stance was well known, but was very expensive. At the time 
the patent was taken out, it was known that carburet of man¬ 
ganese might be obtained from the combination of two inex¬ 
pensive articles, oxide of manganese and coal tar. Some little 
time after the patent had been in existence, it was found that if 
oxide of manganese and coal tar were put into the melting-pot 
with metal, cast steel would be produced equal to that which 
was produced by the aid of the “ carburet of manganese.” Some 
of the witnesses said that the carburet was produced in the 
melting-pot at the instant of the fusion of all the ingredients 
therein contained Held, that the use of these two articles in 
the manner described was not an infringement of the patent. 
—Id. 

Previously to the plaintiff’s patent, the process of manufactur¬ 
ing gas from vegetable matter containing oil, was, first, to ex¬ 
tract the oil from the seed or other substances, and then by dry 
distillation to procure gas from the oil. The plaintiff discovered 
that gas might be produced by dry distillation direct from the 
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seed or other vegetable substance, thus getting rid of the inter¬ 
mediate process of extracting the oil from the material:—Held, 
that this invention was one for which a patent might be granted. 
Booth v. Kennarcl (in error), 3 Jur., N. S., 21; 26 L. J., 
Exch., 23—Exch Cham.— Digest, Jurist . 

In 1844, G. obtained a patent for “ Improvements in grind¬ 
ing wheat and other grain.” He described as his invention 
“ the forcing and distributing of atmospheric air from the eye 
or centre of millstones, for the purpose of cooling the grain 
during the process of grinding.” This was effected by an air 
box placed below the millstones, into which the air was forced 
by the rapid rotation of a fan or blower, which caused a current 
of air perpendicular to the axis of the fan, and the*air was con¬ 
ducted by a pipe through the eye of the lower stone to the 
centre of the two stones, and there distributed between them by 
an apparatus provided with fans or arms. In 1846 the plaintiff 
obtained a patent for “ Improvements in manufacturing wheat 
and other grain into meal and flour.” Iiis invention consisted 
of the application of ventilating vanes or screws at the centre 
of the stones for supplying the air between the grinding sur¬ 
faces; a portable ventilating machine, blowing by a screw vane, 
which caused a current of air parallel to the axis of the vane, 
was attached externally to the eye of the upper millstone, the 
screw vane being set in rapid motion, the air was compelled to 
pass through the eye into the centre of the two stones, and so 
find its way out between them. In 1851, the defendant obtain¬ 
ed a patent for “ improvements iu grinding wheat,” and his 
plan was to remove from the centre of both stones a large cir¬ 
cular portion of each, and in this space, opposite to the separa¬ 
tion of the two stones, to place a fan or blower; by the rapid 
rotation of which a centrifugal motion was given to the air, and 
it was driven between the stones :—Held, that the defendant’s 
invention was no infringement of the plaintiff’s, but that each 
was a new method of accomplishing a well-known object, viz., 
the cooling grinding substances by the common principle of 
obtaining a current of air by a rotating vane. Bovill v. Pimm, 

* Exch. 718.— Digest , Jurist . 




MiN/sr^ 


6 




A local board constituted under the 11 & 12 Viet. c. G3, 
carried the whole drainage of the town into an adjacent river, a 
small stream which immediately below the town, flowed for three 
miles through the plaintiff’s lands on both sides. The plaintiff 
was also seised of a mill upon the stream. The quantity of 
sewage matter thrown into the stream was greatly increased, 
the population of the town having increased nearly one-lialf, and 
the extent of sewers from 250 yards in 1848, to 10,500 yards 
in 1855; and besides other evidence of that, it appeared that 
sheep could no longer be washed there, that the fish were all 
dead, and that the exhalations were noisome. The plaintiff had 
been^in correspondence with the board on the subject of remedy¬ 
ing the nuisance until the 19th September, 1855, which was the 
date of the last communication in which they held out hopes of 
doite so. The bill and information were filed on the 15th 

O 

January, 1856:—Held, first, that the practice, long previous 
and up to 1848, of a few houses in the town to drain into the 
river, afforded no ground for the local board setting up a pre¬ 
scriptive right, and that the local board, as a modern corporation, 
could claim no prescriptive rights. Ally .-Gen. v. Luton Local 
Board of Health, 2 Jur., N. S., ISO—V. C. W. Digest, Jurist . 

Held, secondly, that the stream was a private stream, the 
property of the plaintiff, and therefore that he had private 
ground of complaint to support the bill, as well as the public 
nuisance on which to found the information; and the board had 
no rights, except with his consent, under sect. 145.— Id. 

Held, thirdly, that there was no such laches on the part of 
the plaintiff as to prevent him from having relief on the inter¬ 
locutory application.—ir/. 

The plaintiff sued to recover damages owing to a collision 
caused by the defendant’s carriage, and the lower Court dismissed 
the action, because the defendant’s carriage was the smaller of 
the two. In appeal, the lower appellate Court reversed the 
order below, and gave the plaintiff a decree, which decree, how¬ 
ever, not specifying the relative position of the carriages, whe¬ 
ther they were meeting or otherwise, or what was the width of 
the road, and whether the defendant had taken the wrong side 
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of the road, or whether his carriage was carelessly driven and 
that for some sufficient reason he was responsible, the case was 
remanded to the judge with instructions to keep the case on his 
own file and dispose of it. 9th August, 1852, Gobindchunder, 
appellant. 

The plaintiff in execution purchased the third part of an 


estate belonging to a member of an undivided Hindoo family, 
and applied for specific possession. The judge gave him posses¬ 
sion generally, but without any specific possession in partition. 
In appeal, held that there was no reason why separate 
possession of the one-third of the property should not be 
decreed, lhat a division by an ameen in execution of decree 
could be effected on the same principle as that of a Butwara. 
llxat the Court would not bind itself to the forcible intrusion of 
a stranger or a party of another persuasion upon a Hindoo 
family in joint possession of the family residence, but they 
would see no objection on a suit by such a party to the award of 
a sufficient amount in money, in commutation of the claim of 
that nature decreed. If, however, the Court's awards should be 
in favour of a plaintiff, not a stranger, for separation and posses¬ 
sion, we hold it to be within its competence to bind the decree- 
holder to certain conditions, by which the enforcement of his 
rights should not be to the detriment of the other members of 
the family. The provisions of Section 7, Reg. IV. 1793, clearly 
lay down that the Court is to cause possession of the property 
of lands, houses, &c. to be delivered to that person to whom it 
may be decreed, but of course such possession would be the 
assertion only of the rights of the decreeholder, and could not 
extend to the injury or destruction of a family residence, in the 
past occupation of that party, against whom judgment may be 
given, conjointly with other members of the same family, against 
whom no judgment had passed and who were unaffected by the 
decree. In amendment therefore of the decree of the lower 


Court, separate possession of one-third share is awarded, but with 
restriction as to any injury to the family mansion. Kesubnath 
Chose, appellant, 25th August, 1853. 

A ote —The only restriction to the enjoyment of property is, 
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that it shall be without prejudice to the rights of others. An¬ 
other maxim identical in purport, is this, expedit reipublicm no 
sua re quis male utatur. The public good requires that a person 
should make a proper use of his own, and again, aedificare in tuo 
proprio solo, non licet quod alteri noceat. “ In building upon 
your own ground, you are not at liberty to injure your neigh¬ 
bour.” So, neither is a person at liberty to pull down his own 
house, if, in consequence of so doing, his neighbour’s house must 
fall also. In India we have many cases connected with irriga¬ 
tion, in which this maxim will constantly apply. Banking up 
channels so as to prevent the customary irrigation of surround¬ 
ing estates, or embanking the outlets of the water, so as to 
, submerge them. But there are cases in which, u qui jure suo uti- 
tur neminem laedit,” of which a common instance in India may 
be given in the establishment of new bazars or markets, or 
schools or shops, all of which acts will act injuriously upon the 
markets, or schools, or shops already established, by taking away 
the frequenters of the one, the scholars of the other, and the 
customers of the latter; but these are “ damna absque injuria,” 
injuries which are not actionable wrongs. On this maxim vide 
Broom, page 274. Further as to accidents arising from negli¬ 
gence, as in negligent or furious driving, or railway accidents, or 
injuries done by the incautious discharge of firearms, it is this 
principle which is recognized in the award of damages. 

A mortgagor, allowed his estate to be sold, limiting his exer¬ 
tions to a single petition, in objection to the sale of the estate, 
during the pendency of execution, when his petition was dis¬ 
allowed and the property sold as that of another party. The 
mortgagee accordingly sued to recover the money and obtained 
a decree against the mortgagor, which decree was reversed in the 
lower Court, because by the conditions of the mortgage deed an 
action could only lie for the recovery of possession and not for 
the money and that as per construction No. 898, the action 
would not lie. In special appeal, the plaintiff urged that the 
estate has passed away to a third party under execution, by 
specific order of Court, that possession of it was never given to 
plaintiff and was now impossible, and that as the express terms 
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and conditions of the deed, were impossible, he was entitled to 
sue for the money. Held, that the mortgagor not having taken 
any further steps to protect his estate, an onus attaching to him 
as being the professed owner of it, and he alone having the 
satisfactory means of carrying on such a suit, and having omit¬ 
ted to do so, the mortgagee was entitled to sue for liis money 
instead of for possession under the specific covenants of the 
mortgage deed. Pulhadchundcr, appellant, 30th June, 1853. 

{Note .—Lex semper dabit remedium. Lex non cogit ad im~ 
possibilia arc maxims appropriate to the above, and ancillary to 
the present, so far as this case is concerned. 

Two boats and a sugar mill were mortgaged to the plaintiff, 
they were attached by the defendant and made *over to the 
charge of a third party. The boats were, destroyed by fire and 
the mill was sold to realize a fine. The plaintiff sued the defend¬ 
ant as responsible for the damage of negligently looking after 
the property in question and obtained a decree, affirmed in 
special appeal, because the property having been attached at the 
instance of and for the benefit of the defendant, he is liable for 
any loss or damage, done to them while under attachment pro¬ 
vided that damage be occasioned, as on the present case, by the 
defendant’s own negligence, and want of care. 10th February, 
1853, Omakanth Shah, appellant. 

Note .—Having a right to attach the property, lie was bound 
to exercise that right in such a way as not to injure another. 
To an action of this sort, the only valid plea would be inevitable 
accident, as in actus dei. 

The Zemindar sold to the Police some trees planted by his 
ryot on his own Jliote lands and they were cut down. The ryot 
sued for the value and obtained a decree, affirmed in special 
appeal, nothing being brought forward by the Zemindar to refute 
the opinion of the Courts below as to the right of the ryot to 
recover the value of the trees and the amount is neither excessive 
nor unreasonable, Maharajah Tarueknath, appellant, 25th April, 
1855. Note quicquid plantatur, would make the Zemindar the 
owner of the trees, but there is a joint estate as to their produce, 
the Hakimy liissa and the ryotty liissa. So that the Zemindar 
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could not cut the trees clown without injuring the ryot, whether 
the latter was justified in suing for the value of the trees or for 
damages in consequence of the loss of their produce, may be 
questioned. 

The ease of Sampson v. Hoddinott, illustrates this principle so 
well that the author is induced to give it a place here, as in 
India we have, especially in the Behar Provinces, many cases 
precisely similar in principle. 

COURT OF COMMON PLEAS. 

HILARY TERM. 

Sampson v. Hoddinott. — Nov. 18, 1856, and Jan . 20, 

1857. 

Riparian proprietors—Use of flowing water for irrigating adja¬ 
cent land—Right to water by usage . 

Every proprietor of lands of the banks of a natural stream has 
a right to use the water, provided he so uses it, as not to work 
any material injury to the rights of other proprietors above or 
below on the stream. 

Every such proprietor may begin to exercise his natural right 
to use the water whenever he will, and a right beyond such na¬ 
tural right cannot be acquired by usage against the natural right 
of a. landowner higher up the stream, unless the usage affects 
the power of such latter to use the stream so as to raise the 
pijpsumption of a grant, and thus render the tenement above a 
servient tenement. 

The defendant, who was proprietor of a meadow adjoining 
a river, diverted the water of the river for the purpose of irri¬ 
gating his meadow, and the effect of his doing so, was to detain 
the water, and prevent its reaching the meadows of the plaintiff, 
a riparian proprietor lower down the river, until it was too late 
in the day for the plaintiff to use it fully .-—Held, that such diver¬ 
sion and detention was actionable, although the defendant irri¬ 
gated his meadow in a proper course of irrigation, and the 
quantity of water which ultimately reached the plaintiff's meadows 
was not sensibly diminished. 
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This was an action for the diversion and detention of certain 
streams of water at Sherborne, Dorsetshire, viz. the river Yeo, a 
stream called “ The Blackwater,” and a stream called “ The 
Silver Lake Spring.” The action was tried, before Crompton, 
J., at the Somersetshire Summer Assizes, 1855, when a verdict 
was found for the plaintiff, subject to a special case. As the 
facts with reference to the Black water and Silver Lake Spring 
streams were found, on investigation by the Court, to be at 
once an answer to the cause of action in respect of the diversion 
of those streams, so as to make it unnecessary to hear the coun¬ 
sel for the defendant, it is not advisable to state more than that 
part of the special case which related to the diversion of the 
river Aeo, and which was as follows:—The plaintiffs ancient 
water meadows, called “ Dairyman’s Mead Mill,” “ Moor Twelve- 
acre Mead,” and cc Water Sams,” containing about forty-one 
acres, part of Wyke Farm, had without interruption been im- 
memorially irrigated and watered, up to the commencement of 
this action, from the water in the adjoining river, called the 
“ Yeo,” which runs from and above a mill called “ West Mill,” 
situate at Sherborne, to and beyond the White Farm, by means 
of channels cut adjoining the river, with hatches. The defend¬ 
ant, before and at the time of the acts complained of, was the 
occupier of a farm called “ Silver Lake Farm,” under Earl 
Digby, of which said farm a certain meadow, hereinafter men¬ 
tioned, and called the defendant’s water meadow, adjoined the 
river Yeo, higher up the stream than the said meadows of the 
plaintiff. In 1815, under the authority of an Act of Parliament 
lor that purpose, Sherborne Moor was inclosed, and allotted to 
Earl Digby, and a portion thereof was added to Silver Lake 
Farm. The defendant’s water meadow being liable to be pe¬ 
riodically Hooded from the said river, and the flood water remain¬ 
ing a long time on the land, in 1848 the defendant made a 
channel or cut to take the water from the river, 4ft. 11 in. 
wide, 3ft. lOin. deep, and 404 yards long. This channel was 
then carried over the meadow, so as to convey the river water 
across it when required for irrigation, and since then the defend- 
dant’s water meadow has been regularly irrigated. In 1850 ami 
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1851 the defendant, by means ot three channels cut adjoining, 
and nearly as deep as the river, also watered the south side of 
his meadow. After passing over the defendant’s meadow the 
water was not retained in the channels or upon the land, but it 
was kept flowing over and from the land, without any penning 
back whatever. The bed of the river is nine inches below the 
bottom of the hatches. The water of the river is penned every 
night at West Mill, which is higher up the stream than the 
defendant’s water meadow, and was generally let down between 


five and six o’clock in the morning. The river was more or 
less always flowing. The morning supply of water did not 
reach the plaintiff’s meadows at any fixed time, but varied. In 
consequence of the unusually tortuous character of the river’s 
course, the water which is carried over the defendant’s meadow 
flows again into the river higher up the stream than the plain¬ 
tiff’s meadows. All the water passing the defendant’s hatches, 
except so much as is necessarily absorbed in the course of irri¬ 
gation, thus gets again into the river before it reaches the plain¬ 


tiff’s meadows. Except in case of a flood, the river Yeo was 
never sufficient for watering the plaintiff’s meadows and the de¬ 
fendant’s water meadow at the same time. When the defendant 
was not watering his meadow, the water generally came down 
to the plaintiff’s farm about noon, and six or seven acres of his 
meadows could be watered at a time; but when the defendant 
was watering his meadow, the water did not come down to the 
plaintiff’s farm until about three o’clock in the afternoon, and 
then only three or four acres of the plaintiffs meadows could be 
watered at a time; and in winter time it was after dark, and 
therefore too late to put the water over the plaintiff’s meadows at 


all. There was evidence, that in consequence of the defendant 
watering his meadow in the autumn and winter of 185-1, the 
plaintiff’s tenants could only water some of their meadows, and 
lost some spring seed. There was also evidence on the part of 
the defendant that the hay crop in the Dairyman’s Mead was as 
good as ever. It was an admitted and agreed fact in the case 
that the defendant irrigated his land in a proper course of irri¬ 
gation, without excess or unnecessary waste. The Court were 
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" to be at liberty to draw such inferences of fact as a jury might 


draw. 

M. Smithy Q. C., ( Khiglake, Serjt., and Roioley with him), 
for the plaintiff.—Whatever doubt there may be as to the plain¬ 
tiff’s right to sue in respect of the diversion of the Black water 
stream, or of Silver Lake Spring stream, the plaintiff is clearly 
entitled to maintain this action for the diversion of the river 
Yeo. Every riparian proprietor has a right to the flow of a flow¬ 
ing stream, subject only to a reasonable use of the water by the 
other proprietors above. Such reasonable use does not include 
using it through channels cut for the purpose of irrigating the 
adjacent land, hut only the using it by the mouths of cattle, &c. 
It is denied on the part of the plaintiiF, that a riparian proprie¬ 
tor has a right as such to apply the water of a river for irrigation. 
Where the irrigation is slight, as by means only of a water-pot 
or the like, the proprietors below sustain no injury; but where a 
laige quantity is taken, so as to prevent the water from flowing 
in its ordinary course, it is an unreasonable use of it, and unjust¬ 
ly affects the right of a riparian proprietor below the stream 
The recent case ol Embry v. Owen (6 Exeh. 353) reviews the 
authorities, and contains the general law on this point. It was 
there laid down, that the right to have a stream of water to flow 
in its natural state, without diminution or alteration, was inci¬ 
dent to the property in the land through which it passed, subject 
to the right of other riparian proprietors to the reasonable 
enjoyment of it; and that whether any such proprietor might 
use the water lor the purpose of irrigation, if he again returned 
it into the river with no other diminution than that caused by 
the absorption and evaporation attendant on irrigation, would 
depend on the circumstances of each case. Here the defendant 
has, by the irrigation in question, affected that use of the river 


by the plaintiff which he would have enjoyed if it had been 
allowed by the defendant to flow in its natural course. In the 
next place, the meadows of the plaintiff were ancient water 
meadows, and he had, by immemorial use of the water for that 
Purpose, acquired a right to use it for irrigating bis land. It 
was a right beyond the ordinary right of a riparian proprietor, 
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which the plaintiff had gained by user, in the same way as a 
millowner may obtain aright to take the water for his mill. 

Butt Q. C., (Slade, Q. C., and Ffoolcs with him), for the 
defendant.—This is the case of one riparian proprietor against 
another, and the diversion in question of the water for the pur¬ 
pose of irrigation is not actionable. The plaintiff had acquired 
no right to the water by prescription or grant. (Northam v. 
Hurley, 22 L. J., Q. B., 183). The proprietor above could have 
no interest in the water after it had passed him, and he, there¬ 
fore, could not have made any grant of it to the proprietor 
below, nor could the latter have exercised any adverse user of 
the water, so as to have obtained a right to it by user as 
against a proprietor above. It is therefore of no consequence 
whether the plaintiff in the present case exercised his right of 
using the water for irrigating his lands 100 years or more before 
the defendant used it for that purpose, or whether both parties 
began to irrigate on the same day. Each riparian proprietor 
has a natural right to the reasonable use of flowing water for 
irrigating his land. If in the exercise of such right the proprie¬ 
tor above unreasonably uses the stream, the proprietor below has 
a right of action against him for such excess beyond what is 
reasonable; but it is only for such excess that an action will lie by 
the riparian proprietor below against the riparian proprietor above. 
This is the result of the authorities on the subject. (Arkwright 
v. Gell, 5 M. & W. 203). In the present case it is admitted 
that the defendant irrigated his land in a proper manner, with¬ 
out excess or unnecessary waste; there has, therefore, been no 
unreasonable use of the stream by the defendant, and the plain¬ 
tiff has no legal ground of complaint. 

M. Smith, Q, C., in reply, cited Mason v. Hill , (3 B. & Ad. 
312). Cur . adv. vult . 

Jan . 2.— Cresswell, J., now delivered the following judg¬ 
ment of the Court :*—In this case several causes of complaint 
were brought forward on behalf of the plaintiff: first, in respect 
of the diversion of the river Yeo; secondly, in respect of the 
diversion of a stream called “ The Blackwaterand, thirdly, in 
* Cresswell, 'Williams, and Crowder, JJ. 


15 




. respect of the obstruction and diversion of a stream called “ The 
Silver Lake Spring 1 /’ In the course of the argument the 
Court decided all the points that were raised in respect of the 
two latter causes of complaint in favour of the defendant; but 
we took time to consider the question arising on the first. The 
result of the facts as to this part of the case appears to us to be 
as follows—namely, that the plaintiff had immemorially enjoyed 
the benefit of irrigating certain of his meadows with the water 
of the river Yeo, subject, however, to the right of the miller at 
Westmill to detain the water for the use of his mill; although 
the natural flow of the river was prevented by the exercise of 
this right, yet the water was allowed to come down at such 
times as the plaintiff was enabled to irrigate his meadows effec¬ 
tually. But of late the defendant, for the purpose of irrigating 
his own adjacent land, had from time to time diverted the 
water after it had passed the mill, and before it reached the 


plaintiff’s meadows; and although the facts in the special case 
do not, in our opinion, lead to any certain conclusion that, by 
the mere irrigation on the part of the defendant, the quantity of 
water which ultimately reached the plaintiff’s meadows was 
sensibly diminished, yet the effect was, that the water was 

detained by the process of irrigation, and did not arrive till so 

late m the day that the plaintiff was deprived of the power to 
rise it fully. The question is, whether such a diversion and 
detaining of the water by the defendant is actionable. It was 
contended on his part that it was not, because he had a right 
by law, as a riparian proprietor, to apply the water fif the stream 
to irrigate his adjacent land, provided he did so (as it was 
at nutted he did) in a careful and proper manner. On the part 
ot the plaintiff it was denied generally that a riparian proprietor 
has any such right; and it was also contended, that at all¬ 
events in this case the plaintiff had gained a title to the uninter¬ 
rupted flow oi the stream by immemorial enjoyment. As to the 
lattci pioposition, it appears to us that all persons having lands 
on the margin of a flowing stream have by nature certain rights 
to use the water of that stream, whether they exercise those 
1 'ghts or not, and that they may begin to exercise them when- 
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they will. By usage, they may acquire a right to the use 
of water in a manner not justified by their natural rights; but 
such acquired right has no operation against the natural rights 
of the landowners higher up the stream, unless the user by 
which it was acquired affects the use that he himself has made 


of the stream, or has power to use it, so as to raise the presump¬ 
tion of a grant, and to render the tenement above a servient 
tenement. If the user of the stream by the plaintiff for irriga¬ 
tion was merely an exercise of his natural right, such user, 
however long continued, would not render the defendant's 
tenement a servient tenement, or in any way affect the natural 
rights of the defendant to use the water. But if the user by the 
plaintiff was larger than his natural rights would justify, still 
there is no evidence of its affecting the defendant’s tenement, or 
the natural use of the water by the defendant, so as to render it 
a servient tenement. But if the user by the defendant has been 
beyond his natural right, it matters not how-much the plaintiff 
lias used the water, or whether he has used it at all, as in either 
case the right has been equally invaded, and the action is 
maintainable. The question between the parties is thus reduced 
to this single point—has the defendant used the water as any 
riparian proprietor may use it, or has he gone beyond that? 
The general principle of law which in our opinion may be 
deduced, from the decision of Embry v. Owen , (G JJxch. 353), and 
the authorities cited by Parke, B., in delivering judgment in 
that case, is, that every proprietor of lands on the banks of a 
natural stream has a right to use the water, provided he so uses 
it as not to work any material injury to the rights of other 
proprietors above or below on the stream. In the present case 
it appears to us in the evidence that the detention by the defend¬ 
ant, under the circumstances, of the water of the river Yeo, for 
the purposes of irrigation, was a use of it which in its character 
was necessarily injurious to the natural rights of the plaintiff *as 
the proprietor of land lower down the stream. The effect was 
obviously the same as if the defendant had placed a weir or bar 
across the river, and by that means had wholly prevented its 
natural course for a certain number of hours; and it appears to 
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us that there is neither authority nor principle for contending 
that such an act can be justified, on the ground that it was done 
for the purpose of improving the adjacent land of the defendant, 
whether by irrigation or otherwise. For these reasons we are 
of opinion that the judgment must be for the plaintiff as to 
such part of his complaint as relates to the river Yeo, and as to 
the rest of the alleged causes of action, for the defendant.— 
Judgment accordingly . 

The case below taken from the Jurist, November 6th, 1S58, 
may be usefully referred to, in illustration of these maxims, the 
pleadings raise the different points likely to occur in similar cases 
and are therefore given. 

o 


COURT OF COMMON PLEAS'. 

EASTER TERM. ' 

Hole v. Barlow. — May 5 ih. 

Nuisance—Lawful trade in a proper place — Brick-kiln. 

In an action for a nuisance in keeping a brick-kiln on the 
defendant’s land, in front of the plaintiff’s house, the judge left 
it to the jury to say, whether the place in which the bricks were 
burned was a proper and convenient place, and if it was not a 
ptopei place, whether the plaintiff’s enjoyment of life and pro¬ 
perty was thereby rendered uncomfortable; and told them, that 
although the nuisance rendered the enjoyment of life and pro¬ 
perly uncomfortable, yet, it the trade, under the circumstances, 
was carried on in a proper and convenient place, no action would 
lie: —Held, that this was a proper direction. 

This was an action for a nuisance in keeping a brick-kiln on 
the defendant’s land, in front ot the plaintiff’s house. Plea, not 
guilty. Issue thereon. The cause was tried at the Sittings at 
Westminster, after last Hilary Term, before Byles, J., when the 
following appeared to be the facts:—The plaintiff was the occu¬ 
pier of a house in a new neighbourhood, which had been built in 
the year 1855. The house abutted on a high road, on the other 
side of which were meadows in the occupation of the defendant, 
upon which the defendant, being about to build some houses, 
erected brick clamps close to the road, and made bricks of the 
and there burned them, and Ibis continued from May to 
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November, 1857. This was the nuisance complained of by the 
plaintiff', and there was conflicting testimony as to the extent of 
the annoyance. It also appeared that the defendant intended 
to resume the burning in 1858/until all the brick earth was 
burnt up. The learned judge, in leaving the case to the jury, 
stated the law to them in a manner, the substance of which is as 
follows:—“In order that an action should lie for an injury of 
this nature it is not necessary that it should be injurious to 
health; it is quite sufficient if it render the enjoyment of life 
and property uncomfortable. If you are of opinion that the 
evidence, looking at it fairly and dispassionately on both sides, 
satisfies you that the enjoyment of the plaintiff’s house was 
rendered uncomfortable, that is sufficient to enable him to main¬ 
tain this action; but that is subject to another observation. It 
is not everybody, whose enjoyment of life and property is ren¬ 
dered uncomfortable by a trade carried on in the neighbourhood, 
that can bring an action. If so, as has already been pointed 
out to you by the learned counsel for the defendant, the neigh¬ 
bourhood of Wolverhampton and Birmingham would be full of 
persons bringing actions for noxious trades carried on in the 
vicinity, and those great manufactories must be altogether stop¬ 
ped. I appiehend the law to be, that although the carrying on 
oj a lawful trade does annoy any one , yet an action does not lie for 
the use , the reasonable use,, of a lawful trade in a convenient and 
proper plabe. Suppose that brick burning was carried on and 
a clamp was erected in St. James’s-park, or in the middle of 
Berkeley-square, or upon the grounds of the Marquis of Lans- 
downe close by, where the wind would carry the effluvia from 
the clamp over Berkeley-square, that clearly is not a proper- 
place. The annoying and rendering life and property there un¬ 
comfortable would be a sufficient ground of action. But sup¬ 
pose a new neighbourhood, where houses are just beginning to 
be built, on the outskirts of London, and a clamp is erected for- 
disposing of some brick earth that lies there, a temporary mea¬ 
sure to get rid of the clay, and one or two people iir the neigh¬ 
bourhood are annoyed, you would probably say that that was a 
reasonable and proper place in which to carry on the business. 
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for it must be carried on somewhere*. In this country, to find 
an open heath, round which there is nobody living, on which 
to carry on the business, is not very easy, unless at the outskirts, 
many miles from London. Therefore an action will not lie, 
although you should be of opinion that the nuisance renders' the 
enjoyment of life and property uncomfortable, if you should 
think that this trade, under the circumstances, was carried on 
in a convenient and proper place. There is one other observa¬ 
tion I must make, and it is this : it used to be thought, that if 
a man knew there was a nuisance, and went and lived near it, 
he could not recover, because, it was said, it is he that goes to 
the nuisance, and not the nuisance to him. That used to be 
thought, 100 years ago, to be the law. That, however, is not 
the law now. If it be true that this plaintiff knew perfectly well 
that bricks were about to be burnt, and knew precisely where 
the clamp would be, and knew and had foreseen that all that he 
had suffered he would suffer, yet that does not disentitle him to 
bring an action. The two questions which I propose to leave to 
you in this case are—First, was the place in which this clamp 
was erected a proper place ? That seems to be not a question of 
law for me, but a question of fact for you. Was it a proper 
place, looking at all the circumstances ? If it was, then, 
although the plaintiff's enjoyment of his property may have 
been rendered uncomfortable, he cannot bring an action. And, 
secondly, if you are of opinion that it was not a proper place, 
then was the nuisance such as to make the enjoyment of life 
and property uncomfortable ? These are the two questions 
which you will have to decide upon the evidence." The jury 
returned a verdict for the defendant. Afterwards, in Easter 
Term, 

Aspland obtained a rule for a new trial, on the ground of 
misdirection, and that the verdict was against the evidence. 

(Jollier> tt. C., and Garth shewed cause.—First, there was no 
misdirection. The summing up of the learned judge on the 
point complained of was almost identical with a passage in Com. 
Hig., tit. “ Action upon the Case," C., where it is said, “ So, an 
action does not lie for a reasonable use of my right, though it 
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be to the annoyance of another; as, if a butcher, brewer, &c., 
use his trade in a convenient place, though it be to the annoy¬ 
ance of his neighbour.” The argument on the other side amounts 
to this—that the question of locality is immaterial; but it is 
submitted that the question of whether a thing is a nuisance, 
depends altogether on the circumstances under which it exists 
or is carried on, and therefore the locality must be an element 
for consideration. That which is a nuisance in Berkeley-square 
may be no nuisance on Salisbury Plain, or in a proper and 
convenient place for doing the thing complained of. Here the 
nuisance complained of was a lawful and useful trade, which it 
is for the good of the community should be carried on some¬ 
where ; and there is a difference in the nature of the nuisance, 
whether it be the carrying on of a lawful trade, or a mere w r anton 
annoyance: in the latter case, the question of locality would be 
immaterial; in the former, very material. In Rick v. Buster- 
fcldy (4 C. B. 783 ; 11 Jur. 696), Erie, J., ruled substantially 
the same way as the learned judge in this case. There he told 
the jury, “ that every man is bound so to use his property as not 
to injure his neighbour's rights, with this qualification, that he 
may make a reasonable use of his own rights, exercising them 
in a reasonable manner; and he left it to them to say whether 
or not the defendant had exercised his rights in a reasonable 
manner.” [Crowder, J.—That ruling did not come in question.] 
Still, it is good as a Nisi Prius authority. The passage in 
Comyn’s Digest is adopted in Gale on Easements, 287 ; and, 
after citing it, he says, “ No authority is cited. This appears, 
however, to refer rather to the amount of annoyance requisite 
to give a right of action at all for a nuisance, than to the right 
to cause one.” The question, in effect, left to the jury in this 
case was, whether this was a wanton injury. The chapel-bell 
case (Solta?i v. Be Held , 2 Sim., N. S., 133; 16 Jur. 326) 
shews that time and locality are both matters for the consider¬ 
ation of the jury. \Crowder , J.—But how do you say that a man's 
wantonness affects the question? Suppose a man bona fide took 
an inconvenient place from want of judgment, would it not 
be the same thing as if he did it wantonly ? Byles , J.—I sup- 
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pose they will contend on the other side, “ We have a right to 
fresh and pure air, and if you interfere with that right, you 
must prescribe.”] In Jones v. Powell , (Palm. 539), Hyde, C. 
J., said, “ A tan-house is necessary, for all men wear shoes, 
and nevertheless it may be pulled down if it be erected to the 
nuisance of another ; in like manner of a glass-house; and they 
ought to be erected in places convenient for them.” There the 
Chief Justice must have considered locality as an element for 
the consideration of the jury. Secondly, the only way in which 
the verdict can be considered against the evidence is, that this 
was not a proper place; but on every point there was strong 
evidence on both sides, and the verdict ought not to be disturbed. 

S/iee, Serjt., and Asplknd , in support of the rule!—First, the 
learned judge misdirected the jury, and that misdirection affect¬ 
ed the verdict, for it amounted to this—“ Though this burning 
has all the properties of a nuisance, and renders property useless 
and life uncomfortable, yet if it be carried on in a convenient 
place, no action will lie.” It is submitted that such a distinc¬ 
tion is neither founded in reason nor authority. The learned 
judge tieated the matter as a mere annoyance, which will not 


support an action, and give the go-by to the question of offen¬ 
siveness. There is no authority but the passage in the Digest 
to support the doctrine, and there the author is drawing a dis¬ 
tinction between matters of necessity and matters not, and it is 
with reference to the former that he states the proposition ; but 
if not, it is submitted that the authorities there cited do not 


support him. They are all cases of imperfect rights, and by the 
right spoken of is meant something gained by time. In Walker 
v. Self, (t De G. & S. 305 ; 20 L. J., Ch., 633), Sir J, L. 
Knight Bruce, V. C., was put in the position of the jury, and 
there the plaintiff was entitled to a house and pleasure-grounds 
in the country, and the defendant purchased a piece of land, 
about an acre in extent, situate at a distance of less than 100 
} ards from the plaintiff's house, and commenced burning bricks 
Trm de °f the clay taken from the ground so purchased, and it 
was held that the plaintiff was entitled to restrain the defendant 
0rn continuing to burn bricks; and the Vice-Chancellor laid 


down very clearly that a man is entitled to have an untainted 
and unpolluted stream of air for the necessary supply and 
reasonable use of himself and his family—meanings by untaint¬ 
ed and unpolluted air, air not rendered to an important degree 
less compatible, or at least not rendered incompatible, with the 
physical comfort of human existence. The law is well summed 
up in 3 Bl. Com. 500 :—"Upon the same principle it may be 
laid down generally, that if one does any act in itself lawful, 
which yet, being done in that place, necessarily tends to the 
damage of another’s land, it is a nuisance, for it is incumbent 
on him to find some other place to do that act where it will be 
less offensive.” And again he says—“ A like injury is, if one’s 
neighbour sets up and exercises an offensive trade, as a tanner’s, 
a tallow chandler’s, or the like; for though these are lawful and 
necessary trades, yet they should be exercised in remote places; 
for the rule is, ' Sic utere tuo ut alienum non kedas.’ This, 
therefore, is an actionable nuisance.” For this law he cites 
Mosley v. Vra'gnel (Cro. Car. 510) and Aldred’s case, 9 Kep. 
58). But even if the defendant claims a right to interfere with 
the plaintiff’s enjoyment of pure air, that must be by prescrip¬ 
tion. (Flight v. Thomas, 10 Ad. & El. 590 ; 8 L. J., Q. B., 
337 ; Elliolson v. Fretham, 2 Bing. N. C. 134). 

Crowder, J.—This rule must be discharged. It was moved 
on two grounds : first, that the verdict was against the evidence; 
and, secondly, that the judge misdirected the jury. As to the 
first oround, there was conflicting testimony to a considerable 
extent on both sides; but on the whole the judge is not dis¬ 
satisfied with the verdict, and therefore it ought not to be 
disturbed. Generally speaking, the question of nuisance is for 
the consideration of the jury, who come from the neighbourhood, 
and they must make up their minds upon it; the matter is one 
for them to settle. Secondly, as to the misdirection complained 
of, which is, that the learned judge left it to the jury, as a 
matter for their consideration, whether this burning of bricks 
was in a convenient place, he referred to the authorities, and the 
law which has been laid down in Comyn’s Digest, and carried 
on in different text-books, and repeated, I find, in Sehvyn’s Nisi 


Prius; and the question For us is, whether it be a misdirection 
to say that an action “ does not lie for the reasonable use of my 
right, though it be to the annoyance of another; as if a butcher, 
&c. use his trade in a convenient place, though it be to the 
annoyance of his neighbour.” Several instances are given in 
the Digest, and they are instances of trades. Now, brick burn¬ 
ing is not striclty a trade, but still it is necessary for the build¬ 
ing of houses, which are necessary for the habitations of men ; 
and it seems to me that the same rule would have been applied 
to the burning of bricks for houses as to trades, and that rule 
is, that it is a question for the jury, in each case, whether the 
place is a convenient place. It seems to me that the ruling 
here was consistent with the authorities, and I do not think that 
we can overrule them. 

Willes, J.—I am of the same opinion, and on the same 
grounds, lhe rule laid down by Comyn, C. 13., that every man 
has a right to have air unpolluted, is qualihed by this limitation, 
that the interference is not done in the ordinary business of life, 
and in a reasonable and proper manner, and a reasonable and 
proper place, or of necessity pro bono publico. That is not 
without analogy, as in the case of a man's right not to have his 
character assailed, or to have his liberty, which rights are limit¬ 
ed by public convenience and necessity; and they are liable to 
be invaded pro bono publico—the former in the case of a pri¬ 
vileged communication, and the latter for the service of the 
country. This shews that a man has no right to his property 
except to the extent which the law gives it him. So far it is 
necessary that we should support the rule laid down, and we do. 
The question of evidence has already been disposed of. 

Byles, J., concurred .—Rule discharged. 

The plaintiff sued for an injury done to his premises in con¬ 
sequence of a building erected by his neighbour, the defendant, 
lu consequence of the privacy of the females being broken in 
u pon, and in the lower Courts decreed that the windows should 
ke closed or the building pulled down. In appeal it was pleaded, 
that appellant had previously built there; that, the plaintiff's 
air or light were not interfered with; that two roads were 
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to bathe and that as they 
went to bathe the publicity was not greater by their having to 
pass near the house in question. Held, that there was no legal 
injury: the plaintiff had not been deprived of any right of way 
to the tank where his women bathe, to which there are two roads. 

The plaintiff complains that the shorter of the two roads is 
looked over by this building, but the other road is open. If he 
is unwilling that the female members of his family should 
be seen, he should adopt such precautions as are usual for the 
protection of their privacy amongst natives of respectability. 

12th November, 1856, Parbuttychurn Roy, appellant. 

Ncte .—This illustrates the maxim lex non favet delicatorum 
votis. There is no greater private nuisance generally, than hav¬ 
ing a house built so as to overlook the female apartments. 

o 

These cases constantly occur and admit of very simple reme¬ 
dies, by fitting the windows with sun-blinds which do no 
prejudice to ventilation, but which, when constructed properly, 
entirely prevent people looking into their neighbour’s house. A 
private nuisance may be either to the person or to the property 
of another; it may be of a mixed kind, being in part produc¬ 
tive of personal discomfort or annoyance to the plaintiff; in 
part causing a depreciation in the value of the property occupied 
by him. As regards the amount of personal inconvenience, which 
would justify the interference of a Court of law or equity, the 
true test was suggested in these words “ ought the inconvenience, 
in question to be considered in fact as more than fanciful or as one 
of mere delicacy and fastidiousness, and as an inconvenience 
materially interfering with the ordinary physical comfort of 
human existence, not merely according to elegant or dainty 
inodes and habits of living, but according to plain, sober and 
simple notions among the English people.” P. 722, Broome s 
Commentaries Chap. Persona! torts. 

Duty of Master towards Servants ^—An employer of u con¬ 
ductor of a metropolitan stage carriage is not justified in 
indorsing upon such conductor’s license, which has been depo¬ 
sited with him pursuant to the 6 & 7 Viet. c. 86, s. 8, the 
reason for which lie discharges him. lloyers v. Macnamara , 14 
C. B. 27; 23 L. J., C. P., 1. 
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A declaration stated that the plaintiff had duly obtained a 
license to act as a conductor of metropolitan stage carriages, 
under the 13 & 14 Viet. c. 7 ; that the defendant, a proprietor 
of a metropolitan stage carriage, employed him to act as con¬ 
ductor, that the plaintiff, on entering such employment, deliver¬ 
ed his license to the defendant, under the provisions of the 6 & 
7 Viet. c. 86, s. 8, to be retained by him whilst the plaintiff 
remained in his service, and that the defendant wrongfully and 
maliciously wrote in ink on the lieense before lie redelivered the 
same to the plaintiff, on his rpiitting such service, the words 

Discharged for being Is. id. short, A. M.” to signify th'at the 
plaintiff had been dismissed as being dishonest, and that by 
reason thereof the license became defaced, damaged, and useless 
to the plaintiff, and he had been prevented from obtaining em¬ 
ployment under it:—Held, tliat the declaration disclosed a 
sufficient cause of action.— Id. 

The defendant pleaded that the plaintiff, whilst in his employ, 
received on his account a sum of 12s. 'id., and that in breach c>f 
Ins duty, and intending to defraud the defendant, the plaintiff 
accounted to him for 10s. 11* only, and thereby defrauded him 
of Is. id., and that the defendant wrote on the license the words 
complained of, to signify that the plaintiff had been dismissed 

lei dishonesty, as it was lawful for him to do :_Held, that the 

plea disclosed no justification of the act complained of._ Id 

Boundaries Preserving .]—Where a tenant of land for life, or 
for years or at will, has lands of his own adjoining to that which, 
he so holds as tenant, it is his duty to keep the boundaries be. 
tween them clear and distinct, so that at the expiration of the 
tenancy the reversioner or remainderman may be able without 


difficulty to resume possession of what belongs to him; and 
if the person having such partial interest, neglects this duty 
and suffers the boundaries to be confused, so that the reversion- 
Q? or remainderman cannot tell to what lands be is entitled, a 
court of equity will give relief by compelling the persons who 
have occasioned the difficulty to make good, out of what may 
be considered to lie in the nature of a common fund, that por- 


tion of it which belongs to another, but in order 
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relief it must be shown that the tenant is in possession of the 
specific land originally demised. Ally.-Gen. v. Stephens, 6 De 
G. Mac. & G. Ill; 2 Jur., N. S., 51; 25 L. J., Chanc., 888. 

Digest, Jurist . 

The defendant had, more than twenty years before action, 
constructed a sewer or watercourse through property of his own, 
then occupied by him. In 1845 the defendant let a house, 
shop, and cellar to the plaintiff, which the defendant, down to 
to that time, also occupied with the property. In 1851 the 
sewer or watercourse burst, and thereby the plaintiff's cellar and 
goods were damaged, and the plaintiff thereupon brought an 
action against the defendant for negligently and improperly 
i making and constructing the sewer, and keeping and continuing 
the same negligently and improperly made and constructed, and 
so causing the damage. The jury found that the sewer was not 
originally constructed with proper care, and it was proved that 
it had been continued in the same state :—Held, that upon the 
letting of the premises to the plaintiff, a duty arose on the part 
of the defendant to take care that that which was rightful did 
not become wrongful to the plaintiff, because that would be in 
derogation of the defendant's own demise to the plaintiff; and 
that upon this ground, as also upon the principle sic utere tuo 
ut alienum non laedas, the action was maintainable. Alston v. 
Grant, 3 El. & Bl. 128; 18 Jur., 332; 23 L. J., Q. 13., 163. Id. 

The true owner has a right, at any time before the fiat, to 
take back his goods which he has allowed the bankrupt to have 
the possession of as the reputed owner, provided he does so with¬ 
out notice of any prior act of bankruptcy, it being “ a transac¬ 
tion" with the bankrupt within the meaning of the 133d section 
of the 12 & 13 Viet. c. 106, and therefore protected. Graham 
v. Furber, 14 C. B. 134; 18 Jur., 61; 23 L. J., C. P., 10. Id. 

An order of the Court of bankruptcy, made under the 125th 
section of that act, ordering the sale of goods of which the 
bankrupt was reputed owner, is not final and conclusive against 
the true owner.— Id. 

The annexed is an instance of qui jure suo utitur. 

An owner of land has an unqualified right to drain it for 


MINISr^ 


27 




agricultural purposes, in order to get rid of mere surface water, 
the supply of the water being casual and its flow following no 
regular or definite course; and a neighbouring proprietor can¬ 
not complain that he is thereby deprived of such water, which 
otherwise would have come to his land. Rawstron v. Taylor , 
11 Excli. 369 ; 25 L. J., Exch., 33. Digest , Jurist. 

The land of the plaintiff and defendant was contiguous 
and on the outside of the defendant's land, and near to it, 
was a wet springy spot, where at most seasons of the 
year some water rose to the surface, and collected in sufficient 
quantity to flow down the slope of the land. In times of wet a 
great body of water flowed down, and after a long drought there 
was hardly any, and sometimes none. There was no regularlv 
formed ditch or channel for the water, the place where it flowed 
being constantly trodden in by cattle. The water which was 
not absorbed (and, except in times of drought, all of it was not 
absorbed), ran into an old watercourse of the plaintiff's, which 
led into a reservoir of the plaintiff's. The water had so flowed 
for upwards of twenty years. The defendant, for the purpose 
of draining his land, and of supplying some part of his pro¬ 
perty with water, diverted this water from the plaintiff's reser¬ 
voir. At another spot on the plain tiff's land, as long ago as 
any one could recollect, water had always risen to the surface. 
There had generally been a drinking-place for cattle formed 
with stones, and the overflow of the water went down a ditch, 
and thence into a watercourse to the plaintiff's reservoir :—Held, 
that the defendant was not liable to the plaintiff for having 
deprived him of the use of such waters, he having diverted them 
by draining his land, for the purpose of getting rid of the water, 
and of supplying another portion of his property with it.— Id. 

For upwards of twenty years water had flowed through an 
old drain on the defendant's land, and along an ancient water¬ 
course, and thence along a close of the defendant's, called G. 13., 
and had thence contributed to supply the plaintiff's mills after 
their erection in 181-5. In that year the defendant, by deed, 
conveyed to the plaintiff the above G. 13., “ together with all 
ways, watercourses, liberties, privileges, rights, members, and 
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appurtenances to the same close belonging or appertaining/* 
subject to the proviso, that it should be lawful for the defendant 
fo use, for any manufacturing, domestic, or agricultural purposes, 
any water flowing from or through the contiguous lands of the 


defendant unto and into the close G. B./returning the surplus, 
or so much as remained, after being used for the purposes afore¬ 
said, into its usual channel at a certain point, so that the water 
should not be diverted from its then course, but be allowed to 
flow into the close G. B. The defendant erected a lock-up tank 
upon his land, and caused the water which arose on his land, 
near to the close G. B., and which had previously been accus¬ 
tomed to flow along the old drain and ancient watercourse into 
the close G. B., and he caused the water to be conveyed from 
the tank to a lower part of his land, to be used by his tenants. 


This water was used by them for the purposes mentioned in the 
proviso to the deed, but the surplus could not be returned to 
the close G. B.:—Held, that by the deed, the defendant granted 
to the plaintnl the use of the water, subject only to the use by 
himself of it, as specified in the proviso; and that, by locking 
it up, he had diverted it, and was liable to an action for a breach 
of his covenant, by reason of sucli diversion.— Id. 


Rights of Joint Oivners .]—Where two persons are joint owners 
of a lake, with a common right of sailing, fishing, and floating 
timber, such right is held to be not indivisible, and that either 
of such persons may alien the whole or any portion of his right, 
even where it was merely appurtenant to the land, provided that 
such alienation does not deprive the co-owner of the full enjoy¬ 
ment of Ins moiety; and a co-owner may maintain an action 
for the regulation of his enjoyment, as lie could if there had 
been no alienation. Mcnzies v. Macdonald , 2 Jur., N. S., 575— 
II L. Digest , Jurist . 

Quaere, what amounts to an excessive use of his right by a 
joint owner of a lake ?— Id. 

By an order in a suit, A. was ordered to pay a sum to B. 
After A. had appealed, B/s bankers induced B. to enforce the 
order and pay the amount to his account; the bankers under¬ 
taking to repay it, if, on the appeal, B. ehould be ordered to 


repay it. The order was reversed, and B. directed his bankers 
to pay the amount to A.; but the direction was not communi¬ 
cated to A. The bankers had also said they were quite ready 
to pay tli c money to A.; and B. had said, “ There it is for 
you;” viz., at the bankers*. B. became bankrupt:—Held, that 
neither the agreement, nor the order, nor the statements so 
made, gave to B. any claim upon the fund in the hands of the 
bankers. Morrell v. Woollen, 16 Beav. 197. Digesl , Jurist . 

The petitioner established a hat or market, with two weekly 
market-days. Disputes arising, the Magistrate altered the market- 
days, and in appeal the Sessions Court annulled the order, 
directing that the appellants might hold their market on any 
day they liked. Three years subsequently an application was 
made for the removal of the liat entirely, which the judge grant¬ 
ed, because, it had been recently established. In explanation, 
the judge grounded his order for the discontinuance of the mar¬ 
ket on the fact that it had been erected in opposition to a decree 
of the Dacca Court of appeal, dated 14th May, ISIS. Held, 
that the appellant was no party to that suit, and the judge’s 
interference was improper. July 32nd, 1840, Dhun Khan, 
petitioner. - 

Note. The general rule is doubtless, quisquis est rei sui 
moderator et arbiter, which would be a rule without an excep¬ 
tion, did individuals stand alone, hut it will be readily seen that, 
were no restrictions placed upon the use of property, society 

niust be the suffeier, therefore the law enters its protective caveat, 
“ sine damno alieno.” 

Of lex non favet delicatorum votis, the annexed case is an 
instance. 

Damages are not recoverable for stoppages and other mere 
inconveniences incident to the crossing of a public road by a 
railway on the level, under the sanction of Parliament. Cale¬ 
donian Railway Company v. Ogiky, 2 Macq. II. L. Cas. 229. Id. 

^°' e l crossing in such a case is a grievance to be endured 
y iout coajllamt by private persons, from a consideration of 
ic^ enefit gained by the public.— Id. 

w here a railway passed within some few yards of a 



gentleman’s lodge, across a public road, forming the chief access 
to his residence; although he was liable to constant stoppages 
by the closing of the gates on the level crossing; although the 
passing of trains frightened his horses and terrified his visitors, 
“particularly ladies” :—Held, by the House of Lords (reversing 
the decision of the Court of Session in Scotland), that these 
annoyances did not ground a claim of damages against the 
company.— Id. 

Held, also, that the inconvenience felt in such a case is one 
to which all the Queen’s subjects are exposed, and for which no 
particular or individual remedy exists.— Id. 

Of rpiod meum est sine me alienum fieri nequit, the inter¬ 
vention of a thief, may make a difference, so far as Bank notes, 
and money or assignable bills, passing by delivery are concerned', 
for in the event of their loss by theft or accident, the thief 
or finder may confer a title by transferring. Broome’s Com¬ 
mentary, pp. 466, 467, of Bank notes, it is said a bank note is 
simply a promissory note, made by a banker, payable to bearer 
on demand. It circulates as money and in the ordinary course 
of business is treated as such. In Miller v. Race, Lord Mans¬ 
field says that bank notes are constantly and universally both at 
home and abroad treated as cash and paid and received as cash, 
and it is necessary for the purposes of commerce that their 
currency should be established and secured. It was then accord¬ 
ingly held, that a bona fide holder of a bank note for value is 
entitled to retain it as against a former owner, from whom it has 
been stolen, the Court applying to a bank note the rule of law 
applicable to money and observing that, in the case of money 
stolen the true owner cannot recover it after it has been paid 
away honestly and fairly upon a valuable and bona fide consi¬ 
deration, Broome’s Commentaries,' P. 489, they cannot be 
followed by a party, who has lost or been cheated or been robbed 
of them into the hands of a person who has subsequently taken 
them bona fide for value, under circumstances not likely to 
create suspicion on the mind of a careful or prudent person that 
they had been improperly obtained. Chitty Bills of Exchange, 
pp. 675, 676, and as to restitution of stolen property, whatever 
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may be formed of that nature, including money in the hands of 
the thief or receiver will be restored to the true owner, provided, 
that any valuable security shall have been bond fide discharged 
or paid by some person in body corporate, liable to the payment 
thereof, or being a negotiable instrument, shall have been bona 
fide taken, or received by transfer or delivery for a just or valu¬ 
able consideration without any notice or reasonable cause to 
suspect that the same had, by any felony or misdemeanour, been 
stolen, taken, obtained or converted as aforesaid, in such case 
the Court shall not award or order the restitution of such secu¬ 
rity, Roscoe, Dig. Larceny, p. bit, so a Bank note which had 
been paid by the Bank of England was not delivered up to the 
prosecutrix. Stanton's case.-— Id* 

This will illustrate the exception to the maxim in question, 
and show that the intervention of thief, will make a material 
alteration in the legal ownership of money and notes or bills 
passing by delivery, and those who have money and notes are 
only safe so long as they take care of them, for it rarely happens 
that notes will be recovered on the persons of the thief or his 
privies, they have generally passed by delivery into the hands of 
innocent holders for value. The author of these notes may 
mention two instances. Three individuals went to a money 
changer to purchase sovereigns and tendered in payment, one 
note of the Bank of Bengal for 1000 Rs. and a few rupees in 
cash and went away with the sovereigns. The money changer 
wished the parties to put their names to the note, and sent after 
them, but could not find them, and suspecting a theft, informed 
the police and made over the person who had come with them. 
The money changer, put the note into the Magistrate's hands, 
who returned it to him, and although aware that it was stolen 
property in the first instance, subsequently cashed it at the 
bank. At the trial, no order was made for the delivery of the note 
to the true owner. Similarly in another trial, where the note had 
passed into the Bank via fifteen transferees. The note had been, 
what is called stopped at the Bank, the Bank cashed it on pre¬ 
sentation and informed the police, by whom it was traced to the 
prisoner, The legal ownership in the note, was lost to the pro- 
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secutor, on the first transfer for value. The instance below, 
Carlon v. Ireland is somewhat similar in principle. 

The crossing 1 of a cheque payable to bearer with the name of 
a banker, whether made by the drawer or the bearer, does not 
affect the negotiability of the cheque. Carlon v. Ireland , 5 El. 
& Bl. 765; 2 Jur., N. S., 39; 25 L. J., Q. B., 113. 

An individual who receives a crossed cheque bona fide and 
gives value for it, is entitled to retain the amount received 
through his bankers from the bankers on whom it is drawn. 
—Id. 

Therefore, in an action for the conversion of a cheque, to 
r which'the defendant pleaded that the cheque was not the pro¬ 
perty of the plaintiff, where it appeared that the drawer of the 
cheque, having crossed it with the words “and Co.,” sent it to 
the plaintiff, who added in the crossing the names of his own 
bankers, and gave it to a clerk to be paid in to his bankers, and 
the clerk, instead of paying it to his bankers, applied to the 
defendant to cash it, which he did; the custom as to crossing 
cheques being admitted to be as stated in Bellamy v. Marjori- 
banks (7 Exch. 389, 402; 16 Jur., 106, 108) Held, that the 
question for the jury was, whether the defendant took the cheque 
bona fide and for value; and if so, he was entitled to retain it. 
— Id . 

In 183?, the plaintiff took land and premises adjoining a piece 
of land occupied by the defendants’ works (at that time compa¬ 
ratively small), wfiich he occupied as a market gardener. In 
183G, lie took* a lease till L853. In 1850, he took a renewal of 
this lease until 1874. The defendants were then building a new 
retort-house, much larger, and nearer the plaintiff’s premises. 
In 1851, their new works came into operation, and the plaintiff 
immediately complained of damage; as this, however, was not 
traceable beyond dispute to the defendants’ works, no hostile 
proceedings were taken till 1854, when the plaintiff brought his 
action. This was referred to arbitration, and an award given 
for 320/. damages and 700/. costs against the company. In the 
same year (1854) the defendants commenced another still larger 
retort-house, which was necessary, as they alleged, for the addi- 
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tionnl supply of gas For which they had recently contracted 
when before Parliament. The plaintiff thereupon filed his bill: 
—Held, first, that the plaintiff had not been guilty of laches, 
but, on the contrary, had proceeded with due dispatch, and was 
well advised in bringing his action before filing his bill. Broad• 
Lent v. Imperial Gas Company, 2 Jur., N. S., 1132—V. C. W. 

Held, secondly, the Court will pay the same regard to the 
award of an arbitrator, as shewing the actual existence of a 
nuisance, as would be shewn to the verdict of a jury finding 
such nuisance.— Id. 

Held, thirdly, wlierelthere is no suspicion of rivality in trade 
being the motive, the Court shews a disposition less carefully 
to balance the comparative inconvenience caused to°the contend¬ 
ing parties by granting or withholding the injunction, and to 
consider more the absolute wrong doing.— Id . 

Held, fourthly, motives of public policy, alleged to be involv¬ 
ed by an injunction which would render the due lighting of the 
streets and public buildings impossible, were not allowed to be 
brought forward by a wrong doer to maintain him in his wrong. 
— Id. 

Held, fifthly, neither was any weight allowed to the circum¬ 
stance that the plaintiff only alleged a case of pecuniary damage, 
which admitted therefore of a complete pecuniary compensation, 
without having recourse to the extraordinary relief by way of 
injunction.— Id. 

Where a negotiable instrument was taken for value, negli¬ 
gently, the party was held to be entitled to recover on it. 

A party taking a negotiable instrument bona fide, and for 
full value, is entitled to recover on it, though it has been stolen, 
and he took it negligently. Raphael v. Barth of England, 17 
C. B. 161; 25 L. J., C. P., 33 .—Digest Jurist. 

Of the liability of owners of animals for mischief done by 
them, Fleming v. Orr is in point as to the principle which 
governs such cases. 


H the owner of a dog keeps him properly secured, but another 
person improperly lets him loose, and urges him to mischief, the 
owner is not liable. Fleming v. Orr, 2 Macq. H. L. Cas. 14*— Id. 
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Proof ; therefore, that the dog of A. has killed the sheep of 
B., will not entitle B. to recover compensation from A., for, 
consistently with such proof, the dog may have been kept pro¬ 
perly secured by A., and may have been improperly let loose 
and urged to mischief by a third person, without the knowledge, 
and even against the express prohibition of A.— Id. 

Persons interfering with the property of individuals by virtue 
of an Act of Parliament, are strictly tied down to the limits of the 
powers given by the Act, and they are bound to shew, clearly and 
absolutely, that they are empowered by the Act to do what they 
propose to do. Oldaher v. Hunt , 19 Beav. 485 .—Digest Jurist. 

Every privilege may be abused. The annexed remarks, refer 
to the abuse; of their privilege by counsel. Counsel should 
remember, that witnesses are within the protection of the 
court, and that where witnesses merely contradict themselves, by 
being overthrown by mere bullying, the Court will not be 
prone to discredit their testimony ; rather discrediting the other 
side, for resorting to unfair practices. 

ec A rebuke from so eminent and excellent a judge as Mr Justice 
Erie cannot fall unheeded, or be allowed to pass without respect¬ 
ful consideration on the part of the legal profession. There is 
no judge on the bench more distinguished for his courtesy and 
kindness to the bar; there is not one who commands more 
deservedly, not only the esteem, but the admiration of its mem¬ 
bers. It is therefore we feel that his Lordship’s censure upon 
the misuse of a counsel’s privilege in the examination of wit¬ 
nesses comes with peculiar force, and presents claims of no ordi¬ 
nary character upon our attention. Without reference to the 
special occasion which called forth the rebuke—and with the 
circumstances of which we are not sufficiently acquainted to 
offer any opinion—it cannot be denied that in many instances 
the liberty of counsel degenerates into license; that it is used, 
not for the furtherance of justice, but for the wounding of sensi¬ 
tive feelings, the unnecessary exposure of faults or misfortunes, 
the raking up of sorrowful events in a man’s life long since 
repented of, long since atoned for, long since forgotten by all 
but the harbourers of ill concerning others, who are ever ready 
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to reproduce it when it is capable of inflicting the greatest in¬ 
jury. But while we make this admission to its full extent, and 
lament the necessity for making it, we must still assert, notwith¬ 
standing the prevalent notions to the contrary, that the privi¬ 
leges of counsel are comparatively but seldom abused, and that 
they are in general exercised within proper limits, by educated 
and honourable gentlemen. These privileges, moreover, are the 
privileges of the public, intended for their benefit, and not for 
the pleasure or profit of the advocate; unnecessarily, therefore, 
to interfere with them would be to the injury of the public, and 
not to the detriment of the bar. It must also be borne in mind 
that the barrister has no easy duty to perform in the extrication 
of truth from the circumstances-cast around it by interest, by 
malice, by human passion, and in the exposure and defeat of 
falsehood, with its plausible cunning and its barefaced effrontery. 
This duty, arduous and painful enough, he is often called upon 
to fulfil on hasty instructions, or, it may be, on suggestions 
made at the moment when the witness appears in the box. 

“Several of our journalists who write so freely upon the ‘ license 
of counsel/ which has become a sort of cant term, would do 
well to remember these difficulties which beset the advocate, 
and at the same time to give a better example by restraining 
their own license in offering reckless and unjust comments upon 
the judges of the land, as well as upon the bar, and, above all, 
m prejudging and condemning those who are accused of crime 
before they have had an opportunity of being heard in their 
defence. 

A\ ith regard to derogatory questions which may be properly 
put to witnesses by counsel, we apprehend that in the majority 
of cases there can be little difficulty in adopting the right course. 
The first consideration for the advocate will he, Is this question 
relevant—that is, docs it affect the credit of the witness ? If 
11 °t’, certainly refuse to ask it. It is difficult, for instance, to 
see how a question whether the witness is in difficulties can dis¬ 
credit him, even if it produce an answer in the affirmative. He 
ma y ^ )e in hopeless embarrassment, and yet speak the truth to 
* u lk‘st extent. So, to ask a man whether he has been charg- 
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ed with an offence! unless lie lias also been convicted of it, is not 
only irrelevant, but most unjust, for the best men are liable to 
bo wrongfully accused; but if acquitted by the only competent 
tribunal appointed to decide upon their innocence or guilt, the 
accusation should never again be mentioned save in terms of 
commiseration. The second consideration- should be, supposing 
the suggestion to be relevant, Is it true? For the purpose of 
satisfying himself upon this point, the advocate should carefully 
probe the means of knowledge possessed by him who suggests 
the question. Let him cross-examine the attorney upon the 
subject as closely as he cross-examines adverse witnesses, and 
only in the event of conviction being brought home to his own 
mind, that there is foundation beyond all reasonable doubt for 
the charge, let him put and press the question. 

“ With these limitations this privilege must and may safely be 
left where it is, in the hands of the bar, for the benefit of the 
pubjic and the due administration of justice. — Jurist , December 

12 a, 1867 ” 

Another instance to which we may apply the principle of sic 
utere is the practice of marshalling securities. A creditor has 
a lien upon two different estates; his debtor, who is also indebted 
to another party, who has a lien only upon one of these two 
estates. The claims of the latter party could not be satisfied 
if the first creditor were to resort to the particular estate on 
which the latter creditor alone had a lien. In this case the 
Courts of equity compel the first creditor to resort to the estate 
or fund on which the second creditor has no lien, in the first 
instance, if no prejudice be merely done to such creditor or to 
the judgment debtor. Story 033, 342 ; 2 J. P. 834. Vide Smithes 
Manual, Equity Jurisprudence, Chapter VI. Section 1, P. 281. 

So also of marshalling assets, which is defined to be "such 
an arrangement of the different funds of the common debtor of 

o 

two or more creditors, as may satisfy every claim, so far as, with¬ 
out injustice, such assets can be applied in satisfaction thereof, 
notwithstanding the claims of particular individuals to prior 
satisfaction, out of some one, or more of those funds. Story. 
558, 560, 561, 2 Sp. 827. So that if there be two or more 
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different kinds of fundsi of the common debtor of several credi¬ 
tors^ and at law one can have recourse to either of those funds, 
while another is confined to one of them, the former shall either 
be compelled to seek satisfaction out of that fund to which the 
latter cannot resort, so far as it will extend, or the latter shall 
receive compensation out of that fund in proportion to the 
amount which the former has unnecessarily taken from that 
which formed the only source of payment for the latter. St. 558, 
5G0, 02, 503, 533, 2 Sp. 827, 828. Smith’s Manual Equity 
Jurisprudence. P. 224, 225, vide also other instances, idem, 
p. 225, 220, 227. Art. Administration. 

Lawrence v . Galsworthy and others .—April 16^7/, 1S/7*, 
and 20 lh } 1857. Jurist reports . 

Mortgagor and mortgagee—policy of insurance, sale of— 
whether a “ security for money”—Rights of mortgagees—Solici¬ 
tor and client. 

In a second mortgage of personal estate, whether in posses¬ 
sion or expectancy, “except book-debts and securities for money,” 
it was held that a policy of insurance was a security for money, 
and therefore excepted. 

A sale by auction of a policy of insurance by a client to his 
solicitor, in whose possession the policy was, set aside; but the 
claim of a mortgagee without notice, with whom the policy had 
been deposited by that solicitor to secure the payment of a sum 
of money, was established. 

Ihe doctrine is well established that the second mortgagee 
of property held by the first mortgagee, along with other pro- 
pci ty not included in the second mortgage, has a right to com¬ 
pel the first mortgagee to resort for payment from the property 
to which the second mortgage does not extend.— Jurist , Novem¬ 
ber Wi, 1857. 

A plaintiff may have a right of action, but circumstances may 
occuiy, where that action involves an injury to the rights of co¬ 
sharers, as in the case, Williams v. Salmond. 

In 1845, the B. railway company was projected on the ruins 

tl ^‘brnct scheme, to whom the B. company was to allow 
* r ^ ie defendants were the promoters and managing 
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directors of the B. company, which started with 6-1,000 shares, 
with 21. 12s. Gd. deposit paid on each, amounting to 16S,000/. 
The plaintiff bought 100 scrip shares at a premium, the company 
having been provisionally registered under the 7 Sc 8 Viet. c. 
11 0, but never completely registered. In April, 1846, the un¬ 
dertaking was found to have failed to comply with the Standing 
Orders of Parliament. Notice was given thereof to all the 
shareholders, including the plaintiff, and of the intention to wind 
up. He was aware of all the proceedings, in the course of which 
11. per share of the deposit was returned in cash, and 10s. per 
share additional (cost 1 2s. Gel.) in shares of another railway, 
where the money had been invested. These sums the plaintiff 
had received on his shares. In November, 1848, a final return 
was offered of Is, Gel. per share, the surveying and legal expens¬ 
es having been almost all liquidated. A statement of account 
was at the same time handed round to each shareholder, but no 
vouchers. In March 1850, the plaintiff presented a petition for a 
winding-up order, which was finally refused in May 1852. In 
October 1852, he filed his bill, on behalf of himself and all other 
shareholders and scripholders, except the defendants, against the 
directors, for an account of all their dealings. The plaintiff had 
got an order to amend by striking out the words “ on behalf of all 
others/ 5 &c., but when the cause came on for hearing, the words 
still stood unerased on the record:—Held, that the plaintiff 
might then elect, and, if he so elected, might during the argu- 
ment strike out the words. The plaintiff, however, elected to 
allow them to remain:—Held, first, that the plaintiff was not 
incapacitated from suing by the fact of the scrip shares bought 
and held by him having been bought when the company was but 
provisionally registered ; for that the company needed not to have 
been registered at all, within the 7 &&.Vict. c. 1 . 10 . Williams v. 
Salmondj 2 Kay & J. 463; 2 Jur., N. S., 251 .—Digest Jurist. 

Held, secondly, that the small value of the plaintiff's interest, 
viz. 62/. 10*. at the utmost, subject to deductions of indefinite 
amount, so that it was very doubtful whether anything at all 
would come to him, was not so clearly below the dignity of the 
Court as to prevent him from suing.— Id. 
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- Held, thirdly, that the fact of the 1*?. 0 d. per share having 
been accepted by a number of shareholders, who thus ceased to 
have any interest in the matter (there being about 7,000 who 
had returned no answer), did not prevent the plaintiff from suing 
on behalf of himself and all others except the defendants, since 
the shareholders who had so accepted were represented by the 
directors.— Id. 

Held, fourthly, although the Court may suspect the suit to 
be frivolous and vexatious, it will not be dismissed for want of 
parties merely, on the ground that there are other parties exact¬ 
ly situated like the plaintiff, but who refuse to act with him, 
and are too numerous to be made defendants —Id. 

Held, litthly, but a plaintiff will not be allowed to sue on 
behalf of himself and all other shareholders, though situated 
precisely similar with himself, where the Court can see that the 
interest of such other shareholders may probably be injuriously 
affected by the success of the suit, or if the defendants cannot 
be justly dealt with in the absence of such other shareholders 
whom the plaintiff so seeks to represent.— Id. 

Held, sixthly, therefore the plaintiff could not be permitted 
to continue the suit, except on the terms of bringing into Court 
21 \2s. Gd. per share on his own shares and on the shares of all 
those on whose behalf he affected to sue; since the accounts 
would have to be opened on both sides, and the defendants would 
have had a right to look for indemnity to the whole deposit 
fund.— Id. 


intu alios actce alteri nocore non debent.—Transactions between the 
paitics, are binding on the parties only and their privies in representation. 

A plaintiff, having been no party to a former action, in which 
a ^ c ^ s i°u prejudicial to his property in a certain julkur had 
passed, on ground of collusion between the parties in that case 
| in his own right, was held entitled to institute an action, 
the orders of the lower Courts to the contrary were reversed 
1 appeal - doth August, 1852, Ramchuron Roy, appellant. 
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One of the parties to title, who had not been a party to a 
possessing action under Act IV. 1840, was held entitled to sue 
in his own right, in reversal of the orders of the lower Court, 
dismissing his action. 14th September, 1852, Doorgachuron 
Sen, appellant. 

The special appellant sued a ryot on his Cubooleot and in the 
lower Court obtained a decree, which was reversed in the lower 
appellate Court, because a third party, in another case, had 
established his right as Jhotedar in the lands, held by the ryot. 
Held in special appeal, that the suit should have been disposed 
of on its merits and without reference to any third party, as the 
* Cubooleat binds the ryot only, and is wholly without prejudice 
to any one else. 18th July, 1853, Soonder Narayon, appellant. 

In an adjustment between Government, the Zemindar, and 
the lessees of government, an estate which the former had pur¬ 
chased and let to the latter, was surrendered and the latter gave 
up the lease and the}' took a new lease from the Zemindar, and 
on the grounds of the rights under the lease they had surren¬ 
dered, ejected a mocurrydar, who instituted an action which 
was dismissed, but in appeal decreed. Held, that the adjustment 
only bound the parties to it and was without prejudices to third 
parties. Watsons, appellant, 20th July, 1850.—Q. Y. 

The plaintiff sued on the basis of a private arbitration to 
recover 300 bigahs, which the Revenue Surveyor had made over 
to the estate of the defendants and although the arbitration 
deed had not been presented to the Revenue Surveyor and the 
defendants were not parties to it, the principal Sudder Ameen 
refused to enter into any enquiry or investigation as between 
the parties before him and decreed for the plaintiffs on the arbi¬ 
tration bond, which order was affirmed by the lower appellate 
Court. Held, in special appeal, annulling the orders of the lower 
Courts, that an arbitration award binds only the parties to it, 
and that the decisions of the lower Courts were alike contrary 
to usage and principle. Ali Khan, appellant, 12th May, 1846. 

A verdict of guilty, and judgment thereon, in an indictment 
for obstructing a public highway, cannot be pleaded as an estop¬ 
pel, in an action brought by the party convicted, against a third 
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person for using the way. Paine v. Nut tally 11 Exeli. 5G9 ; 25 
L. J., Exch., 200.— Digest , Jurist. 

Transactions between parties as principals, which may be dis¬ 
putable as between them, may not affect prejudicially the securi¬ 
ties of others. 

A debtor induced a lady, to whom he was engaged, to become 
security for a debt. After the marriage, she insisted that she 
had been imposed upon :—Held, that the only duty of the cre¬ 
ditor (who was aware of the relation between the parties) to¬ 
wards the lady, was, to see that she had proper professional 
assistance, and that any fraud or misrepresentation of the debtor 
in the transaction, of which the creditor had no notice, did not 
affect his security. Cobbett v. Brock, 20 Beav. 524 .—Digest, Jurist. 

The judgments of the lower Courts, resting upon a decision 
in a previous case to which the special appellant was no party, 
leversed. 12th beptember, 1S53, Mohindrokisliore, appellant, 
28th March, 1S53, Sheikh Nubbee Buksh, appellant. 13th Sep¬ 
tember, 1853, Ilarronath Buttacharj, appellant. 

In arbitrations, held that the award binds only the parties to 
them. Sheopertab Singh, appellant. 

In a compromise to which one of several defendants was no 
party, such compromise was held to be no bar to the appeal of 
such defendant. 2nd January, 1849, Collector of Chittagong, 
appellant. 


In an action between the three parties, in a dispute as to the 
boundaries of their respective villages, a map was prepared which 
gave not only the boundaries of those two villages, but of other 
estates, concerning which there was no dispute whatever. In a 
subsequent action connected with these estates, held that the 
former decree was only conclusive as to the two estates, then in 
dispute, and that with reference to other estates, any recital ad- 
^erse to the interests of parties not before the Court, was mere 
surphisage and no estoppel to the full investigation of the 
piescut action 11th March, 1848. llooderpershad, appel- 
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as against a tenant. Cox v. Knight, 18 C. B. 645; 25 L. J,, C. 
P., 314.— Digest, Jurist . 

Therefore, where the defendant held under a lease from A., 

B. , and C., and A. died intestate abroad, and D. took out admi¬ 
nistration to A., and the defendant paid rent to A. in his life¬ 
time, and afterwards to D. till her death, and after JD.’s death 
the plaintiff, her executrix, put in two distresses at different 
times, to which the defendant submitted, but it appeared that 

C. was still alive, and the plaintiff had no conveyance from him, 
—Held, that the prima facie evidence of the plaintiff*s title was 
rebutted by the fact of the existence of a surviving lessor, and 
that the plaintiff could not maintain an action for use and occu¬ 
pation against the defendant.— Id. 

The effect of arbitrament in evidence as between strangers to 
it, will be seen below. 

In an action for injuring the plaintiffs reversionary interest, 
in a several fishery in an estuary of the sea, and in the soil of the 
bottom of the sea, both in the possession of F. as tenant, issues 
were taken on the plaintiffs right to the fishery and ownership 
of the soil. The controversy was whether the soil belonged to 
the plaintiff or to G. The plaintiff gave in evidence proceed¬ 
ings in an action by P. against G. One count in such action 
was for injuring P.’s fishery, by tearing up the soil, described as 
being the soil of the now plaintiff, and thereby destroying fish. 
To this there was a plea of not guilty. The amount of damages 
was referred, and the arbitrator awarded nominal damages. It 
was proved that the act complained of in that action was com¬ 
mitted in a part of the same estuary, and that the soil there was 
claimed by the same title as the soil which was the subject of 
the present action, and that the defendant in the present action 
became tenant to G. subsequently to the award. The proceed¬ 
ings were admitted, and the plaintiff had a verdict:—Held, that 
they were improperly admitted, the award not beiug* evidence 
of reputation, and the proceedings not being admissible for the 
plaintiff, who was not a party, or shewn to be privy to F., though 
the defendant was privy to G. tKemnan (Lady) v. Mackenzie, 
5 El. & 131. 447 ; 25 L. J., Q. B., 44.— Digest , Jurist . 
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- A decree by consent in foreclosure in the Supreme Court, held 
not to bind other parties in possession, who were no parties to 


the action in question. September 27th, 1853, Deverinne, appel¬ 
lant. 

In an action by a defaulting Zemindar against an under¬ 
tenant of his late estate, judgment was found for defendant, 
such decision held to be no estoppel as against the action insti¬ 
tuted by the auction-purchaser against the same under-tenant, 
for an enhanced rent, such decree being only evidential on the 
merits quantum valeat. 16th May, 1853, Nawab Meerja Sidu 
Khan, appellant. 

The appellant instituted an action in the lower Court to reco¬ 
ver possession of a mocurrery. Prior possession of pother party, 
having been established by the admission of the grantor of the 
mocurrery in an action instituted long prior to the present suit, 
the action and appeal were alike dismissed. 25th July, 1853, 
Maharajahdhiraj Singh, appellant. 

Note .—Whenever between parties, the existence of a thing 
itself has been adjudicated on, such judgment will be binding 
on third parties. Thus were the question originally was, as to 
the existence of a mocurrery, that fact having been judicially 
determined, cannot again be brought into issue.' Stare decisis. 
The right to the mocurrery is an open question. 

In an action, in which one of the parties to the suit, died, the 
usual notice for the appearance of the heirs was issued and prior 
to such appearance the evidence of the two witnesses, upon whose 
testimony the case was disposed of, was taken and the appellant 
not having been present as a party had no opportunity of cross- 
examining them. Held, that the decision was a nullity and 
accordingly the case was remanded for regular disposal de novo. 
Brijochunder Banerjea, appellant, 10th of August, 1817. Two 
cases. 

S-) ol an appeal disposed of without notice to respondent. 
Sookh Lall Sonar, 12th August, 1847. 

Note .—On the subject of this maxim the reader may consult 
with advantage Best’s Principles, Chap. IV. Section 1*88, p. 581, 
et infra. 
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As to evidence inter alios, the maxim is, jusjurandum inter 
alios factum, nec nocere nee prodesse debet. Evidence in a case 

inter partes, will not be evidence, pro or con, extra partes. 

! 


I ' 
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Assignatus utitur jure aucfcoris.—An assignee i3 clotlied with all the rights of 
his principal. 

Eesoluto jure conceclcntis resolvitur jus concessum.—The right of the grantee 
lapses with that of his grantor. 

Cessante statu primitive, cessat derivativus.—The'subsidiary lapses with the 
substantive title. 

Nemo plus juris in alterum transforre potest quamipse liabet.—A person can 
only transfer, within the extent of his own title. 

Non debeo melioris esse conditionis quam auctor meus, a quo jus in me tran¬ 
sit.—Derivatively my rights cannot be greater, than his, from whom they descend. 

The holder of an invalid tenure applied for the settlement and 
gave a lease of the same to another party in perpetuity. After 
the death of the lessor, his widow sold the proprietory interest, 
and the purchaser dispossessed the perpetual tenant, who brought 
an action in ejectment, to recover possession. Held, in the 
lower Court and in special appeal, that the purchase was subject 
to the lease. 5tli December, 1850, Butook Singh, appellant. 

A Zemindar admitted that the plaintiff Talookdar, who sued 
to recover rents within his Talook, was in possession of the 
Talookdary right, which the ryots denied. Held in reversal of 
the decrees of the lower Courts, that such admission by the 
superior title was sufficient, and that it was not necessary that 
the plaintiff should establish his title to sue by independent 
proofs. 19th September, 1850, Nobokishen Bliose, appellant. 
Six cases. 

A Zemindar granted a Putnee and in ^so doing assigned over 
all his proprietary powers. Held, that the putneedar might 
resume invalid rent free tenures, within his putnee, pro-prio 
rnotu, 5th July, 1852, Kishenehuuder, appellant, 19tli Septem¬ 
ber, 1850, Bajkisborc Boy, appellant. 

An action was instituted by a private purchaser to resume a 
rent free tenure in the occupancy of the defendants, to which they 
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pleaded a grant to his ancestors, in perpetuity, upon which lands 
they dug a tank. On reference to the collector under Reg. XI. 
1810, the liability for resumption was decreed, and an award of 
that effect was passed by the Civil Court. In appeal, held, that 
ns per Section 8, Regulation XLIV. 1793, a grant made for the 
specific purpose of digging a tank for the use of the villagers of 
which there was much need and in which the grant originated, 
though rent free, cannot be cancelled by any subsequent proprie¬ 
tor. Harreemohun Doss, appellant, 18th August, 1S47. 

Letters of administration from the Supreme Court, confer no 
title to summary aid, in the Zillah, to recover property not in 
the actual possession of the person represented at the time of 
his decease, the remedy being by regular suit only. O’Dowda, 
appellant, summary appeals, September 7th, 1844. 

The plaintiff claimed rent, to'which the defendant pleaded a 
mocurrery and obtained a decree. The lower appellate Court on 
the grounds of the mocurrery reversed the decree. On special 
appeal, held, that the plaintiff’s case was that the mocurrery had 
terminated by the lapse of the estate of the mocuddum, which 
had been sold for arrears of rent, which point having been over¬ 
looked by the lower appellate Court, the case wal remanded. 
Choudree Narayon Maliapata. 13th August, 1S50. 

By resumption, tenures created by the lakhirojdar determine 
ipso lacto. A mocurrery lease on the part of a lakhirajdar, held 
to be void. 2nd May, 1850, Mohunt Sheo Doss, appellant. 

A party succeeding to an estate as purchaser in execution has 


no right to disturb existiug tenures and to enhance rents proprio 
motu and without service of notice under Regulation V. 1812. 
3nl April, L850, Sree Ckunder, appellant. 

Note, the right to issue notice is limited to purchasers at a 
foi aiiems ot revenue, and those special parties mentioned 
in Section 11, Regulation V. 1S12. 


A farmer sued to recover rents from the ryots within his farm 
"ho pleaded payment to the plaintiff’s lessor, and his action was 
dismissed in the lower Courts. Held, in special appeal, that the 
niue payment ol rent to a wrong party would not discharge the 
Dots flora liability. 15th August, 1850, Coury Dutt, appellant. 
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A defaulting proprietor, himself buying the estate, is remitted 
back to his original title and all subsidiary tenures formerly 
existing survive. 13th April, 1850, Meercliunder Doss, appellant 

The purchaser at a sale in execution, sold a portion of his 
interest therein to a third party. The sale in question was sub¬ 
sequently reversed and this party sued to recover possession, 
alleging that the original owner had agreed to allow the pur¬ 
chase to stand good. Held, that as his substantive title had 
lapsed, and the proofs were insufficient to establish the plaintiffs 
claim, his action must be dismissed. Jumulonissa, appellant, 
7tli April, 1S52. 

To an ejectment by a party purchasing from an auction- 
purchaser, the plaintiff pleaded a right of occupancy at fixed 
rates as per pottah dated 8th April, 1797, and in the lower 
Court, the judge held that it was a tenure protected under the 
exception three, Section 26, Act I. 1845. In appeal, it*was 
urged that by Regulation XLIV. 1793, proprietors could not 
give a lease for more than ten years and by Section 16, Regula¬ 
tion X. 1793, a surburakar cannot give a lease extending beyond 
the life of the proprietor. Held that the pottah having been 
given by the Court of Wards, that Court was merely agent for a 
disqualified proprietor, and not as Government and its date dis¬ 
entitles the plaintiff to any right of occupancy at a fixed rent, 
as against the auction-purchaser, the terms of the lease being 
moreover usual, and not creating any mocurrery tenure. Nawab 
Nazir Sidu Ali Khan, &c. appellant, 20th June, 1855. 

The annexed case will show how far an executor can carry on 
the business of testator, a ruling which is of geueral application. 

An executor cannot carry on the trade of his testator, except 
for the purpose of winding it up, but he may, and in some cases 
is bound to, complete contracts entered into by the testator. 
Collinson v. Lister , 20 Reav. 356— Digest, Jurist, 

The following case shows this. 

Effect of Conviction on rights of Proj)ertg .~\—Where the legatee 
of a promissory note bequeathed by will, is convicted of felony, 
the forfeiture caused by such conviction does not divest the 
executor of his right to sue the maker, though he is a trustee 
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for* the Crown in respect of the proceeds of the suit. Bishop 
v. Curtis, 18 Q. B. 878; 17 Jur. 23; 21 L. J., Q. B., 391. 

A farmer holding a lease from a manager of an estate, ap¬ 
pointed under Section 26, Regulation Y. 1812, and Regulation 
V. 1827, held to be competent to enforce tlie provisions of Sec¬ 
tions 9 and 10, Regulation Y. 1812, Slieikh Imambuksh, appel¬ 
lant, 11th August, 1846. 

Where a tenant is in possession of land, a purchaser is bound 
by all the ecpiities which the tenant could enforce against the 
vendor. Barnhart v. Greenshielcls , 9 Moore P. C. C. 18.— Digest 9 
Jurist . 

This equity of the tenant extends not only to interests con¬ 
nected with his tenancy, but also to interest under collateral 
agreements.— Id. 

The principle is the same in both classes of cases, that the 
possession of the tenant, is notice that he has some interest in 
the land, and a purchaser having notice of that fact is bound to 
inquire what that interest is.— Id. 

But a purchaser is not bound to attend to vague rumours, or 
to statements by mere strangers. A notice to be binding must 
proceed from some person interested in the property.— Id. 

A foreign author cannot, by assigning his copyright accord¬ 
ing to the law of his country, give the assignee a copyright 
which will be recognised in England so as to entitle the pur- 
chaser of it here to the right of exclusive publication. Jefferys 
v. Boosey (in error), 23 L. J., Exch., 350.— Digest , Jurist. 

Where the sale of a chose in action is set aside against the 
purchaser, whether with or without notice, it also fails as against 
those claiming under him. Barnard v. Hunter , 2 Jur., N. S., 
1213—C.— Digest , Jurist . 

A purchaser for value of a chose in action cannot be in a 
better position than the vendor. Brandon v. Brandon , 2 Jur., 
N- "3., 981; 25 L. J., Chanc., 896—C.— Digest , Jurist . 

The llth Section of the 56 Geo. 3, c. 50, is not confined to 
sales of farming stock and crops on land let to farm, by t he 
sheriff under an execution, but applies to an ordinary sale by the 
tenant himself, and a purchaser from the tenant is bound by the 
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terms of the lease under which the tenant holds. 


Wilmot x. 

c. 


Rose, 3 El. & Bl. 563; 18 Jar. 518; 23 L. J., Q. B., 281 
0. A,— Digest, Jurist . 

About a year after a testator’s death, the executrix brought 
an action against a debtor and recovered judgment, but she did 
not issue execution until a year after, when a bankruptcy ensued, 
and the debt was lost. The executrix was empowered “ to com¬ 
pound or allow time for the payment of any debts—Held 
(under the particular circumstances), that she was not liable for 
a devastavit. Ratcliffe v. Winch, 17 Beav. 217.— Digest, Jurist. 

A necessary consequence of a reservation in a composition 
deed of a creditor’s remedies against a surety is the continuance 
of the surety’ i right to be indemnified by the principal debtor, 
and this right will not be held to be abandoned unless a con¬ 
tract to abandon it is proved. Therefore, where one of the 
creditors who acceded to a composition deed was also a residuary 
legatee of a surety for the compounding debtors to another cre¬ 
ditor, and one of the compounding debtors happened to be the 
surety’s executor :—Held, that the residuary legatee’s accession 
must be taken to have been in respect of his direct debt only, 
and did not preclude him from insisting on the surety’s residu¬ 
ary estate being indemnified by the debtors. Close v. Close, 4 
De G. Mac. & G. 176.— Digest, Jurist. 

Acceptance in Blank . — Where value is given for a blank accept¬ 
ance, the authority to fill it up, being coupled with an interest, 
is not revoked by death ; but where there is no such interest, the 
authority to fill up and negotiate is terminated by the death of 
the acceptor. Hatch v. Searles, 2 Sin. Sc G. 147 ; 23 L. J., 
Chanc., 467. — Digest , Jurist . 

Giving a blank acceptance is only priroa facie evidence of an 
authority to the person to whom it is given to fill up the bill lor 
the amount to which the stamp extends; and where the holder 
of a bill takes it with notice of a circumstance of suspicion, he 
can be in no better situation than the drawer or indorser, who 
had given no value for the bill. — Id. 

In a sale by an executor of “book debts” due to his testator, 
the purchaser is entitled not to the sums appearing in the books 
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as due to the testator, but only to what, on a proper adjustment 
of accounts between his debtors and his estate, should be found 
to be due to his estate. Chick v. Blackinore y 23 L. J., Chanc., 
G22—Y. C. S.— Digest , Jurist . 

The executor of A. sold A/s book debts to B. At the time 
of A/s death, A. was himself indebted to several of the persons 
who appeared as his debtors in his books. The executor, instead 
of setting off the debts due by A. against the debts due to him, 
paid in full the debts from A. In a suit for the administration 
of A/s estate,—Held, that the executor was not entitled to be 
allowed these sums in his accounts.— Id. 

Extent of Liability .]—A company was formed for insurance 
on lives and survivorships, and during sickness, and for granting 
annuities. The capital was 50,000/., in shares of 50/. each. 
Under the deed of settlement, it was provided that the proprie¬ 
tors should not be answerable, indirectly or directly, further or 
otherwise than as to their respective shares in the company. 
The full amount of the shares had not been paid up when the 
company suspended business :—Held, that each proprietor was 
liable to the persons insured, to the extent of the unpaid portion 
of his share in the capital of the concern, but not to the full 
extent of the sum advertised as the capital of the company. 
Evans v. Coventry , 2 Jur., N. S., 557 ; 25 L. J., Clianc., 489 
V. C. K.— Digest , Jurist. 

The plaintiffs were eleven of the insured, who had effected 
insurances for payment of a sum of money upon death or during 
sickness. Some had received policies, and others had only free 
tickets, entitling them to demand policies alter paying their 
premiums for six months :—Held, that the interests ol the 
plaintiffs were identical with the rest of the insured, and that 
they might represent the whole body, amounting to about 2000/. 

— Id. 

The defendants were ten out of eighteen of the shareholders 
or proprietors of the company:—Held, that there being evi¬ 
dence of great difficulty in ascertaining the names of other pro¬ 
prietors, and the defendants themselves being unable to desig¬ 
nate them, the plaintiffs were entitled to relief against (hose 
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defendants who could be brought before the Court to the extent 
of their unpaid share of* the capital.— Id. 

One of the defendants held shares as the legal personal repre¬ 
sentative of the original owner of the shares :—Held, that he was 
only liable to the extent of the assets of the person whom he 
represented.— Id. 

A number of persons meaning to join in a common under¬ 
taking, and raising a fund, eventually to be increased, for the 
purpose of forwarding that common undertaking, but commenc¬ 
ing by deposits, put such deposits into the hands of a committee, 
with directions to do certain acts. It is not afterwards compe¬ 
tent for any one of them, or for any other number of them, 
to withdraw, and say to such committee, “ I (or we) think you 
ought not to go on any further with the undertaking ” Baird 
v. Boss , 2 Macq. H. L. Cas. 61. 

In such a case, a single dissenter may insist on the committee 
proceeding, however inexpedient it may appear to do so, and 
however contrary to the opinions and wishes of the rest._ Id. 

The discretionary power originally vested in the committee 
can be taken away only by the power that gave it.— Id. 

The case of Walstab v. Spottiswoode (15 Mee. & W. 505) 
commented upon.— Id. 

The. ancestor of the plaintiff, gave certain property to a third 
party by deed of gilt and apportioned the remainder in two 
shares, between his two sons, of whom, the plaintiff instituted 
an action to obtain possession of lands within those made over 
in gift, by his father. The action in the lower Court, and in 
appeal dismissed. 20th September, 1852, Baboo Modenarayon, 
appellant. 

The transfer of a claim by sale and purchase, pendente lite, 
was held to be no bar to the adjudication of such claim. Musst. 
Joymonee Sowar, 24th December, 1847. 

Plaintiffs instituted an action against the defendant in asso¬ 
ciation with Government, to obtain the settlement of their talook. 
Held in the lower Court, that the estate having been purchased 
by Government, whatever rights the plaintiff may have had 
therein are forfeited and the Government being proprietor may 
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make their own dispositions of the property. Held in appeal) 
that to use the words of Section 29, Regulation XI. 1S22, 
Government purchased “ all the property and privileges which 
the engaging party possessed and exercised at the time of 
the settlement, free from any accidents and encumbrances that 
may have been subsequently imposed or supervened thereon, 
such as sale, gift or other transfer, mortgage, marriage settle¬ 
ment or other assignment, or the like, the property and privilege 
possessed and exercised as aforesaid, being perpetually hypothe¬ 
cated to Government for the Revenue assessed thereon, no claim 


of right founded on the act of the original engager or his repre¬ 
sentative or on any plea impeaching the title by which the said 
engager may have held, shall be allowed to impugn the right 
of the Revenue authorities to make the sale or bar or affect the 
title and interest conveyed to the purchaser by the sale.” Held 
therefore that a party claiming as against a purchaser under 
Regulation XI. 1822, must show that he holds under a special 
title not included in the above. Such as a talook prior to the 
decennial settlement, when, under Section 32, he would have had 
a right to be maintained in possession of his tenure. March 
3rd, 1856, G. P. Wise, appellant. 

In a sale for arrears of Revenue, an auction purchaser acquires 
special rights and is remitted back to the estate as it stood at 
the decennial settlement and a tenant cannot create, as against 
him, a teuant right, claiming title, under prescriptive occupancy. 
16th September, 1852, Bharut Singh, appellant. 

Note .—The purchaser collects at pergunnah rates, unless the 
tenants enter into written agreements—Act V. 1812, Sections 
5, 6, 9 and 10, and fnay sue at discretion, where tenants have 
no special rights, as per Sections 26, 27, Act I. 1845. 

A vendee may establish his vendor's title and it is not neces¬ 
sary to make his vendor a party to the case, as utitur jure suo 
auctoris. 28th September, 1852, Alionessa Begum, appellant, 
20th November, 1852, Gourhurry Doss, appellant, 17th July, 
1853, Athyanath, appellant. 

In an action between lessor and lessee where all rights and 
interests were demised, held that the latter was ‘entitled to all 
g 2 
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the lands of the lease, and an order of the lower appellate Court, 
giving a modified decree was accordingly reversed. 30th Sep¬ 
tember, 1852, Bahadoor Sahoo, appellant. 

A party purchasing an estate at a sale for arrears of Revenue, 
does not come in as a purchaser for the defaulting proprietor, 
but derives his title from Government and therefore is not in any 
respect liable for the decree outstanding against the late proprie¬ 
tor, but is utitur jure of Government. October 5th, 1852, Pun- 
chanund Bhose, appellant. 

The plaintiff brought 8 annas of the estate at a sale for 
arrears of Revenue and 3 annas at a sale in execution of a decree 
and sued to resume a lakhiraj grant, to which limitation was 
unsuccessfully pleaded in the lower Court,—Held in appeal, that 
with reference to the estate acquired by purchase at a sale for 
arrears of Revenue, such ruling was correct—but with reference 
to the three annas purchased in execution, limitation must be 
allowed. Ablag Rae, appellant, 2nd May, 1S56. 

Per Mr. C. B. Trevor. As between a Zemindar and Lakhiraj- 
dar of a tenure less than 100 beegahs within his estate, the 
cause of action accrued to the Zemindar at the time of the 
enactment of Regulation XIX. 1703, when these tenures were 
assigned to them by Government: after that date, the ordinary 
rule of limitation will apply, viz. 12 years, as laid down in the 
case of Guddadhur Banerjea, appellant, pp. 501 to 530, 1855, 
and to purchasers at sales for arrears of Revenue subsequent to 
1798, the 12 years will run from the date of their purchase as 
ruled in the case of Muddoosoodon Lusliker, p. 499, 1855. 
Plaintiff in the present case sues to resume 8 annas out of 4 
annas of the lands in suit in virtue of bding an auction-pur¬ 
chaser under date, lGth July, 1841, to that extent, of the village 
within which these lands are situated, and which estate was 
sold for arrears of Revenue. The remaining 3 annas he sues for 
as purchaser to that extent at a sale in execution of a decree— 
accordingly I am of opinion that as twelve years had not elapsed 
from the date of such sale for arrears of revenue up to the date 
ofaction, plaintiff is within time as regards the 8 annas’ interest 
covered by that purchase; but he is altogether out of time with 
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reference to the three annas’ interest covered by the purchase in 
execution of a decree of Court. P. 438, 439, 185G, A. D. 


A purchaser of an estate sold to make good the arrears of 
another estate, cannot interfere with existing sub-tenures 10th 
June, 1852, Fukeercliand, appellant. 

Note .—The purchaser cannot resort to Reg. Y. 1812, or Act 
I. 1845, Sections 26, 27. 

The plaintiff bought a bond from a creditor for which he 
paid 1000 Rs., and the vendor agreed that she would aid the 
vendee in proving the case, and three days after the date of the 
sale in question, instituted an action against the vendor. Below, 
the action was dismissed as being a wager within the meaning 
of Act XXI. 1848. Held, in special appeal, tlia-t no action 
could lie against the vendor, until breach of agreement, but that 
the obligors would be liable on the bond. 22nd June, 1852, 


Cohen, appellant. 

A purchaser surrendered the estate he had purchased and his 
lessee found therein, and took a fresh lease from the original 
proprietor. The Zemindar held to be debarred from interfering 
with the existing tenures. 28th July, 1850, Watson, appellant. 

A party held an under-tenure, under a mocurreredar, after 
resumption, he entered into distinct agreements with the Zemin¬ 
dar and on sale of the Zemindary, with Government. The 
mocurrery was released by the special commissioner, and the 
holder of the under-tenure sued to stand upon the bases of- his 
new engagements ; special appeal dismissed, the Court holding 
that he could only be remitted back to his original tenure, 17th 
January, 1852. Mahommed Ayus, appellant. 

The ancestor of the Rajah of Burdwan, endowed a certain 
temple with lands, which as lakhiraj, were exempted from the 
decennial settlement. The late Rajah endeavoured to withdraw 
the stipend charged upon these lands, in which action, he was 
defeated and the payment of the stipend was continued statu 
quo ante. The lands were subsequently resumed by Government 
as invalid. The petitioner then applied to the Civil Court, re¬ 
quiring the payment of the stipend, previously decreed, personally 
from the Rajah, which application was rejected, the tenure under 
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which the petitioner claimed, having been declared invalid, and 
the lands having been resumed, and the payment of the stipend 
being conditional on the continuance of the lakliiraj tenure, the 
decree could have no further effect. On appeal over by petitioner 
the orders below were affirmed. Ramchunder Baboo, petitioner, 
June 20tli, 1842. 

A party sued to recover principal and interest on a bond 
amounting to 15,871 Rs. with the like amount of interest. A 
decree passed in the lower Court only for principal, on the 
ground of the delay in instituting action. Held in appeal that 
the Courts are not competent to strike off interest, on the ground 
of the delay in suing for a debt, if the claim be otherwise cog¬ 
nizable. August 7 th, 1820. Baluck Sahoo, appellant. 

Mote. —ActXXXII. 1839,lias been erroneously applied as autho¬ 
rizing Courts to disallow interest in these cases. Vide conclud¬ 
ing words of the Act. Provided always, &c. The Act is permissive 
not prohibitory. The meaning of Law in the proviso—is Com¬ 
mon Law, vide Broom's Commentary, p. 654. 

The title to which that of certain appellants was merely 
subsidiary, having been set aside as invalid, in conclusive judg¬ 
ments, these appellants were regarded as having no locus standi 
in special appeal, 29th June, 1852, Roy Prankishen Mitter, 
appellant. 7th April, 1852, Junut Ulnessa, appellant. 

A farmer sued to recover rents from a party cultivating with¬ 
in the limits of his lease and obtained a decree. The lower 
appellate Court reversed that decree, because the defendant had 
subsequently established his right to the settlement. In special 
appeal, the original decree of the lower Court was affirmed and 
that of the lower appellate Court was reversed, 15th April, 1852. 
Bahadore Ali, appellant. 

An estate was about to be sold for arrears of revenue when 


a certain party advanced the amount of the arrear, and saved 
the estate from sale, but the owners defaulting to repa), the 
lender obtained a decree and brought that estate to sale in exe¬ 
cution. The auction-purchaser took possession and endeavoured 
to make the collection, but was opposed by the petitioner, as 
lessee under the former owners—on application to the judge his 
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lease was set aside, it being held that the sale under the circum¬ 
stances had all the force of a sale for arrears of revenue and 
cancelled all engagements made with the late proprietors. In 
appeal held that the engagements between the lender and the 
late owners, were in their nature, only a private transaction and 
the sale in execution transferred to the purchaser only the rights 
and interests of the late owners, the judgment debtors, without 
prejudice to bona fide leases, durante the term of the engage¬ 
ments, between the farmers and the late proprietors. Roy 
Mokondkishore, petitioner, June 30th, 1841. 

A lessor granted a lease, which the lower Court determined 
that he had no power to grant and consequently dismissed the 
action of the lessee for the profits* and which judgment was 
upheld by the lower appellate Court. Held, in special appeal, 
that the mere fact of the lessor granting a lease, for the whole 
estate, when he was only seised in fee of a portion of it, would 
not prejudice an action on the part of his lessee. 17tli March, 
1852. Leapul Ilossen, appellant. 

A purchaser of an estate by private sale cannot set aside exist¬ 
ing tenures. 7th July, 1852, Doorga Soondree, appellant. 

A party paid his rents to a lessee, who gave him a receipt 
telling him to present it to the sub-lessee, whose accounts should 
be credited pro tan to. In an action brought to recover the rent 
from the ryot, held that he was liable to the sub-lessee, and the 
order of* the lower appellate Court reversing this decision was 
set aside in special appeal. 23rd Nov. 1852, Gobind Buekeet 
Ram, appellant. 

A mortgagee, holding an absolute surrender of the proprietor’s 
title, is proprietor to all intents, purposes, and may sue as 
such. 10th February, 1853, Omakanto Sahoo, appellant. 

Where A., having money in the hands of B., directs a pay- 
ment generally to C., and B. consents, C. may enforce payment 
agaiiist B.; but it is necessary that A.’s order should be com¬ 
municated to C. Morrell v. Wootten , 16 Beav. 197. 

Where A., having money in the hands of B., directs him to 
pay a sum out of that particular fund to C., this amounts to an 
equitable assignment, and the assent of B 0 is unnecessary to 
give it validity.— Id. 
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Assignees , Extent of Liability/ for Dilapidations^ —In an action 
by a lessee against an assignee for damages sustained by the 
former, in consequence of the neglect of the latter, while he 
continued assignee, to repair the premises,, pursuant to a cove¬ 
nant in the lease, it appeared that in June 1843, the plaintiff 
assigned the lease to the defendant; in October, 1851, the 
defendant assigned the lease to T.; and in June, 1852, T. as¬ 
signed to II., who in August 1852, surrendered it to the ground 
landlord. It was proved that in July 1852, the premises were 
dilapidated, but there was no evidence of their state at any prior 
time:—Held, that the plaintiff was entitled to recover substan¬ 
tial damages, and not nominal damages only. Smith v. Peat y 9 
Excli. 161 ; *23 L. J., Excli., 84.— Digest , Jurist. 

Where a bill of exchange was endorsed in blank, and is trans¬ 
ferred by the indorsee by delivery only, without any fresh in¬ 
dorsement, the transferee takes as against the acceptor, any title 
which the intermediate indorsee possessed. Fairclough v. Pavia y 
9 Excli. 690; 23 L. J., Excli., 215.— Digest , Jurist. 

A bill of exchange accepted on the terms of the sale and 
return of goods, a portion of which only had been sold, was 
indorsed by the drawer for a valuable consideration before it 
became due to B. & Co. After it became due, B. & Co. trans¬ 
ferred it to the plaintiff by delivery; and at the time of the 
transfer the name of the firm of B. & Co. was erased from the 
back of the bill:—Held, that the transfer by delivery from B. 
& Co. passed their title in the bill to the plaintiff; and that the 
agreement between the drawer and the acceptor was no answer 
to an action on the bill.— Id. 

A retiring partner received security from the continuing 
partners for his share, and which he assigned to third parties : 
—Held, that the assignees took subject to the right of equitable 
set-off of the continuing against the retiring partner. Held 
also, that the assignees having assented to a substituted security 
in 1846, in lieu of a prior one in 1845, were subject to all the 
equities existing at the date of the second security. Smith v. 
Parhes 16 Beav. 115.— Digest , Jurist. 

The annexed case will show the duties of an attorney, as to 
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the restoration of his client’s papers, on the termination of the 
connection. 

Papon and Documents , Delivery of.] —An attorney or solicitor, 
who on payment of his bill delivers up papers that have been 
entrusted to him, is bound to deliver them up in a reasonable 
state ol arrangement, so that the party to whom they are deli¬ 
vered may not be put to unreasonable trouble in sorting them. 

North Western Railway Company v. Sharp, IS Jur. 5O f—Excli,_ 

Digest Jurist. 

Semblo, per Pollock, C. B., and Martin, B , that a similar 
duty is imposed on any person who has the custody of the 
papers of others.— Id. 

Qiueie, pei Parke, B., whether an attorney or solicitor is not 
also bound to keep in proper order the papers of other persons, 
that are in his possession.— Id. 

litle of Holder.] —The holder of a bill, who without any 
express notice of any circumstance of suspicion, took the bill, 
not in the ordinary course of business, and not relying on the 
security, required evidence of title in the drawer to negotiate 
the bill which deceived him, has only his remedy against the 
drawer personally who deceived him, and he can have no better 
title on the bill than the drawer had. Hatch v. Searles , 2 Sm. 
& G. 147 ; 23 L. J., Chanc , 467.— Digest Jurist. 

A party assigned over payment* of a debt, by a draft or 
tunkah, upon the party so indebted to him—mere non-ac¬ 
ceptance, held not to discharge the drawee, at suit of the payee, 
to recover. 17th February, 1853, Bundoo Mahtoo, appellant. 

Note. —In this case, a debt was assigned over and the payee 
was merely, assiguatus utitur jure auctoris. If acceptance by a 
drawee is not an essential to make him liable, why should a bill 
be accepted under any circumstances—vide Broom’s Commen¬ 
taries, p. 460, supra ut infra—vide West, 1462, 65. 

A party may plead his lakhiraj title as against his Zemindar, 
suing to oust him, although such tenure, as between Govern¬ 
ment and Zemindar has been released, on the grounds of its 
having formed part of the Revenue paying estate at t he decern 
nial settlement. 17 th February, 1853, Soondernarayon Mi tier. 

H 
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'Note .—Until the title be determined adversely the lakhirajdar 
is “utitur jure auctoris.” 

A Durputneedar having lost his title deeds, the Putnecdar 
appeared before the Magistrate and acknowledged, the authen¬ 
ticity of a duplicate. In an action instituted by the Durputnee¬ 
dar to recover rents, it was thrown out by the lower Court, 
because the original title-deeds were not produced. In special 
appeal, the order of the lower Court was reversed, 22nd Feb. 
3853, French, appellant. 

A party took a lease of the whole proprietory rights and 
interests of the lessor therein. Held in reversal of the decree 
below that waste lands passed with the lease. 23rd February, 
1854, Nundaundon Chose, appellant. 

By ademption of a legacy its revocation is implied. 

A testator bequeaths “ the principal sum” secured to him by 
a mortgage in fee. It was afterwards voluntarily paid off in 
the testator’s lifetime :—Held, that the legacy was adeemed. 
Phillips v. Turner , 17 Beav. 194 .—Digest Jurist . 

A partner of joint real property can mortgage his own share, 
but not the shares of the other partners without their consent;* 
even the managing partner cannot mortgage the whole property, 
except in cases of necessity, when the other partners are minors, 
or absent. According to the Benares and Mithila school of the 
Hindu Law, a mortgage of a share of joint property is wholly 
invalid without a prior division. (See Sect. 337, No. 2.) 

A partner cannot pawn joint moveable property without the 
consent of the other partners, or a prior division, as such pro¬ 
perty cannot be pawned without delivery, and delivery is legally 
impossible. If a partner pawns joint moveable property, the 
other partners may recover possession ‘ at any time, and the 
pawnee’s right to preferable payment by means of the property 
is extinguished, even for the share of the pawner; because the 
pawnee has no preferable right without possession of the thing. 
— Elherling . 

A pawn may be executed by the parties agreeing to place the 
pledge in the hands of a third party, who then becomes the 
* Hcdnyn, vol. iv. p. 215. 
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trustee for them both. If the trustee delivers the pledge to the 
pawner, he becomes responsible to the pawnee for the debt; and 
if he delivers it to the pawnee, lie becomes responsible to the 
pawner for its value. In case the pledge is lost or damaged 
while in possession of the trustee, the pawnee is responsible, 
because the trustee took possession for him and on his responsi¬ 
bility.**— JElberling . 

In an action for rent, defendants pleaded a lease for a term 
and payment in full of the stipulated rent, holding under a 
Chuckledar appointed by a Receiver, at a reduced rent. In the 
lower Court, held that neither Chuckledar, nor Receiver had any 
power to grant any lease, but only to collect the rents under 
existing leases and accordingly the action was decreed. The 
lower appellate Court affirmed the validity of the lease. In 
special appeal, the orders of the lower appellate Court were 
reversed and those of the lower Court dismissing the action were 
affirmed. Gliolam Nubee, appellant, 21st March, 1S50. 

The annexed case Brown v. Poster is given, with reference to 
the judgment of Watson B. in which is embodied the rule as to 
privileged communication between client and attorney. 

COURT OF EXCHEQUER. 

HILARY TERM. 

Brown v . Foster.— January 28 th, 1857. 

Privileged communication — Counsel — Witness—Direction to 
jury — Observations of Judge on evidence . 

In an action for false imprisonment and malicious prosecution, 
to which the defence was a justification on the ground of em¬ 
bezzlement, it appeared that the plaintiff had been servant to 
the defendant, and was by him given into custody on a charge 
of embezzlement, and taken before certain magistrates, when a 
day-book kept by him was produced by the prosecution, and no 
entry found of the sum in question. The plaintiff was remand- 
ec b but bailed, and on a further hearing the book was again 
produced, and found to contain the entry, whereupon the charge 
* Ilcdaynj vol. iv. p. 215. 
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was dismissed. At the trial of the action, the defendant's coun¬ 
sel charged the plaintiff with having, when on bail, surrepti¬ 
tiously made that entry in the book. The judge, observing in 
Court a barrister who had been counsel for the plaintiff on both 
occasions when he was before the magistrates, said he ought to 
be examined as to whether the entry in question was in the 
book at the first examination. He was accordingly examined 
by the defendant's counsel, and deposed that in his belief it was 
not. The judge then summed up, telling the jury that if the 
plaintiff made that entry surreptitiousljr, it was the strongest 
■ evidence of his guilt, adding that he was ashamed to put it as 
matter of doubt, because they had the evidence of the counsel, 
whose duty it was to make the investigation. The jury having 
found for the defendant—Held, 

First, that the evidence was rightly received, as the fact de- 
# posed to by the counsel in question was not a privileged com¬ 
munication. 

Secondly, that the judge at the trial had not improperly 
interfered with the conduct of the cause by calling him as a 
witness. 

Thirdly, that the observations of the judge to the jury on his 
evidence were not a misdirection, or ground for a new trial. 

Watson, B.—I am entirely of the same opinion. As to the 
point of law I have not the slightest doubt. It is both law and 
good sense that all communications made by a client to his at¬ 
torney or counsel are privileged on all occasions, whether in the 
same proceedings or any future ones. Nay more, they should 
never pass the lips of the attorney or counsel, publicly or pri¬ 
vately, for any purpose whatever. But what are the communi¬ 
cations which are thus privileged? In Greenough v. GasVill , 
Lord Brougham lays down the rule thus —“ If, touching matters 
that come within the ordinary scope of professional employment, 
they/' (i. e. counsel, attornies, or solicitors) “ receive a commu¬ 
nication in their professional capacity, either from a client or on 
his account, and for his benefit in the transaction of bis business, 
or, which amounts to the same thing, if they commit to paper, 
in the course of their employment on his behalf, matters which 
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they know only through their professional relation to the client, 
they are not only justified in withholding such matters, but 
bound to withhold them, and will not be compelled to disclose 
the information or produce the papers in any Court of law or 
equity, either as party or as witness.” That is the rule. But if, 
as was the case here, a counsel or attorney sees a document pro¬ 
duced at a trial by the opposite party, and sees the state of the 
document at that time, there is no rule of law or sense which 
says he shall not be competent to prove what its state then was. 
Cavendish v . Geaves. —April anil 24 th 9 and May 2$t/i, 

1857. 


If a customer borrows money from his bankers, and gives a 
bond to secure its repayment, and the balance upon, the general 
banking account is afterwards in favour of the customer, a right 
to set off such balance against the amount due on the bond 
exists both at law and in equity. 

But if the firm is altered, and the bond is assigned by the 
original obligees to the new firm, with notice of the assignment 
to the obligor, and the balance upon the general banking ac¬ 
count is afterwards in favour of the customer,* then no right of 
set-off exists at law; but in equity the customer is entitled to 
set off the balance due on the banking account against the 
amount due on the bond. 

So, if the bond is assigned to a stranger, without notice to 
the obligor, the same right of set off exists, and the assignee 
takes the assignment subject to all the equities which affected 
the assignors. 

A change in the title of the account in a customer’s pass¬ 
book is notice of a change in the constitution of the firm with 
which he is dealing, and the customer is affected by all the con¬ 
sequences resulting from such notice .—Digest Jurist . 

The sureties and heirs of a deceased lessee being in possession, 
held to be legally seized until the expiration of the term. 28th 
July, 1853. Dumodhar Chumler Roy, appellant. 

The plaintiff as aymadar, sued to recover malikana at the rate 
of 10 per cent. It was established in defence that for nearly 
100 years previously, the grantees had been in receipt of a fixed 
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sum of 400 Rs. in lieu of malikana. Held, that the plaintiff 
succeeding thereto was only entitled to that allowance. 29th 
September, 1S23, Chuyn Singh, appellant. 

A purchaser sued to enhance rents, which action had been 
preferred formerly by his vendor and disallowed. Held that the 
claim was inadmissible, the former dismissal being an estoppel 
to plaintiff. 21st February, 1848, Caseenath and other appel¬ 
lants, N. W. P. 

A party built his house on the ground of another party who 
agreed to receive a fixed rent in perpetuity. The owners of the 
T house and the land, sold their respective rights and interests to 
third parties. The purchaser of the land brought the action to 
dispossess the purchaser of the house. Held that the original 
agreement of his vendor was binding upon him both as to occu¬ 
pancy and rents, 23rd July, 1845. Nubeen Sahoo, appellant. 

A mortgagor after his mortgage, sold his estate, to a third 
party, who being unable to get his name registered, instituted 
a suit against his vendor, who confessed judgment, and a 
decree passed for the purchasers. The mortgagee had sued 
for foreclosure and within the year of grace, the purchaser of 
the rights and interests of the mortgagor, paid the mortgage 
money into Court, which the mortgagee refused to take and 
the case under Regulation XVII. 1806, was struck off and 
the sale became conclusive. The mortgagee then applied for 
possession—Held, that the purchaser stood in the place of the 
mortgagor and was entitled to redeem the mortgage which he had 
done. Buddongir, appellant, 20th June, 1846, N. W. P. 

The lessor had a service grant of land in lieu of wages as a 
sweeper and granted a lease by way of mortgage, repayable 
from the usufruct and subsequently died. The mortgagee lessees 
refused to surrender the lands to the proprietor on the grounds 
of their advance not having been repaid from the usufruct. In 
an action to re-enter, the proprietor obtained a decree in eject¬ 
ment, which decree was set aside by the lower appellate Court 
maintaining the mortgagees in possession, until their lien upon 
the lands be discharged either by the proprietors or the usufruct. 
Held in special appeal, that the service-grant was a life-grant 
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and that no lease could be granted! beyond the life of the 
grantee, and consequently the mortgage lease pleaded was null 
and void. Stli June, 1846, Jankee Rae. 

The annexed case will show the position an auctioneer stands 
in, with respect to the vendor, and the intending purchaser, 
before and after the completion of the biddings. The judgment 
is taken from the Jurist, April 9th, 1859. 

Warlow v . Harrison.— November 25tli, 185S. 


Auction—Sale without reserve—Bidding by owner—Action by 
highest bidder—Liability of auctioneer. 

An auctioneer is the agent of the purchaser for the purpose 
only of signing a memorandum of the agreement to purchase 
after the article has been knocked down to him : he is not the 
agent of the highest bidder to complete the contract. 

Therefore, where a horse was advertised to be sold without 
reserve, and plaintiff was the highest bidder except the owner, 
and the auctioneer knocked down the horse to the owner—Held, 
that plaintiff could not maintain an action against the auc¬ 
tioneer. 

Quiere, whether he had any remedy on the conditions of sale 
against the owner? 

Nov. 25th .—Lord Campbell, C. J., delivered the judgment 
of the Court.— In this case, which was very learnedly and ably 
argued before us yesterday, we feel bound to give judgment for 
the defendant, on the short ground that the plaintiff’s allegations 
as to the agency of the defendant, and the duty of the defend¬ 
ant to complete the contract on behalf of the plaintiff, are not 
substantiated. 

The plaintiff’s counsel argued, that as soon as the plaintiff 
had bid for the mare, the defendant, as auctioneer, became his 
agent to complete the contract for the purchase, and that the 
defendant was guilty of a breach of duty in failing to do so. 
This ingenious reasoning rests entirely upon the decision, that, 
if after an article put up to be sold by auction is knocked down to 
the highest bidder, the auctioneer, at his request, signs a 
memorandum of the agreement to purchase, this is a sufficient 
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memorandum of the agreement to bind the purchaser. But the 
auctioneer is the agent of the purchaser for this purpose only, 
and he becomes so only when there is a contract of sale, by the 
acceptance of the bidding, which is usually declared when the 
hammer is knocked down. Then the purchaser or his repre¬ 
sentative, being present, authorises the auctioneer to sign the 
memorandum. But till the hammer goes down, the auctioneer 
is exclusively the agent of the vendor. Mr. Spooner contended, 
that from the commencement of a sale by auction the auctioneer 
is in the situation of a broker or middleman between the vendor 
, and the purchasers, as the common agent of both; that he is 
the agent of the bidder to receive the bidding; that the bidder 
is a conditional purchaser; that where the sale by the conditions 
is without reserve, the bidder is absolutely the purchaser, unless 
there be a bona fide higher bidding; and that the auctioneer, in 
consideration of the bidding, by which commission will come to 
him, promises the highest bidder to knock down the article to 
. him, and to do all that is necessary to complete the sale. But 
this reasoning is wholly at variance with the case of Payne v. Cave 
(3 T. K. 14S), which has been considered good law for nearly 
seventy years. That case decided that a bidding at an auction, 
instead of being a conditional purchase, is a mere offer; that 
the auctioneer is the agent of the vendor; that the assent of 
both parties is necessary to the contract; that this assent is 
signified by knocking down the hammer; and that till then 
either party may retract. This is quite inconsistent with the 
notion of a conditional purchase by a bidding, and with the 
notion of there being any personal promise by the auctioneer to 
the bidders that the bidding of an intending purchaser shall ab¬ 
solutely be accepted by the vendor. The vendor himself and the 
bidder being respectively free till the hammer is knocked down, 
the auctioneer cannot possibly be previously bound. At this 
auction the mare never was knocked down to the plaintiff**? and 
the relation of principal and agent between him and t he defen¬ 
dant never had commenced. 

We are not called upon to say whether there is any, or what, 
remedy on the conditions of sale against the vendor who violates 
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the condition that the article shall be bon& fide sold without 
reserve; but we are clear that the bidder has no remedy against 
• the auctioneer, whose authority to accept the offer of the bidder 
has been determined by the vendor before the hammer has been 
knocked down. 

^ e are therefore relieved from the necessity of commenting 
upon any other of the numerous authorities cited upon both 
sides, and we must make absolute the rule which gives the 
plaintiff the choice of a nonsuit or of a verdict being’ entered for 
the defendant .—Rule absolute . 


Qui prior esfc tempore potior cat jure.—First eome, first served. 

Quod nulling egt oceupanti couceditur — Possession is a good title, where there 
are none to challenge it. 

W heie by a deed reciting that several persons had encroached 
on a common and enclosed land and built cottages, those parties 
conveyed all their interest in the land and cottages to trustees 
for the commoners, reserving to themselves the right to occupy 
the premises for the lives of themselves and their wives, paying 
a > rear to one oi ' trustees. A., after the execution of the 
deed, and while in possession of his part of the encroachments 
conveyed, made a fresh encroachment on the waste which ad¬ 
joined the other, and he occupied the two together for thirty- 
eight years, but live years before his death conveyed to B. the 
later encroachment for a good consideration:—Held, in eject¬ 
ment by the trustees against B., that as A., when the fresh en- 
eioachment was made, was tenant (for life at most) to the trus¬ 
tees, and occupied it with the land of which he was tenant, it 
must be assumed that he made the fresh encroachment for tho 
aggrandisement of the estate, and that therefore it was part of 
the holding when the tenancy expired. Roe d. Croft v. Tidbnry , 
14 C. B. 304; 18 Jur. 468; 23 L. J, C. P, 57. S. P. Andrews 
v. Hailes } 1 EL & Bl. 349; 17 Jur. 621 ; 22 L. J., Q. B., 409.— 
Digest, Jurist . 

^ here the power to encroach upon a waste is derived from 
the occupation of premises held under a landlord, and the en¬ 
croachment is occupied as if it were part of the holding, at the 
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end of the tenancy, the presumption, as between the landlord 
and tenant, is, that the encroachment is part of* the holding, and 
it belongs to the landlord; but the tenant may rebut the pre¬ 
sumption by clear evidence that he intended the encroachment 
for himself at the time he made it.— Id. 

A debtor, having real estate, gave a judgment and warrant 
of attorney under the 1 & 2 Yict. c. 110. Afterwards he be¬ 
came insolvent; the estate was sold:—Held, that the judgment- 
creditor had an equitable interest in the money in priority over 
the assignees. Robinson v. Hedge, 17 Sim. 183; 14 Jur. 784; 
19 L. J., Chanc., 4G3.— Digest, Jurist. 

In an administration suit, all proper and necessary, parties 
have their costs prior to the administration of the fund. But 
in suits! by mortgagees to ascertain priorities upon an estate, or 
upon a fund produced by it, after the proper costs of the plain¬ 
tiff are paid, the costs of the other encumbrancers are added to 
their securities, and paid in the order of their priorities. Ford 
v. Chesterfield (Earl), 21 Beav. 426.— Digest , Jurist. 

An estate was mortgaged to A. for a sum, and further ad¬ 
vances, Afterwards, B. ‘obtained a charge on the estate, by 
means of a judgment:—Held, that further advances made to 
the mortgagor by A., after notice of the judgment, had no pri¬ 
ority over B.'s claim. Shaw v. Neale , 20 Beav. 157 ; 1 Jur., N. 
S., 066; 24 L. J., Clianc., 563. 

The doctrine of the case of Gordon v. Graham (2 Eq. Ca. 
Ab. 598) doubted. — Id. 

Where legal interests are created subsequently to a decree 
directing the conveyance of the legal state, in pursuance of an 
order of the House of Lords, held that the decree must be 
obeyed before setting up any new rights or interests. Persse v. 
Persse , 2 Jur., N. S., 551 — H. L.— Digest , Jurist. 

In execution, objections of title were raised, and accordingly 
the decree-holder sued to establish the liability of his debtor's 
estate, and obtained a decree, and the property was re-attached 
under Regulation VII. 1825, and brought to sale and bought 
by the decree-holder himself. On the day of sale, other claimants 
(under another decree,) now came in, applying to participate in 
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a rateable distribution of the assets, which application was 
rejected by the Principal Sudder Ameen, but which was 
admitted by the judge. Held in special appeal, that claimants 
under decrees, who have not procured the issue of the process of 
attachment, simultaneously with the first decree-holder, who had 
duly sued out execution, prior to the claim for a distribution of 
the assets realized, were not entitled to a share in such assets. 
10th March, 1817, Anund Mae, appellant. 

An order was issued, by the Dewanny Adawlut to attach the 
property of Ilahee Buksh, the surety of appellant, and a Put-nee 
Talook belonging to him was attached and a Sejawal was ap- 
» pointed to make the collections, but, before he could act, the 
Zemindar applied to have the talook sold under Reg, VIII. 1819, 
for arrears ot rent due to himself, and with permission of the 
Civil Court, the sale was held. On appeal, the Sudder Adawlut 
held, that during the pendency of its attachment the talook 
could not be sold—on review of judgment at the instance of the 
revenue authorities, held, that the half yearly sales of Putuees 
under Act \ III. 1819, could only be stayed by the actual pay¬ 
ment of the revenue due upon them. September 20th, 1811, 
llamcoomar Banerjea, appellant. Summary appeals. 

Note .—The liability for rent is a primary one, being a first 
charge on the land itself, and the claim for arrears by a proprie¬ 
tor cannot be postponed, pending adjustment of other claims. 

By the Maliommedan law dower is the first charge upon the 
estate of a deceased ancestor in preference to inheritance. Mao 
Najhlu, Maliommedan law,—page 131. 

In an action for possession of a talook, in which the contend¬ 
ing parties failed to establish a good title, and the talook was in 
the occupancy of a third party, such possession held to be good 
title, failing the establishment of one superior to it. 

Although the party in possession was unable to establish n 
goocl title in the property, nevertheless mere possession was a 
sufficient title, upon which to assert his claim to the property in 
dispute. 23rd May, 1850, Nirnarau Singh, appellant. 

In an action to recover possession the judge decided the case 
in favour of the plaintiff rather with reference to the weakness 
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of the defence than the strength of the plaintiff’s case. In appeal, 
held that upon the failure of the plaintiff to establish a legal 
title by right, that the possession of the defendant was a suffi¬ 
cient title. 3rd July, 1850, Meerza Ahmed Jan, appellant. 

In the lower Court, the judge allowed a party who had not 
attached the proceeds of sale of a judgment-debtor’s estate to 
participate with those creditors who had taken out attachment 
in execution. Held, that such proceeding was irregular and the 
case remanded. 23rd August, 1855, Edenussa Khatoon, peti¬ 
tioner. 

The special appellant obtained a decree against his mortgagor, 
on the 19th of April, 1853, the date of the mortgage bond 
being 14th March, 1850. The special respondent obtained his 
decree against the same mortgager, on the 4th of July, 1854, 
date of mortgage, 14th March, 1852. Special appellant took out 
execution against the estate and brought it to sale. Special 
respondent obtained an order of attachment against the proceeds. 

Question of priority determined in favour of special appellant 
—by the lower Court—reversed by the lower appellate Court 
under Act XIX. 1843, the mortgage of the special respondent 
being registered, wherein appeal. Held, that when the case 
came before the judge, the time was past for enquiring into any 
preferential ,right under the registration law, and accordingly 
the orders of the lower Court, in reversal of the orders of the 
lower appellate Court, were affirmed. 22nd January, 1S57, 
Jeetoo Mahtoon, appellant, summary appeal. 

Possession entitles the party in possession to sue for rents, 
albeit the title to possession by right, be in dispute or sub-judice. 
20th April, 1851, Ramchoron Mojumdar, appellant. 

The right of neither party being established under Act XIV. 
1811, the judge passed an order that the property should remain 
in the possession of the original occupant, until the disposal ot 
the question of right—which order was affirmed in appeal. 
17th June, 1852, Budjoosoondree Dasee, appellant, summary 
appeal. Vide also maxim, possessori non incumbit, &c. 

A registered deed of sale, does not under Act XIX., 1813, in¬ 
validate a previous mortgage. 23rd September, 1852, Kartick 
Cbunder Dhoba, appellant. 
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A mortgagee, after foreclosure, in the Supreme Court, can 
bring an action in ejectment of a mortgagee in possession, but 
not un.ler a decree of foreclosure. 27th September, 1853, 
Deverinne, appellant. 


ROLLS COURT. 

Cooke v . Todd. —November 8 th and 10 th, 1856. 

Priority—Ann u itan ts. 

Where several annuities are cliurged by will upon an estate, 
the onus lies upon those claiming priority to shew such an in¬ 
tention on the part of the testator ; and in the absence of such 
proof, the annuitants are entitled to take pari passu. 

Nov. 10 th. —Sir J. Romilly, M. R.—I have looked through 
this will with great attention, and I have come xo the conclu¬ 
sion that the plaintiff is not entitled to priority. The ground 
upon which he claims it is, that the estate is devised subject to 
the payment of his annuity. The widow also claims priority, 
because a legal term is created to secure her jointure. AY here 
a number of annuities are charged upon an estate, the burthen 
of proof lies upon those who claim priority. It is admitted 
that in this case, it is a question of inteution on the part of the 
testator, having regard to the general character and power of 
the will. Now, I can find no expression of intention on the 
part of the testator to prefer any one of these claimants over 
the others. The testator clearly never anticipated the existing 
state of things, and therefore has not expressed any intention in 
respect to it. Undoubtedly it does occasionally happen that in 
the consideration of wills, a difficulty is imposed upon the Court, 
and it is often obliged to impute an intention to the testator 
where a state of circumstances exists which the testator never 
anticipated, and to decide between two or more claimants as to 
which is to take the property. That is not so in the present 
case, for it is unnecessary for the Court to do more than to say, 
that, there being no express intention to the contrary, the 
claimants are entitled pari passu. I admit that if it could be 
shewn that it was incidental to the several estates which the 
parties respectively take, that there should beany priority among 
them, a different rule of law would apply; but this is not so. 
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and I am of opinion that there must be equality among the 
several parlies, and that they must take pro rata.” 

All creditors have, according’ to natural law, an equal right to 
demand and enforce payment from tlieir debtors* A preference 
given to one creditor over another, is an injury to the less 
favoured creditor, and cannot therefore be admitted except under 
a clear and distinct provision of law. The law gives no prefer¬ 
ence to a debt which was contracted at an earlier period, over 
that which was contracted at a later period; nor to a debt which 
originates in a written contract, over that which originates in a 
verbal contract; nor to a debt which is registered, over that 
which is unregistered prior to 15tli May, 1843, Reg. XIX. 1843, 
Sects. 2 and 3. A debt for house-rent, or on account of wages, 
has no preference over other claims; a debt due according to a 
decree, has no preference over a debt which is still disputed, if 
the decree is not followed up by attachment. 

The exceptions from this general rule of equality are: 

1. Government has preference over all other claims for ar¬ 
rears of revenue in the estate for which arrears are due. Reg. I. 
1793, Sect. 10, Reg. XII. 1841, and Reg. I. 1845. 

2. A proprietor of lands has preference over all other claims 
for arrears of rent due to him for the current year in the crops 
growing or grown upon the lands for which arrears are due ; 
Reg. VII. 17 99, Sect. 9. Reg. II. 180G, Sect. 25, Cl. 3, Const. 
No. 33, 21st January, 1808. Const. No. 343, 19th April, 1822, 
as well as in the house and buildings erected on the ground, on 
the strength of analogy. 

A proprietor of lands has no preference over other creditors in 
other property belonging to the tenant, nor have landlords ge¬ 
nerally any preference over other creditors to payment by the 
realisation of the personal property in the house belonging to 
the tenant. 

3. A person making advances to a ryot under a written en¬ 
gagement for the cultivation of indigo on a defined portion of 
land, has a lien upon the indigo grown upon the land ; but the 
planter is conjointly with the ryot responsible for any arrear of 

# llcdayn, toI. iii. p. 361, 481. 
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rout clue on that specific parcel of ground. Reg. VI. 1823., Sects. 


2, 4, Cl. 2. 

4. A debt incurred during health, has, according to Malio- 
medan Law, a preference over one for which there is no other 
evidence than the acknowledgment of the deceased on his death¬ 
bed.* 

An attachment of property, either before, or after a decree, 
entitles the attaching party to no preference. It prevents the 
owner of the property from legally alienating the property 
sequestered, (Reg. II. 1800, Sect. 5, Cl. 2,) and thereby secures 
the plaintiff’s right according to the ultimate decree; but it 
does not interfere with the legal rights of others. Property 
attached by one party may, during the attachment be attached 
by another. Property attached before a decree, may be attached 
by another under a decree ;*and when property attached is sold, 
all decreeholders, who have caused process of attachment to be 
issued prior to the distribution of the proceeds of sale, share in 
proportion to the amount of their claim; with the exception of 
mortgagees, who of course are paid first from the proceeds of 
the property mortgaged. Const. No. 935, 22nd February, 1835. 

A mortgagor under express covenant not to alienate, so long 
as the mortgage debt of 60,000 Rs. was unliquidated at the 
adjustment of account, leaving a debt of 36,000 Rs. against 
him, executed a second mortgage and took back the original 
one—prior to this, and subsequently to his original mortgage 
he had executed another mortgage, under which foreclosure was 
effected and an action in ejectment was instituted on the grounds 
of the second mortgage, in the cancel me nt of the original one 
constituting a prior lien upon the estate, and obtained a decree. 
In special appeal, stress was laid upon the fact that the second 
mortgage had been created in violation of the original one and 
was ipso facto void. Held, that as per precedent, p. 305, 1848, 
ObliOychoron Sikdar, a mortgagor may transfer his proprietary 
right subject to existing liens—but on the facts disclosed, the 
second mortgage was not a new mortgage, but merely a substi¬ 
tuted continuation of the original one, entitled to priority. 3rd 
December, 1850, Roy Kishore Singh, appellant. 


* Hedttjn, toI. iii. p. 103. Elberling. 
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The sheriff of Calcutta in possession, in execution, sold to a 
third party. Held, that the purchaser’s title, was good as against 
another party, claiming in execution under a prior inofussil 
decree, but who had not issued attachment, until after the 
sheriff’s seizure. 10th December, 1849, Prosonath Rae, appel¬ 
lant. 

A sister-in-law, brought an action against the widow of a 
deceased brother, claiming to inherit, to the extent of half of 
the late brother’s property. Held, that as the widow was seized 
in dower, her right was preferential to a claim founded on in¬ 
heritance. February 19th, 1820, Sahib Jan, apellant. 

The plaintiffs, claiming title under a foreclosure decree, against 
the mortgagor, which he had obtained in the Supreme Court, 
brought an action in ejectment against the purchasers, of the 
rights and interests of the mortgagor, which sale having taken 
place, prior to the foreclosure decree and upwards of twelve years 
prior to the suit in ejectment, held that the plaintiffs’ action was 
barred by adverse possession, creating limitations. 15th Feb¬ 
ruary, 1853, Davycoomar Bhar, appellant. 

In a family where •promogeniture is the rule, in an action 
instituted to set aside the elder brother’s claim, on the grounds 
of illegitimacy, held that nothing short of the most conclusive 
proof would suffice, and the claim of the younger son was reject¬ 
ed. 8th February, 1853, Mokund Deb, appellant. 

Two parties, who had entered distinct suits against the same 
defendant, applied to attach certain sale proceeds in the hands 
of the Collector, and both parties were directed to prove inten¬ 
tion to alienate which only one of them did. The party who 
omitted to do so, obtained his decree on 11th February, 1854, 
the other party obtained an attachment, on 27th April, 1851. 
Against 5,300 Its. and a decree followed, on the 5th August, 
1854. Held, in summary special appeal, that the party who 
omitted to take steps to prove intention ol alienation and who 
made no application till the 4th December, 1854, or nearly ten 
months after date of the decree and four months after the decree 
of the other party, who after steps regularly taken, had caused 
the attachment, was not entitled to share in the money attached. 
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The money too was only forthcoming in the collcctorate, in con¬ 
sequence of the timely attachment of the other party under due 
diligence. 17th November, 1S56, Chytonchorn, petitioner. 
Note .—Vigilantibus non dormientibus subserviunt jura. 

A question arose in administration to the assets of a certain 


estate, as to whether the simple contract creditors of the ances¬ 
tor, would have priority of satisfaction, over judgment-creditors 
of the heir. During the lifetime of the father, the lieir had 
contracted judgment debts, and subsequently to his death had 
contracted also other judgment debts. Held, that the heir only 
took a beneficial interest in the descended assets of the ancestor 
to the extent that the same were not required for the payment 
of the debts of the ancestor in due course of administration. 
Kenduly v. Jervis, 22 Beav. 1, Law Magazine for May 1857, 
p. 153. Of such a case we might say in the words of another 
maxim, id nostrum solum est, quod debitis deductis est nostrum— 
i. e. after discharge of outstanding liabilities, the residue only is 


our property. 

A contributory to the liabilities of a company in course of 
being wound up, was ascertained by the official assignee, to be the 


owner of shares standing in her name, in the books of another 


company, it was ordered that such shares should stand charged 
with the amount due from her in respect of a call made upon 
her as such contributory, but without prejudice to a claim ol lien 
upon such shares in respect of a debt claimed by the company 
in whose books the shares were standing, from the company in 
course of being wound up. Connelly In re, 25 L. J., Glume., 
649—V. C. S .—Dig est y Jurist . 

In administration of assets, question arose as to whether a 
party claiming under a voluntary promissory note, was entitled 
to payment, in priority over legatees. 

Held per Sir John Stuart, A . C. that he was so entitled, but 
not to the prejudice of volunteers. Ci In the case ot a bond, want 
of consideration is no objection at law, yet this Court, in an 
administration suit, treats a voluntary obligation, not according 
to its legal force as a specialty debt for valuable consideration, 
but as payable in priority to any legacy. If a voluntary obliga- 
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the nature of a debt, is treated as payable in preference 
to legatees, who are also merely volunteers, without anything of 
the nature of an obligation or debt binding the testator himself, 
the principle would seem to apply as much to a promissory note, 
by which the testator voluntarily bound himself, as to the volun¬ 
tary obligation by bond. The volunteer claiming under an 
instrument, by which the testator binds himself as a debtor, 
may reasonably be paid before the volunteer claiming merely by 
a testamentary gift. The state of the assets here will, according 
to the certificate, only make the creditor on the note payable in 
preference to legatees, and not in preference to any other credi¬ 
tor. Dawson v. Kenston, 3, S. M. and Giff, p. 186, Law 
Magazine foi May, pp. 155, 156. 

Of priority ly Dower .]—By the 3 & 4 Will. 4, c. 104, free¬ 
holds and copyholds of a deceased, are assets for the payment of 
his debts; and by the 3 & 4 Will. 4, c. 105, s. 5, all debts to 
which the lands of a deceased are subject, are " valid and effectual 
as against the right of his widow to dower :''—Held, neverthe¬ 
less, that the widow's right to dower or free bench, has still pri¬ 
ority over mere creditors of a deceased. Spyer v. Hyatt , 20 
Beav. G21: 1 Jur., N. S., 315.— Digest , Jurist . 

In 1843, a testator, by way of gift to his infant godson, the 
child of'a friend, gave to W. a promissory note for 100/., pay¬ 
able on demand, for the benefit of such godson when he should 
attain twenty-one. In 1849, the testator, on the demand of W., 
paid six years' interest upon the note, and the next day cancelled 
the note, and, by way of renewal, gave W. another note for the 
same amount, and in the same terms. After the testator's death 
his executors paid interest upon the note:—Held, in a suit for 
the administration of the testator's estate, that W.'s claim upon 
the note for the benefit of the infant was entitled to priority 
over the claims of legatees.— Digest , Jurist. 

The prior use of an invention which invalidates a patent is 
a use by persons in carrying on their trade, and without con¬ 
cealment. Action for the infringement of a patent for improve¬ 
ments in the manufacture of iron and steel by “ the use of 
carburet of manganese in any process whereby iron is converted 
into cast steel." Plea, denying the novelty of the invention. 
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It appeared from the evidence of witnesses for the defendant, 
that for eight or ten years before the grant of the patent, three 
firms had manufactured steel in the manner described in the 
patent, and had used and sold the steel so manufactured in the 
way of their trade, and without concealment. The judge direct¬ 
ed the jury, that if they believed the witnesses for the defendant, 
the patent was void :—Held, that there was no other question 
for the jury, and that there was such a public use of the inven¬ 
tion as invalidated the patent. Ilealh v. Smith , 3 El. & 131. 
250; IS Jur. 601; 23 L. J„ Q. B., 167.— Digest, Jurist. 

By Erie, J.—Quaere, whether a patent for improvements in a 
manufacture would be valid, if one person had previously per¬ 
fected the article and sold it to the public, though he kept the 
process secret ?— Id. 

Vendor conveyed without receiving his purchase-money; the 
receipt of it was endorsed on the deed, and title-deeds delivered 
to the purchaser. The purchaser then made a mortgage by 
deposit, and absconded:—Held, as between the vendor’s lien for 


his unpaid purchase-money aud the right of the mortgagee, that 
the possession of the title-deeds and the fact of the endorsement 
of the receipt on the deed gave the mortgagee the better equity. 
Iiirev. Rice, 2 Drew. 73; 23 L. J., Chanc., 2S9.— Digest, Jurist. 

Principles of the rule as to the effect of priority in point of 
time.— Id. 

Note .—Of priority by occupancy—occupancy is a vabd title 
under the law of nature, as in the instance, of unappropriated 
lands, desert islands, &c. cases little applicable to India in the 
sense of bona vacantia. Priority by title, i. e. where two or 
more titles of equal dignity are concurrent and conflicting, 
the elder title in point of time, will be preferrible. Generally the 
claim to rent by the landlord, and to revenue by Government 
have priority. Of remitter, the author of these notes is not 
aware that we have had any instances in this country. It 
applies to cases where the rightful owner, in point of original 
title, is in possession again under a defective title, when he 
ls lle ld to be remitted back to his original title—vide Broome’s 

Commentaries, p. 251. 
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Of assignees of equitable liens and interests—priority of date 
gives priority of claim. In mortgages, no instance has been 
found to show that the practice of tacking has had currency in 
our Courts. A third mortgagee, purchasing the rights of a first 
mortgagee, takes priority over a second mortgagee. This may 
be sustained by the doctrine of vigilantibus subserviunt jura, but 
there are other equitable considerations adverse to its extension 
to our Courts, as for instance, nemo debet locupletari ex alterius 
incommodo—and although this can only take place when the legal 
title has been annexed to the equitable, still it must ever be 
borne in mind that the second mortgagee advanced his money, 
T when there was only one charge upon it—that at the time of so 
doing, the mortgage debt, was limited to what probably the 
estate was only able to pay—and by any mere activity of a sub- 
sequent mortgagee with notice, that he should lose his equitable 
position in lien upon the assets, or that under any circumstances 
he should do so, seems too harsh and objectionable for introduc¬ 
tion into Courts of equity and good conscience. As a general 
rule, all equitable claims, whatever their nature, with the single 
exception of rent and revenue will take priority according to 
date. Of chattel interests, a sale without title or authority will 
not, except in the case of a sale in market overt, vest a title in 
the transferee. In execution, we have seen that priority, follows 
diligence in attachment of assets—so of conflicting processes, 
from different Courts—of patents,—at the present time we can 
have no instances of copy right, tio case having been before our 
Courts. Vide the article, qui prior est, in Broome’s Maxims, pp. 
260'to 273. 

In administration of assets, equity enforces all antecedent 
liens, claims, and charges in rem y according to their priority, whe¬ 
ther those charges are of a legal or an equitable nature, and 
whether the assets are legal or equitable. Story 553 p. With 
this exception equitable assets are distributed pari passu, amongst 
all the legatees or distributees, and if deficient, all the creditors 
must abate in proportion. The same with legatees without 
specific priority. Story 554 to 557, &8 P. 3U, Smith’s Manual 
Equity Juris p. 21G, art. administration. 
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The doctrine of tacking is founded on the application of 
equitable maxims, that he who seeks equity shall do equity to 
the person from whom he requires it, and that where equities 
are equal, the law shall prevail. It is equitable that the credi¬ 
tor shall not be deprived of his pledge, without payment of all 
sums of money due to him from the debtor, which form a gene¬ 
ral or specific lien upon the land, and therefore if the mortgagee 
advance other sums of money to the mortgagor, expressly by 
way of further charge (forming a specific lien, or on judgment 
or statute forming a general lien) neither the mortgagor nor 
generally speaking any one claiming under him shall be allowed to 
redeem, without a settlement of the full amount. Chitty, p. 533. 

As to how far a bona fide debt, may be tacked to Cl mortgage, 
as between mortgagee and mortgagor, the former cannot insist 
on tacking a bond debt, but the heir and beneficial devisee must 
redeem both,—but if the devise be for the payment of debts 
generally, the mortgagee must as to his bond debt, come in 
rateably with other creditors.— Id. 

It the mortgage be of a chattel real, and the mortgagor die 
indebted to the mortgagee by simple contract, and his executor 
bring in his bill to redeem, he must pay both debts. The bond 
creditor cannot tack against the assignee of the heir, or of the 
beneficial devisee or of the executor.— Id. 

An assignee from the mortgagor can of course redeem with- 
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out payment of the bond debt, on the principle, that be who 
seeks equity shall do equity, and that equity will not deprive a 
creditor of the advantage of the legal estate, if obtained with¬ 
out fraud, it has been held, that if one estate has been mortgag¬ 
ed for the payment of a debt, and another estate between the 
same parties is mortgaged for the payment of another debt, and 
the title to one estate proves defective, the mortgagor or his 
assigns, shall not redeem, without payment of both.— Id. p. 534. 

The" annexed judgment shows that where two charges are 
equally good, the first in time takes priority. 

Sir J. Romilly, M. R.—I am of opinion that Messrs. Balt 
fail in displacing the priority of Miss Willes’s charge. The 
question of priority stands thus :—Pritna facie, the first advance 
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is entitled to priority, and the subsequent incumbrancer must 
bear the burthen of proof, if he seeks to displace it. I do not 
understand the Yicc-Cliancellor to say, in the ease of like v. 
Rice, (2 Drew. 73), that priority of time is not to be regarded 
except in a case of perfect indifference in other respects. The 
argument for Messrs. Bult was, that the deeds delivered to Miss 
Willes shewed no title in the mortgagor, and that the circum¬ 
stances were such as to postpone her security. With respect to 
the first branch of the argument, I adhere to my judgment in 
Jones v. Williams , (ante, p. 10G6), that a deposit of deeds which 
do not relate to the property over which the charge is claimed 
does not create any equitable mortgage over it. If a deposit of 
the deeds <!>f Blackaere is made with an assurance that they 
relate to Whiteacre, that will not create a charge on Whiteacre 
as against a third party, with whom the deeds of Whiteacre may 
be deposited, although the depositor himself may be compelled 
to make good his representations. That was the principle upon 
which I decided Jones v. Williams , but it does not apply to this 
case. With respect to the second branch of the argument, the 
case stands thus:—A series of deeds was given, down to andinclud- 
ing the deed of the 22nd December, 1826, all relating to this 
particular property; but the deed which conveyed it to Roberts 
was omitted. In my opinion, a good equitable mortgage was 
created against Roberts. After this, Roberts deposited the re¬ 
maining deeds with Messrs. Bult, thus also creating a good 
equitable mortgage as between Messrs. Bult and Roberts. Both 
charges being good, the first in time must have priority, unless 
there are some circumstances requiring it to be postponed. This 
is the doctrine laid down in Rice v. Rice. It is impossible to 
hold that every equitable mortgage is bad; unless the deeds depo¬ 
sited shew a good title in the depositor. If it appears that the 
deeds are taken bona fide, as being the title deeds of the proper¬ 
ty to be charged, and if they do relate to that property, the 
transaction creates a good equitable mortgage; and if I held 
otherwise, the Court would have to determine in each case whe¬ 
ther a good marketable title was shewn—an inquiry which this 
Court cannot enter upon. I am of opinion, therefore, that the 
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iact that the deeds shewed no title in the depositor does not dis¬ 
entitle Miss Wires to her equitable mortgage. No fraud is 
alleged, nor is there any sufficient negligence, although the case 
must be treated in every respect the same as if Miss Willes had 
employed a solicitor. The only fact is, that she did not inquire 
lor the subsequent deeds. Neither did Messrs. Bult inquire for 
the other deeds. The deeds which were delivered to them recit¬ 
ed several prior deeds, which were not handed over; but they 
made no inquiry for them. Neither Messrs. Bult nor Miss 


Willes asked if they had got all the deeds relating to the pro¬ 
perty. There is, therefore, no ground for postponing Miss 
W illcs on account of negligence, and, being first in time, her 
charge must have priority.— Jurist, November 14 th } IS57. 

The case Jones v. Williams and Roberts v. Croft, are in point. 
These are taken from the Jurist, November 14th, 1857. 


ROLLS COURT. 

Jones v. Williams.— April % f lth and May 30 th y 1S57. 

Mortgagor and mortgagee — Priority—Deposit of title deeds — Mis- 
represent a lions — Notice . 

The title deeds of plot A were deposited with the plaintiffs 
as a security for advances. A parcel of deeds relating to plots 
B and C, which adjoined A, was afterwards deposited with the 
defendants, with the representation that they related to plots A, 
B and C. A legal mortgage was subsequently executed to the 
defendants, in which the general words were large enough to 
comprise the whole of the plots. The defendants paid off" a 
charge affecting plots A and B, and got in the legal estate :— 
Held, that the defendants could not be treated as purchasers of 
plot A without notice of the plaintiffs* incumbrances, so as to 
entitle them to priority over the plaintiffs. 

A person who advances money on the security of property, 
with notice that there are charges affecting it, cannot claim as 
purchaser without notice of those charges, because he believed 
that two charges of which he was cognisant, and which were 
sufficient to satisfy the words, were all the charges upon it. He 
is bound to inquire whether these are all the charges affecting 
the property. 
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That inquiries a purchaser is bound to make as to charges 
considered. 

A false answer, or a reasonable answer, given to an inquiry, 
may be sufficient to dispense with further inquiries; but a pur¬ 
chaser cannot excuse himself for not having made proper inquiries, 
on the ground that had he made them there would have been no 
satisfactory result. 

This suit was instituted by two gentlemen carrying on the 
business of bankers at Bilston, Staffordshire, claiming to be first 
incumbrancers on certain lands at Bradley, near Wednesbury, in 
the same county. The first two defendants were also mortga¬ 
gees of the same land, and the last two were the assignees of 
the mortgagors, who have become bankrupt. The question was 
one of priority of charge. The charge of the plaintiffs was prior 
in point of date, but the defendants alleged that they were, to 


the extent ol their mortgage, purchasers for value without notice 
of the prior incumbrance, that they had in them the legal estate, 
and that consequently they were entitled to hold in priority to 
the plaintiffs. 

What is title? It is thus defined in Cliitty, Chapter X. p. 
545. Title signifies the foundation of a right or claim. 

The first and lowest species is naked possession, or actual occu¬ 
pation without any apparent right or shadow or pretence of right. 
No one can dispossess such party, but on the establishment of 
a title or right superior to the title founded on a nuda possessio 
or bare occupancy, which title may be perfected by prescription. 

The next step, is the right to possession, which may be in one 
party, whilst the actual or manual possession or occupancy may 
be in another. This right to possession is apparent and actual. 
Thus a party in wrongful possession dies and leaves the property 
to his heir—the heir has the apparent right—whilst the actual 
right to possession continues in the lawful owner and his heirs. 
By laches in the actual rightee, the apparent right may become 
actual. Vide Chitty, p. 545. 

The next is the right to property, without the right to posses¬ 
sion or without possession. 


A complete title to lands, can only exist where the right of pos- 


MiN/sr^ 


81 




session and the right of property are united. This is sufficient 
to constitute an equitable title. To constitute a strictly legal 
title, actual possession in addition is necessary. Chitty, p. 546. 

In mortgages, the personal estate of the mortgagor is prima 
facie liable as a rule—where it has been held otherwise, such 
decisions are in exception to the rule. The rule, will not prevail, 
to the prejudice of special or pecuniary legatees, creditors or 
widows* paraphernalia, p. 536, Chitty. 

The estates liable for discharge of mortgage debts, are 1st, 
The general personal estate, if not especially exempted. 2ndly, 
Estates particularly devised for payment of debts. 3rd, Estates 
descended, whether purchased before Qr after the date of will. 
4th, Estates specially devised, charged with the‘payment of 
debts. 

Where the wife’s estate is mortgaged, a distinction is admitted. 
First, if the money be raised for the husband’s benefit, the wife or 
her heir will be a creditor in the place of her husband’s mortga¬ 
gee in preference to his legatees, but not in preference to his 
creditors. 

Secondly. Parol evidence is admissible in contradiction of 
the deed, to show for whose benefit the money was really raised. 

Thirdly. If, for the wife’s debts, dum sola, the wife’s estate 
will be liable, although a small portion may have been paid to 
the husband’s uses, Chitty, art mortgages, pp. 536, 537. 

Of tacking, as applicable to the rights of mesne or interme¬ 
diate incumbrancers, the doctrine is thus given in Fonblanque. 
Edition of the treatise on equity, p. 300. “ In equali jure melior 
est conditio possidentis, where equity is equal, the law shall pre¬ 
vail and he who hath only a title in equity shall not prevail 
against both law and equity, as if a purchaser, a mortgagee 
coming in upon a valuable consideration without notice, pur¬ 
chase a preceding incumbrance, he shall protect his estate against 
any person who hath a mortgage subsequent to the first and 
before the last mortgage, though he purchased the incumbrance, 
after lie had notice of the second mortgage, for lie has both 
Law and Equity, Chitty, p. 534. The right of priority may bo 
lost by fraud.” “ If a man by suppression of truth, which he 
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was bound to communicate, or by the wilful suggestion of a 
falsehood, be the cause of prejudice to another, who had a right to 
a full and correct representation of the fact.it is certainly agreeable 
to the dictates of a good conscience, that his claim should be 
postponed to that of the person whose confidence was induced 
by his representation.'”— Idem. 

The annexed remarks are taken from the Jurist, as to priority 
between a first mortgagee for future advances, and a second 
mortgagee with notice of the first—the case of Rolt v. Hopkins 
may be referred to as in point.— Jurist^ January 22nd, 1859. 

It has long been a moot point, when a mortgage is made to 
secure a specific sum and future advances , and a second mortgage, 
with notice of the first, and of which the first mort^asree has 
also notice, is made previous to any future advances, which shall 
have priority, the first mortgagee in respect of the further 
advances, or the second mortgagee in respect of his mortgage. 

In the old case of Gordon v. Graham (2 Eq. Ab. 598, pi. 16) 
this point was apparently determined in favour of the first 
mortgagee, in a suit by the second mortgagee to redeem; for 
Lord Cowper, C., said that the second mortgagee was not 
entitled to redeem the first mortgage without paying as well 
the money lent after, as that lent before the second mortgage 
was made, and he gave as a reason u that it was folly of the 
second mortgagee with notice to take such security.” But his 
Lordship apparently distrusted the soundness of the conclusion 
at which he had arrived; for the report goes on to state, that 
“ upon importunity of the counsel, it was ordered that the 
Master should report what money was lent by the first mort¬ 
gagee after he had notice of the second mortgage.” 

The decision, or supposed decision, of Lord Cowper in Gordon 
v. Graham has been questioned by text-writers; by Lord St. 
Leonards in Blunden v. Desart , (2 Dru. & W. 405) ; by Sir J. 
Itomilly, M. R., in the recent case of Shaw v. Neale (20 Beav. 
181); and by the House of Lords when the same case came 
before them on appeal, (see 6 II. L. C. 581), where, however, it 
was unnecessary to determine the question. 

In the case, however, of Holt v. Hopkinson (4 Jur. N. S., part 
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1, p. 919) the precise point arose, and was determined in favour 
of the second mortgagee. The material facts of that case are 
briefly as follows:—On the 26th January, 1855, the mortgagor 
executed a mortgage to the Commercial Bank to secure <r the 
sum or sums then due, and which should from time to time 
become due from him on the balance of their accouut, not 
exceeding at any one time the principal sum of 20,000/.” On 
the 12th February, in the same year, the mortgagor executed 
a similar mortgage to the plaintiff, the amount recoverable under 
which was limited by the stamp to 30,000/. The plaintiff had 
notice of the prior mortgage to the bank, and gave notice to the 
bank ot his mortgage. The bank subsequently made two further 
advances on their mortgage, one on the 23rd July for 8000/., 
the other on the 11th September for 7500/. It was held by 
the Lord Chancellor, affirming the decision of Sir J. llomilly, 
M. It., that the plaintiff’s mortgage was entitled to priority 
over the two further advances of 8000/. and 7500/. The Lord 
Chancellor, in giving judgment, said it was impossible to decide 
in favour of the subsequent mortgagee without distinctly dissent- 
ing from the opinion of Lord Cowper in Gordon v. Graham, 
if not expressly overruling iiis decision. His Lordship moreover 
said that he had been unable, by tracing the case to its final 
result in the registrar’s books, to arrive at any satisfactory 
conclusion respecting the mode in which Lord Cowper ultimately 
dealt with the advances made after notice of the subsequent 
mortgage. A\e may now, therefore consider the case of Gordon 
v. Graham to be distinctly overruled ; and we cannot but think 
that the case of Roll v. Hopkinson is well decided, and can be 
supported both upon principle and upon analogy to decisions of 
long-established authority. 

1 he sole reason adduced by Lord Cowper for giving priority 
to advances made by the first mortgagee after a second mortgage, 
viz. that it was the folly of the second mortgagee with notice 
to take such a security, was fairly met by the Lord Chancellor, 
who observed that it may as well be said to have been the folly 
ot the first mortgagee to hazard further advances after notice 
ot the subsequent incumbrance. Nor do we see how a first 
m 2 


’tgagee, making further advances under such circumstances, 
viz. with full notice of a second mortgage, can complain that in 
respect of such further advances he is postponed to the second 
mortgagee. Indeed, if we examine the somewhat analogous 
cases where a first mortgagee is allowed to tack a subsequent 
to a prior mortgage, it will be found that his right to do so 
depends entirely upon his having no notice of the intermediate 
incumbrance at the time of making the subsequent advance, this 
being, as observed in Brace v. The Duchess of Marlborough, his 
sole equity. (See 2 P. Wms. 495). If the case of Gordons. 
Graham had been considered good law, it would form an excep¬ 
tion to the rule as to notice in Brace v. The Duchess of Marlbo¬ 
rough, which it would be difficult to support upon any rational 
legal principles. 

There are other grounds upon which the case of Bolt v. 
JTojokinson can, we think, be fairly supported. As we have 
before observed, the result of the rule there laid down can be 
the occasion of no injustice to the first mortgagee. It will 
clearly be for the benefit of the mortgagor; for if the case of 
Gordon v. Graham were to be followed as an authority, “ then,” 
as observed by the Lord Chancellor, “ the moment a covering 
security (as it has been called) for future advances was made, 
it would preclude the possibility of the mortgagor being able to 
raise money from any other person, because the claim of a second 
mortgagee, under such circumstances, would be indefinitely 
postponed, according to the fluctuating nature of the balance 
under the prior mortgage.” 

This might in many cases be the cause of great hardship to the 
mortgagor, for the first mortgagee might, contrary to good faith, 
decline to make further advances, even where the security was 
ample; and yet the mortgagor might, at a time when he stood 
most in need of funds, be unable to raise any further sums by a 
second mortgage. The decision of Bolt v. llojikinson has settled a 
doubtful question in a manner which we think will meet with the 
approbation of the Profession, and, what is of still more im¬ 
portance, in a manner which will be for the convenience of the 
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The annexed remarks are taken from the Jurist, January 8th, 
1859, and may be usefully referred to in connexion with priority. 

There are several points relating to mortgages which, though 
they may not appear to those versed in the intricacies of real 
property law to be either strange, anomalous, or absurd, may and 
doubtless do, astonish those who are not. Take, for instance, the 
doctrine of what is termed cc tacking mortgages.” It was 
held in an old case (Marsh v. Lee , 2 Vent. 237) that a puisne 
mortgagee, who advanced his money without notice of a second 
mortgage, by taking a transfer from the first mortgagee, and 
theieby gaining the legal estate, might hold it as a security for 
his puisne mortgage, which thereupon became entitled to priority 
over the intermediate mortgage. By a fanciful simile, or rather 
a pitiful conceit, the estate of the first mortgagee was called a 
tabula in naufragio,” and the subsequent incumbrancers being 
likened to shipwrecked mariners, the conclusion naturally fol¬ 
lowed that he who was lucky enough to get hold of the plank 
was saved. Lord Hardwicke, in commenting upon the case of 
Marsh v. Lee } admits tc that it might be going a good way at 
fust, and that it could never have been so decided in any other 
country, because, where the peculiarity of a decision of the 
administration of justice by different Courts of law and equity does 
not exist, the rule “ Qui prior est tempore, potior est jure,” 
would apply to the mortgagees, and they would be paid according 
to the dates of their securities. In this country, however, as the 
jurisdiction of law and equity is administered in different courts, 
the rule has been adopted in courts of equity, that, “ where 
equities are equal, the law shall prevailand it was assumed, 
that, as all mortgagees advancing their money without notice 
had equal equities, any one of them getting the legal estate by 
obtaining a transfer of the first mortgage would thereby attain 
priority over all the others. The application, however, of the 
rule to this particular case seems to us to be at least doubtful, 
an d we cannot but think that the early decisions, which proceeded 
upon the principle that mortgagees advancing their money 
without notice have equal equities, were founded upon a fallacy, 
or rather a mere assumption. Let us test the rule by a plain 


. example. A nmn mortgages his estate to A., 13., C., and D. 
successively, A. getting the legal estate, and B., C., and D. each 
of them advancing his money without notice of any other 
incumbrance. If no further step were taken by any of the 
puisne mortgagees to get the legal estate from A., it is clear that 
they would be entitled to payment, not pro rata, as would be the 
case if their ecpiities were equal, but successively, according to 
their priorities in point of date. The rule, therefore, which 
allows any one of them getting in the first mortgage to gain 
priority for Ms puisne mortgage, upon the ground that all the 
incumbrancers have equal equities, assumes that to be the case 
which does not in reality exist. The rule, however, laid down 
in Marsh v. Lee, absurd though it may be, is good law. 

Another point on the law, of a character somewhat similar to 
that we have just noticed, has been discussed in the recent case 
of Vint v. Padgett, (4 Jur., N. S., part 1, p. 1122), the effect of 
which may be thus briefly stated :—A mortgagor, being seised in 
fee of two estates, mortgaged one of them to A. and the other to 
B. He then, by one deed, mortgaged the equity of redemption 
of loth estates to C. Afterwards A. and B. transferred their 
mortgages to D., who at the time of the transfer had notice of 
C’s mortgage. It was held by the Lords Justices, affirming 
the decision of Sir J. Stuart, V. C., (reported 4 Jur., N. S., 
part 1, p. 254), that C. could not redeem one of the mortgaged 
estates without redeeming both. Sir J. L. Knight Bruce, L. J., 
in giving judgment, said that a long-continued series of binding 
decisions precluded the possibility of there being more than one 
arguable question, viz. whether notice was material; and he was 
not aware of any authority for holding notice material. That 
the second mortgagee must be taken to have been possessed of a 
knowledge that the two mortgages were liable to coalesce, and 
of a knowledge also of the consequences of such a coalition. 

Although his Lordship, and also Sir G. J. Turner, L. J./con- 
sidered themselves bound by the authorities, they evidently 
thought there were “ ethical considerations” of much weight 
against the doctrine they laid down, and intimated that it was a 
fitting matter for the consideration of the Legislature. 
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We must confess that we have some doubts whether their 
Lordships were precluded by the authorities from deciding this 
ease in the manner which they evidently were inclined to do 
had they not considered themselves bound by them. 

The doctrine in question probably originated with the simple 
question, whether, when a mortgagor has mortgaged two estates 
to the same person to secure different sums, and one of the 
estates is insufficient in value to pay the sum secured upon it, 
the mortgagor could redeem the other estate ; and it was held 
that he must redeem both, by paying the sums secured on both. 
(See Pope v. Onslozv , 2 Vern. 285). This case, however, was 
doubted by Lord Hardwicke, C., in Ex parte King (1 Atk. 300), 
who said “ he was not satisfied that what was stated to have 
been decided there was the established rule of the Court, and 
that upon looking into the case he found it very imperfect;” 
and he even went so far as to declare that “ he would not have 
it cited for the future till it had been compared with the entry 
in the registrar’s office.” 

The cases also decide, that under similar circumstances the 
heir of the mortgagor can only redeem by paying off all the 
mortgages. (See Margrave v. Le Hooke, 2 Vern. 207, and 
Shuttleicorth v. Lay cock , 1 Vern. 245). 

The next case carries the doctrine a step further; we allude to 
Ex parte Carter , (Amb. 733). There the bankrupt had made 
two separate mortgages of two different estates to the same 


person, and afterwards sold the equity of redemption of one of 
the estates to another person. A commission having been 
taken out, the purchaser petitioned that he might redeem the 
mortgage upon the estate he had purchased. The petition was 
dismissed, without prejudice to the petitioner bringing a bill, 
l'he doctrine, however, laid down in this case has been followed 
by subsequent authorities. (See Cator v. Charlton , 2 Ves. jun. 
cited; Collet v. Munden lb.; Treson v. Lean, 2 Cox, 425 ; 
d If illie v. Lugg, 2 Eden, 78, 80). Erom these cases we may 
conehide, that whore a person mortgages two distinct estates to 
o same person, not only the mortgagor, or persons claiming 
ci him as volunteers, but also a purchaser of the equity 
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redemption of one of the estates without notice of the other 
mortgage, cannot redeem until payment of the money on both 
mortgages. 

o o 


These cases do not, however, appear to us to be authorities in 
favour of the dicision in Vint v. Padgett. 

The next case, which seems to have been much relied upon by 
the learned judges, is that of Bovey v. Skipwith, (1 Ch. Cas. 201). 
There it appears that a manor and a rectory were mortgaged 
by Drake to Beddingfield. Drake then mortgaged both the 
manor and rectory to Bovey, the plaintiff, and afterwards 
mortgaged the rectory only to the defendant Skip with, who, it 
is expressly stated, had no notice then of the plaintiff’s security. 
The defendant, afterwards hearing of the plaintiff’s security, 
took a transfer of that of Beddingfield. It was held, first, 
(apparently upon the authority of Marsh v. Lee), that the plain¬ 
tiff should not be admitted to redeem Beddingfield’s security 
without paying off what was due to Skipwith; and secondly, 
that the defendant should hold both the manor and rectory, 
against the plaintiff, till all due to him in both securities was 
paid. To this resolution the reporter has added “ Quaere tamen;” 
and it appears that both Wylde and Twisden, J.T., differing 
from the rest of the Court, thought, that after Skipwith had 
received what was due on Beddingfield’s security, he should 
receive no more profits of the manor, and that the plaintiff 
ouo'ht to be let in to receive them, and that the defendant should 
only make use of Beddingfield’s security as to the rectory to pro¬ 
tect his security as to the rectory. 

The next case to be noticed is that of Tilley v. Davies, (2 Y. 
& C. C. C. 390), the result of which is as follows:—One Jenyns, 
having by the same deed mortgaged three estates to Shepheard, 
afterwards mortgaged one of them to Tilley, and subsequently 
disposed of the two others severally, by way of mortgage and 
sale, to two other persons. It was held by Lord Ilardvf icke, 
that Titley redeeming Shepheard, must have the same rights as 
Shepheard would have had if Shepheard had bought Titley’s 
mortgage, and could not be redeemed otherwise than entirely. 

Now, both these last two cases differ, we think, very materially 
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from Vint v. Padgett, inasmuch as in both of them the different 
estates were all first mortgaged to the same person; and, more¬ 
over, in Bovcy v. Skip to i t k it is expressly stated that the puisne 
mortgagee, when he advanced his money, had no notice of the 
second mortgage, although doubtless he had notice of it when 
he took a transfer of the first. 

We think, therefore, that, independently of the question of 
notice, which their Lordships did not consider to he material, a 
very grave question arose for their consideration—whether, 
inasmuch as the first two mortgages of distinct estates were 
made to different persons, a third party, having notice of the 
second mortgage, could, by taking a transfer of the first two 
mortgages, consolidate them so as to prevent the second mort¬ 
gagee of the whole estate from doing what it is admitted he 
might have done before the transfer—redeem either of the estates 
separately. 

This question, both in the court below and in the Court of 
Appeal, appears to have been assumed to be clearly .in favour of 
the transferee; but no authority was cited, nor any reason given, 
for the conclusion at which they arrived. We did not, we°must 
confess, see any legal or equitable grounds for conferring upon 
the transferee a privilege not possessed by the two original 
mortgagors before the transfer, nor do we thiuk that “ ethical 
considerations” (if they are entitled to any weight in a court of 
justice) will in any way assist him. 

1 \ 


jure ptoxima non remote causa spectatur.-What is immediate, not what 
13 remote, must be considered, as the causa causans. 

Helms est petero fontes quam sectari rivulos.—Draw water from tho fountain- 
lead, rather than the river bed.—Anon. 

Note.~\n the English Courts, this first maxim has constant 
10 ei ' ence t0 manuo insurances, hut will nevertheless be found 
app icablc to cases common to our Indian Courts. In actions upon 
torts, remoteness may he successfully pleaded. 
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If things are to be traced up to their ultimate sources, 
remote though chief cause of the criminal’s appearance at the 
bar might be found in his parents, his education, the example 
of others, the law, or even the very judge by whom he is tried; 
still the tribunal cannot enter upon such matters, and can only 
look at the proximate cause, his own act. So the non-payment 
of a debt, has for the proximate cause the debtor’s neglect, but 
the ultimate cause may be the default of others whose duty, 
either legally or morally, was to have supplied him with money.” 
Best’s Principles, Law of Evidence, Section 38, p. 34. 

The same author, Section 90, p. 109, (with reference to the 
one general rule of evidence, that it shall be the best that the 
nature of the"case will admit, Sections 87, 88, 89) goes on thus, 

“ the remaining application of this great principle which we 
propose to notice at present, seems based on the maxim, in jure 
non remota causa sed proxima spectatur.” 

It may be stated thus, that as a condition precedent to the 
admissibility of evidence, either direct or circumstantial, the 
law requires an open and visible connection between the princi¬ 
pal and evidentiary facts, whether they be ultimate or sub-alter¬ 
nate. This does not mean a necessary connection, that would 
exclude all presumptive evidence; but such as is reasonable and 
not latent or conjectural. In this, our judicial evidence partakes 
of the essence of all sound Municipal Law and preserves the 
lives, liberties and properties of men, by placing an effectual 
rein on the imagination of those entrusted with the administra¬ 
tion of justice and preventing decision on remote inferences and 
fancied analogies. Vide also, Sections 91 and 92. The 
second maxim is in reference to a branch of the same ride, 
which exacts original and rejects derivative proof, viz. that no 
evidence shall be received, which shows on its lace that it only 
derives its force from some other which is withheld.—Idem, 
Section 89, vide also Phillip’s Law of Evidence, \ ol. I. Chapter 
ix. p 430. 

In an action in preemption, the question arose, as to whether 
the cause of action arose, upon the date of registering the bill of 
sale or upon the date of the claimant’s knowledge of the sale 
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liaving taken place. Held, that limitations would begin to run 
from the latter date only. 4th April, 1850, Griwur Narayon, 
appellant. 

iwo parties claimed in preemption, the one owned a house 
within the same enclosure with the house which was sold. The 
othci owned the house in the conterminous enclosure, a wall 
dividing the two enclosures. Held, that the former had the 
better title. Mahomed Ali, appellant, 26th December, 1850. 

The lower Court held that limitations would begin to count 
from the date of a miscellaneous order in 1836. The appellate 
Court held that the defendant’s purchase in 1833 was the regu¬ 
lating cause. In special appeal, held that the ruling of the 
lower appellate Court was correct, a miscellaneous order not 
being operative to control existing disabilities. 0th January, 
1S53, Slieo Sahuy, appellant. 

The plaintiff sued to recover on a teep or note-of-hand given 
hy the defendant in acknowledgment of a debt then outstanding 

the lower Court counting limitations from the date of the debt 
held that the action was barred by limitations. Held, in special 
appeal, that the teep was an acknowledgment of the debt, 
originating a fresh cause of action, and the action having been 
preferred within 12 years from the date of the note-of-hand, the 
orders of the lower Court were reversed. Bhudoo Eaoot, appel¬ 
lant, 22nd June, 1847. 

A decree upon a bond, was nonsuited in appeal, because the 
6°nd was executed in another Moonsiffy. Held, in appeal 
special, that the bond is merely an evidence of the debt—which 
»e plaintiff maintained was incurred in the jurisdiction of the 

ouei Court, upon which point case remanded. Sunker Mahter, 
24th June, 1847. . 

A ok. This maxim has had its true limits assigned in the 
case of Thompson c. Hopper, (3 Jurist, N. S. 3, Part I. p. 133.) 

, ,,, nUX ' ln J ul c 110,1 remota causa, sed proxima specta- 
q 1 ’ , had its trnc Umits assigned to it by the Court of 
at q Buk.1i in the recent case of Thompson v. Hopper, (3 Jur. 

it ’• P' ^' } >> > ■- 1 ’ l- 1 - J j Q- B., 18). Like other maxims, 

1 ( --- to be taken in a non-literal sense, for it is as neces- 
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in law as in logic (and in this respect they are identica 
to trace effects to their primary causes, however remote they 
may be. To rest on secondary causes merely is a fertile source 
of error, and in the administration of justice would be the means 
of doing serious wrong. The efficient cause, or the cause sine 
qua non, is the true cause, everything that follows from it being 
rather a series of effects than causes in themselves. The maxim 
in question has been thus paraphrased by Lord Bacon :—“ It 
were infinite for the law to consider the causes of causes, and 
their impulsions one of another; therefore it contenteth itself 
with the immediate cause, and judgeth of acts by that, without 
looking to any further degree.” Far more difficult and compli¬ 
cated questions, however, than the tracing of a sequence of 
events to the first cause are daily solved in our Courts of justice 
in a satisfactory manner. And indeed, in the application of 
this maxim, which is generally in cases of insurance, it will be 
found to be practically disregarded wherever it conflicts with 
the principles of insurance law, or the manifest intention of the 
parties. Thus, where a vessel laden with hides and tobacco had 
in the course of the voyage shipped large quantities of sea-water, 
and at the termination of the voyage it was discovered that the 
sea-water had rendered the hides putrid, and that the putrefac¬ 
tion of the hides had imparted an ill flavour to the tobacco, and 
had thereby injured it, it was held that the damage thus occa¬ 
sioned to the tobacco was a loss by perils of the sea. (Montoya 
v. The London Insurance Company, 6 Exch. 451). Here the Court 
ascended from the proximate cause, the putrefaction of the hides, 
to that which made them putrid, the shipping of sea-water. So 
where, upon an insurance against loss by fire, the loss resulted 
from fire occasioned by the barratrous act of the master and 
crew, it was held that the loss by fire so caused was not within 
the policy. (Waters v. The Louisville Insurance Company, H 
Peters’ ltcp., U. S., 219; Broom’s Maxims, 170). And where 
a neutral American ship was captured, and condemned in a 
French Court as prize, on the ground that she was not provided 
with the proper documents, it was held that the owners could 
not recover upon the insurance on the ship as for.a loss by cap- 
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turc, as their neglect was the efficient cause of the loss. {Bell 
v. Car stairs, 14 East, 374). And in Thompson v. Hopper the 
various links of the chain were traced with a careful hand, until 
at length the faulty one that really caused the disaster was 
fixed upon and condemned. The facts were these:—A ship, 
having been loaded in Sunderland Harbour, was sent out of 
the harbour, and across the bar, into an open roadstead, for 
the purpose of taking advantage of a spring tide. At this time 
her rigging was in some respects incomplete, and in consequence 
thereof she was obliged to be brought up in the roadstead, 
and riggers were sent out, who completed her rigging and 
equipment there. After the defects had been repaired, but 
before the ship had left the roadstead, a sudden storm came on, 
which caused her to drag her anchor, and being unable to slip 
the cable, she went on shore and was wrecked. An action was 
now brought on the policy of insurance which had been effected 
upon her, it being alleged by the insurer that the loss had been 


caused by the perils of the sea. It was proved at . the trial, in 
addition to the above-mentioned facts, that it was by the 
authority of the insurer that the ship was sent out of the harbour, 
and that he was aware of the state in which she was when she 
left. The learned judge who presided at the trial asked the 
jury to find whether any of these wrongful acts on the part of 
the insurer were the direct and proximate cause of the loss; but 
the full Court held that this was a misdirection, and that they 
should have been asked to find whether any of such acts were 
the efficient cause, without which the loss would not have hap- 
pened. Lord Campbell, C. J., in delivering the judgment of 
e ourt, said “ The maxim ‘ In jure non remota causa, sed 
proxima spectatur/ is qualified by another general maxim, 
us ciicuitu non purgatur f and ‘ dolus’ means any wrongful 
uct tending to the damage of another. This is well illustrated 
Jy the case of Davies v. Garhett, (G Bing. N. C. 717), which 

thT T aCtl ° n f ° r n0t Safely carr y in t? lime for the, plaintiff in 
alio . e ^ enc ^ au ^ s barge on a certain voyage, the declaration 
o 11 o that the barge deviated from the usual and proper 
use o( the voyage, and by means thereof was assailed by a 
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and wrecked, whereby the lime was lost. In fact, 
master of the barge did unnecessarily and wrongfully deviate 
from the usual and proper course of the voyage. During the de¬ 
viation a tempest wetted the lime, and, the barge taking fire, 
the whole was lost. The defence was, that the loss did not arise 
directly and proximately from the deviation. ' But/ said Tindal, 
C. J., ' it is obvious that the legal consequences must be the 
same whether the loss was immediately by the sinking of the barge 
at once by a heavy sea when she was out of her direct and usual 
course, or whether it happened at the same place, not in conse¬ 
quence of an immediate death-wound, but by a connected chain 
of causes producing the same ultimate event. We think that 
no wrongdoer can be allowed to apportion or qualify his own 
wrong, and that as a loss has actually happened while his wrongful 
act was in operation and force, and which is attributable to his 
wrongful act, he cannot set up as an answer to the action the 
bare possibility of a loss if his wrongful act had never been 
done/ . . . We are of opinion that the maxim relied upon can 
never be applied where it contravenes the fundamental rule of 
insurance law, that the insurers are not liable for a-loss occasioned 
by the wrongful act of the insured.” And Lord Campbell 
delivered it as the opinion of the Court, that the question in 
such cases was not whether the “ wrongful act or neglect of the 
insured was the proximate cause or causa causans of the loss, 
but whether it was a cause without which the loss would not 
have happened.” This decision, it will be seen, affirms that the 
Courts will look beyond the proximate to the remote cause ; at 
all events, in two cases—first, where a contrary course would con¬ 
travene the principles of insurance law, e. g.‘ where the loss has 
been occasioned by the wrongful act or neglect of the insurer, in 
which case he ought not to be indemnified ; and, secondly, where 
it would contravene the manifest intention of the parties. 

The judgment in Tfiompwn v. Hopper may also be usefully 
applied to the doctrine of remoteness of damage; and we cannot 
help thinking that it will tend to place it upon a more satisfactory 
footing than it has hitherto occupied. In those instances in 
which it clearly appears that the defendant’s wrongful act was 


MiNtsr^ 


95 




the efficient cause of the damage, what difference does it make 
in the legal any more than in the logical result, that sucli 
damage was not proximate, hut removed from the wrongful act 
by several intermediate effects ? The question is one, no doubt, 
of considerable difficulty, but it may be well, in reference to it, 
to bear in mind the language of Tindal, C. J .— c< No wrongdoer 
can be allowed to apportion or qualify his own wrong.”— Jurist, 
March Uth, 1857. 

Thomson and others v. Hopper.— Nov . 26, 1856. 

Policy of insurance — Loss—Wrongful act of insured—Efficient 
cause—Direction to jury. 

Declaration upon a policy of insurance, alleging a loss by the 
perils of the sea. Plea, that plaintiffs knowingly, wilfully, 
wrongfully, and improperly sent the ship to sea in an unsea¬ 


worthy state, and wrongfully and improperly caused and permit¬ 
ted her to be and remain on the high seas, near to the sea-shore, 
for a great length of time, in the state and condition aforesaid, 
during which time the ship, by reason of the .premises, was 
wrecked and lost. At the trial it appeared that on the 22nd 
November, the ship, having been loaded, was by authority of 
plaintiffs, towed out of Sunderland Harbour at five p. m., and 
over the bar, for the purpose of taking advantage of a spring 
tide. Some of her shrouds, which had been cast off for the 
purpose of loading her, were not replaced, and her rigging was 
incomplete. In consequence, plaintiff, who was on board, order¬ 
ed her to be brought up in the open roadstead, and lumpers were 
sent out to complete her equipment. After her equipment was 
omplcttd, but before she had left the roadstead, a sudden storm 
came on, and owing to a defect ip the chain the cable broke, and 
1G ^ 011 shore and was lost :—Held that the insurers being 

not liable for a loss occasioned by the wrongful act or default of 
tie insiued, if the misconduct was the efficient cause, without 
winch the loss would not have happened, the question for the 
J U1 3 was, not only whether the loss was attributable to all or 
ail 3 ot the alleged causes of unsoaworthiuess, but whether it 
was occasioned by any wrongful act or default of plaintiffs alleged 
in the plea. 


9G 

», .I^ord Camvbejx, C. J., now delivered the judgment of 
Court.—This was an action on a policy of insurance on the ship 
Mary Graham, from the 21st October, 1854, to the 1st March, 
1855. The declaration alleged a loss by perils of the sea. 

The first plea alleged that at the time of the insurance the 
ship was lying in the port of Sunderland, bound for Constanti¬ 
nople ; that she was loaded with a cargo of coals to be carried in 
that voyage; that the plaintiffs, after she was so loaded, sent her 
out to sea in an unseaworthy state; and that while she was on 
the high seas in an unseaworthy state she was wholly lost. A 
second plea added that the plaintiffs so sent her to sea in an 
unseaworthy state “ knowingly, wilfully, wrongfully, and impro¬ 
perly.” By p majority of the Court these two pleas were held 
to be bad, on the ground that, there being no implied warranty 
of seaworthiness in a time policy, this policy had attached not¬ 
withstanding the alleged unseaworthiness, and that the pleas 
did not in any way impute the loss to the unseaworthiness, or to 
the alleged improper conduct of the insured. 

But there was a third plea, which further alleged, “ that the 
plaintiffs wrongfully and improperly caused and permitted 
the ship to be and remain on the high seas, near to the sea¬ 
shore, for a great length of time, in the state and condition 
aforesaid, during which time the said ship, by reason of the 
premises, became and was wrecked and wholly lost.” The third 
plea the Court unanimously held to be sufficient. The plaintiffs 
having traversed it, as well as demurred to it, the issue was tried, 
before my Brother Bramwell, at the last assizes for the county 
of Durham, when the verdict was found for the plaintiffs. A 
rule, however, was granted to shew cause why there should not 
be a new trial for misdirection, “ in this, that the learned judge 
called the attention of the jury to each particular cause of unsea¬ 
worthiness, and directed them to find whether the loss was attri¬ 
butable to all or any of •such causes, but did not leave it to thf: in¬ 
to find whether or not the movirg cause of the loss was the send- 
ino 1 of the ship to sea in an unseaworthy state which render¬ 
ed it necessary to detain the ship on a dangerous position for a 
considerable time.” 
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I’ll is appears to be substantially a correct statement of the 
learned judge’s direction, and the question whether this direction 
was defective and exceptionable, depends entirely upon the 
construction to be put upon the concluding allegation in the 
third plea. If this means only that the loss was caused directly 
and proximately by the unseaworthiness of the ship, the ques¬ 
tions left to the jury embrace all that was material for their 
consideration, and the findings of the jury (which are sufficiently 
supported by the evidence) entitle the plaintiffs to retain their 
verdict. According to the report of the learned judge, “the 
jury in effect found that the vessel was lost, owing to the drag¬ 
ging of the cable, and the inability to cut or slip it, which 
inability was accidental, and arising at the moment, and was not 


caused directly or indirectly by any unseaworthiness.” The 
words “or indirectly” here introduced merely intimate the 
opinion of the jury that the proximate cause of the loss was not 


in any degree the whole or any part of the unseaworthiness, 
which they did find to exist. Whether the loss was caused 
remotely or indirectly by the unseaworthiness of the ship, or by 
the improper conduct of the insured, was never submitted to the 

jury- 

In holding, upon the demurrer, that the third plea was a good 
bar to the action, we did not proceed on the narrow ground that 
the unseaworthiness was the direct and proximate cause of the 
loss. We considered that the plea was framed upon the principle 
that a man shall not be allowed to avail himself of his own 
wrong. The plea charges wrongful acts on the part of the 
insured, of which they were personally guilty, and avers that 
ie oss was occasioned by these wrongful acts. The whole plea 
Jeing traversed, the jury were to consider whether the wrongful 
ac s charged were proved, and whether they occasioned the loss. 

ie jury have found the allegations to be true, that “the plain- 
1 . know “gly. wilfully, wrongfully, and improperly sent the 
'^up, when loaded, out to sea in an unseaworthy state, and when 

and " aS n °^ ^ tte ^ ^ 01 vo y a S e > au d when she was not in a fit 
was d ^ )U coni ^'f* OI i safely to go to sea, and at a time when it 
an geious for the ship to go to sea in the state and condition 
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hich she then was, and wrongfully and improperly caused 


and permitted the ship to be and remain on the high seas, near 
to the sea-shore, in the state and condition aforesaid.” By the 
authority of the plaintiffs, (one of them being on board), the 
ship was sent from the dock and the harbour of Sunderland into an 
open roadstead, when from the state of the shrouds and other 
deficiencies she was unfit to carry sail or to proceed on the 
voyage to Constantinople: she was in consequence brought up in 
the open roadstead that her equipment might be completed. This 
was contrary to the usual course of navigation, and exposed the 
ship to extraordinary peril. An impending storm overtook her 
while in the roadstead, and by an accident unconnected with the , 
unseaworthings she-was wrecked; but if she had been seaworthy 
when she left the harbour, and had prosecuted her voyage with¬ 
out being brought up and remaining in the roadstead, there is 
strong reason for believing that she would have weathered the 
storm, and reached her port of destination in safety. 

The question which we have to determine i/, whether the 
judge was right in supposing the concluding allegation of the 
plea to be, that the loss arose directly and proximately from the 
unseaworthiness. We shall best discover what is the proper 
construction of the plea by considering what is the general law 
upon this subject as between insurer! and insured. 

The plaintiff’s counsel rely upon the maxim, “ In jure non 
remota causa sed proxima spectatur”— thus paraphrased by Lord 
Bacon, (Bac. Law Tracts, 35, ed. 1737) “ It were infinite for the 
law to judge the causes of causes, and their impulsions one of 
another; therefore it contenteth itself with the immediate cause, 
and judgeth of acts by that, without looking to any farther 
degree.” They argue that the right construction was put upon 
the language of the plea by the learned judge ; because, unless 
the unseaworthiness was the proximate cause of the loss, it can 
afford no defence to the underwriters. The legal maxim relied 
upon is very much to be respected, and it has been very properly 
applied to various points of insurance law, where consideration is 
had of particular perils for which insurers undertake to be liable, 
and particular perils from which they are exempted, and where 
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questions have arisen whether the loss is proved to have 
occurred in the manner alleged in the declaration, as in the 
cases of Livie v. Janson, (12 East, 648); Busk v. The Royal 
Exchange Assurance Company, (2 B. & Al. 73); Walker v. 
Maitland, (5 B. & Al. 171); Bishop v. Pentland, (7 B. &Cr. 
"19); Dixon v. Sadler, (5 M. &W. 405); Redman v. Wilson, (14 
M. & W. 476); and Reyman v. Parish (2 Camp. 149). But 
even here the maxim is not to be applied if it would contravene 
the principles of insurance law and the manifest intention of the 
parties. Thus, where a vessel laden with hides and tobacco had, 
in the course of the voyage, shipped large quantities of seawater, 
and at the termination of the voyage it was discovered that the 
sea water had rendered the hides putrid, and that- the putrefac¬ 
tion of the hides had imparted an ill-flavour to the tobacco, and 
had thereby injured it, it was held that the damage thus occa¬ 
sioned to the tobacco was a loss by perils of the sea (Montoya v., 
The London Insurance Company, 6 Exch. 451). There the cause 
of the direct cause of the damage was regarded. So where, 


upon an insurance against loss hy fire, the loss resulted from fire 
occasioned by the barratrous act of the master and crew, it was 
held that the loss by fire so caused was not within the policy. 
(Waters v. The Merchants' Louisville Insurance Company, 11 
Peters’ Rep., U. S., 213,219; Broom’s Maxims, 2nd ed., 168). 

The maxim “In jute non remota causa sed proxima spectatur” 
is qualified by another legal maxim, “ Bolus circuitu non purga. 
tlu ’ an d “ dolus” means any wrongful act tending to the 
damage of another. This is well illustrated by the case of Davis 
v. Garrett, (6 Bing. 1 16). Action for not safely carrying lime 
oi tic plaintiff in the defendant’s barge on a certain voyage, 
ie declaration alleging that the barge deviated from the usual 
proper course of the voyage, aud by means thereof was 
assai ed by a storm, and wrecked, whereby the lime was lost, 
tie act, the master ot the barge did unnecessarily and wrongfully 
teviate fiom the usual and proper course of the voyage; during 
Ration a tempest wetted the lime, and the barge taking fire, 
dir ,'V W '° was The defence was, that the loss did not arise 

' auc ^ proximately from the deviations. But Tindal, C. )■, 


o 2 


MiN/sr^ 


100 



<8L 


\g-,- :«§$x'd } (pp. 723 724), “It is obvious that the legal consequences 
must be the same whether the loss was immediately by the 
sinking of the barge at once by a heavy sea when she was out 
of her direct and usual course, or whether it happened at the 
same place, not in consequence of an immediate death’s wound, 
but by a connected chain of causes producing the same ultimate 

event.We think that no wrongdoer can be allowed to apor- 

tion or qualify his own wrong, and that as a loss has actually 
happened whilst his wi’ongful act was in operation and force, 
T and which is attributable to his wrongful act, he cannot set up 
as an answer to the action the bare possibility of a loss, if his 
wrongful act had never been done.” So there was judgment for 
the plaintiff. ‘ 

We are of opinion that the maxim relied upon can never be 
applied where it contravenes the fundamental rule of insurance 
law, that the insurers are not liable for a loss occasioned by the 
wrongful act of the insured. This rule is laid down in every 
' case and treatise upon the subject. Of these we were very 
copiously reminded during the argument, and they need not 
now be more particularly referred to. Is it to be said, then, that 
to exempt, the insurers from liability, the misconduct of the 
insured must be the direct and proximate cause of the loss P 
We think that for this purpose the misconduct need not be the 
causa causans, but that the insured cannot recover if their mis¬ 
conduct was causa sine qua non. In that case they have brought 
the misfortune upon themselves by their own misconduct, and 
they ought not to be indemnified. The very object of insurance 
is to indemnify against fortuitous losses, which may occur to men 
who conduct themselves with honesty and with ordinary pru¬ 
dence. If the misconduct is the efficient cause of the loss, the 
insurers are not liable. 

For this doctrine it will be enough to cite the leading case of 
Bell v. Cur stairs, (14. East, 374). There the declaration on a 
policy of insurance‘on an American ship alleged a loss by capture, 
and it was proved that during the voyage insured the ship was 
captured by a French privateer, carried into a French port, and 
condemned as prize. But it further appeared that she had not 
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been properly documented according to existing treaties between 
the United States of America and France, and this was stated in 
the sentence of the French Court of Admiralty to be the ground 
of the condemnation. The Court there adopted the argument 
of the counsel for the defendant, that it is the duty of the insured 
to do all that lies on him to secure the thing insured ; that the 
underwriter only insures against fortuitous losses, against which 
the insured cannot provide j and that although capture was the 
proximate cause of the loss, it had been occasioned by the default 
of the insured in not providing the ship with proper documents 
required by treaties between the state to which she belonged and 
other countries. Lord Ellenborough says, (p. 392), “ This is un¬ 
questionably such an adjudication of the capture of the property 
insured as prize as prima facie entitles the plaintiff to recover as 
ior a loss by a capture within the terms of his policy. But as the 
sentence is, in our opinion, equally to be regarded as evidence of 
the facts inducing the condemnation, and upon which the condem¬ 
nation proceeds, as of the judicial act of condemnation itself, it 
s mateiial to look at the alleged ground of condemnation in 
nrder to see whether it has been occasioned by any act or 
neglect on the part of the insured; for if it has been so occasioned, 
it would not be loss against which the insurer would, upon any 
principle of reason or justice, as applied to this species of contract, 
be required to indemnify, the indemnity stipulated on his part 
being only against the perils described in the policy, as far as 
they operate upon the property insured adversely, and not 
through the medium of any act or neglect on the part of the 
insuied himself producing the loss of the property insured ” He 
concludes by saying, (p. 393), “We are of opinion that the 

f 7 ttS> the lnsured > cannot claim from the underwriter an 
ni emmty for a loss thus occasioned by themselves.” 

, lle question, therefore, seems to be, not whether the wrongful 
c ° ° r neglect of the insured was the proximate cause or causa 

loTly 18 n the l0SSj but whethei ' {t was a cause without which the 
whether ^ ^ iave happened—whether the loss was fortuitous, or 
P , Was ln tluced, or occasioned by, or proceeded from the 
" long ul act or neglect of the insured. This will not lead to the 
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consideration of an indefinite' series of causes supposed to act upon 
each other. Unless the proximate cause of the loss is put in 
motion by the wrongful act or neglect of the insured, so that the 
jury can clearly see that without this* act or neglect the loss 
would not have happened, they cannot say the insured induced 
or occasioned the loss, and the underwriter would be held liable, 
the proximate cause being a peril for which, by the policy, he is 
liable* 


At what conclusion the jury may arrive in this case it is not 
for us to say; but there surely is evidence from which, if the 
question had been left to them, they might have concluded that 
the wrongful act and neglect of the insured led to the loss, although 
not the proximate cause of it. The fact is admitted, that the 
ship was unseaworthy when she sailed, and there were witnesses 
who swore that it was very dangerous to send her into the open 
roadstead in that condition; that when brought up she was 
exposed to a peril which she would have escaped had she been 
able to carry sail and to pursue her voyage; and that if she had 
done so, the accident from the dragging of the cable never would 
have occurred. 

We are therefore of opinion that the direction of the learned 
j'udge was defective, that the rule for a new trial should be made 
absolute, and that it should be put to the jury, not only whether 
the loss was attributable to all or any of the alleged causes of 
unseaworthiness, but whether the loss was, in their opinion, 
occasioned by any wrongful act or default alleged in the plea of 
which they shall believe upon the evidence that the insured were 
guilty. 

I may add, that although no point was reserved at the trial in 
this case, and although the Court is not divided, we will most 
willingly give leave to appeal, if the plaintiffs would wish to 
take the opinion of a Court of error upon the question before 
going down to a new trial .—Rule absolute for new tried . 

A farmer held a lease from Government dated 1837, and 
having been dispossessed of a portion of the lands, the collector 
in 181*5, marked off the boundaries, within which these lands 
>yere situated. In an action brought by the farmer to recover 


NIIN/Sr^ 


103 




mesne profits from 1245 F. S. to 1249 F. S. the question of limita¬ 
tion arose. The lower Court held that they would begin to 
run from the date of the demarcation of the boundaries and 
decieed for the plaintiff. Held on appeal, that the causa eausans, 
was the original dispossession of the plaintiff, and the decree of 
the lower Court was set aside, the plaintiff’s action being barred 
by limitations. 26th June, 1854, Maharajah Mohesur Bucksh, 
appellant. 

In an action to annul a possessory award under Act IV. 1840, 
held that limitations began to run from the date of disposses¬ 
sion, not from the date of the Magistrate’s Roobacary, 25th 
August, 1853, Adjhodya Pershad,' appellant, 12th February, 
1852, Baboo Gooroodas, appellant, p. 427, S. D. 1§47, Byrob- 
clmnder Chowdry, appellant, 13th January, 1850, Pittumber 
Hoy, appellant. The same as to Act XV. 1824, 12th August, 
1847, Byrobchunder Chowdry. 

A butwarra is to be considered to have legally commenced from 
the date on which it is ordered to be made by the collector. 23rd 
June, 185o, Rajah Radanarayon, appellant. 

Ihe plaintiff sued to recover possession of certain lands, on 
the 8th of August, 1848, in reversal of a possessory award under 
Act XV. 1824, dated February 5th, 1S25, to which limitations 
was pleaded—to objection it was replied that the dispute remain¬ 
ed unsettled in the Survey department until 1847. That a suit 
had been instituted in 1836, which was remanded and struck 
off for default in 1845. That on the 30th March, 1847, the 
Deputy Collector, declared the land, to belong to appellant’s 
village, but that order being reversed, the lands were finally at¬ 
tached to the defendant’s estate on the 15th of May, 1848, and 
the suit instituted on the 8 th of August. Held that limitations 
began to run from the decision in February 1825, and his laches 
was over twenty years at the date of instituting his action, ac¬ 
cordingly lus appeal was dismissed. May 15th, 1855, Mohunt 
Kumolperkasli Doss, appellant. 

A ship, being insured under a time policy, was during 
ie time captured by pirates. She was afterwards recaptured 
J an n »lkh• ship of war, but kept by them as a prize; 
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The ship 

was afterwards sent to England under the care of a prize- 
master, with orders to obtain an adjudication in the Court of 
Admiralty, but meeting with bad weather, put into F., and was 
sold by the prize-master. Afterwards the owners brought an 
action against the underwriters as for a total loss:—Held, that 
they were entitled to recover as for a total loss, for capture by 
pirates was a total loss in the first instance, and such total 
loss could not be reduced to a partial loss unless either the ship 
was restored to the possession of the owners before action brought, 
or they had the power of resuming possession of her before action 
brought: it being immaterial whether they had the right to im¬ 
mediate possession, and whether the recaptors had any right to 
detain. Dean v. Hornby, 3 El. & Bl. 180 ; 18 Jur. 623; 23 L. 

J., Q. B. 129.— Digest , Jurist . 

The defendants, common carriers by water, were conveying 
the plaintiffs goods for hire in a boat towed by one ol their 
steam-packets. As the steam-packet approached a pier to take 
in passengers, the captain of the packet stopped its course, in 
order to allow another vessel to clear away from the pier. This 
was a proper course on the part of the captain, but the day 
being boisterous and the tide running strong, with a good deal 
of sea, though there was nothing uuusual in the weather, the 
effect of the stoppage was that the tow-boat was driven by the 
wind and tide against the rudder of the steam-packet, so that it 
was injured and the plaintiff’s goods damaged. There was no 
negligence on the part of any one :—Held, that, though there 
was no negligence, the defendants, as common carriers, were 
liable to indemnify the plaintiff for the damage caused by the 
accident, since it could not be said to‘ be imputable immediately 
to the act of God, for the proximate cause of the injury was the 
stoppage of the steam-packet. Oakley v, Port of Portsmouth 
and Ryde United Steam-packet Company , 11 Exch. 618; 2c L. J., 
Exch., 99—C. C. A.— Digest , Jurist . 

In an action to set aside a settlement, limitations will begin 
to run from date of settlement, and not from the date of the 
preliminary measurement, 3rd of May, 1852, Syud Usmutollah, 
appellant. 
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Held, that in an action to recover mesne profits the period 
spent in litigating (lie substantive right should be deducted 
in limitations and that they would begin to run from the 
date of the final decree in the original cause. 8th Septem¬ 
ber, 1853, Asrawul Singh, appellant, 23rd September, 1853, 
Mahomed Hosein, appellant. 

Hie year of grace for redemption of a mortgage, runs from 
the date of the notice issued, and not the date of the service of 
the notice. Ruttonmoiiee, appellant, 19th June, 1847, Kunhya 
Lall Takoor, 15th June, 1846. 

In preemption, the plaintiff being a sharer in the thing sold, 
which was an interest in an estate, of which the plaintiff was a 
joint proprietor, held to have a preferential claim to that of the 
defendant who was a sharer of another village. Jugdeonaravon, 
appellant, 24th February, 1853. 

A suit for money, advanced upon the security of a landed 
tenure, must not be brought with reference to the locality of the 
lands, but with reference to the locale, in which the cause of 
action originally arose and in which the parties are resident. 
7th February, 1S53, Mozim Ali, appellant. 

A widow having admitted the succession of her adopted son 
or a natural born son to the estate of her deceased husband, an 
action can be instituted during the life-time^of the widow and 
limitations will run from the date of the succession of the adopt¬ 
ed son, against any action, and not from the date of the actual 
death of the widow. Bhyrobchunder, appellant, 3rd August, 
1850. 

A party having over-valued his suit, so as to affect the ques¬ 
tion of appellate jurisdiction, the lower Courts nonsuited the 
action. In appeal, question arose as to liability to nonsuit, the 
Court in which the action was brought, being one of unlimited 
jurisdiction. In reversal of a precedent to the contrary, held that 
the penalty of nonsuit could not be incurred. The over-valua¬ 
tion in this case, affected the jurisdiction in appeal, as the amount 

* uit and not the amount decreed, rules the cognizance of the 
appellate Court. Section 4, Reg. XXV. 1837, and preamble 
Ik g. XIII, 1808. Order of nonsuit reversed; ease remanded for 
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a cause of action, valued at 4,097' Its. Rajah Punoshali 
Roy, appellant, 9th April, 1S55. 

This illustration is given to show, that the change of appellate 
jurisdiction, as the consequence of over-valuation, was held to be 
“ too remote,” the proximate jurisdiction not being changed 
by it. Again too, the qmount of the suit is the proximate, regu¬ 
lating the jurisdiction in appeal, not the amount decreed. 

The petitioner’s estate was sold in 1803. Objecting to the sale, 
he applied to the Revenue authorities and failing to obtain re¬ 
dress he applied by petition in 1807, to the Provincial Court, 
which Court desired him to apply to the Board of Revenue 
which he did in 1S17, and the Board on the 17th February, 

] 818, referred him to a civil action, and on the 5th December, 
1829, or eleven years and ten months afterwards, the petitioner 
instituted an action in the Civil Court, which was held to be 
barred by limitations. On application for review, question arose, 
as to whether limitations would begin to run from the date of 
the order of the Provincial Court, or from the date of the order 
of the Board of Revenue. Held that limitations applied, as they 
becran to run from the date of the orders of the Provincial Court. 
Onnao Singh, appellant, 12th August, 1836. 

The case of Hill v. Balls, taken from the Jurist, June 27th, 
1857, illustrates this maxim, as also, the maxim caveat emptor. It 
may be generally useful as a good precedent and is annexed for 
reference, 

11 ill v» Balls. — June 12 t/i, 1857. 

Nuisance —1(5 fy 17 Viet. c. 62— Sale of glandered horse — 
Horse repository—Remoteness of damage. 

A declaration alleged that the defendant, being possessed of a 
horse which he knew to be afflicted with glanders, caused it to be 
sold by auction at a horse repository ; that the plaintiff, believing 
it to be in a healthy state, purchased it; that by reason of the 
disease it was worthless to him, and he was put to expense in 
having a veterinary surgeon to examine it; and in consequence 
of its being put into a stable with another horse, that horse be¬ 
came infected and died, and the plaintiff was put to expense in 
endeavouring to cure it;—Held, that this declaration disclosed 
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no ground of action, either at common law or under the 16 & 17 
Viet. c. 62. 

Per Martin and Bramwell, BB., (dubitantc Pollock, C. B.) — 
The mere fact of selling a glandered horse is not an illegal act, 
either at common law or under the 16 & 17 Viet. c. 62. 

The declaration alleged that the defendant was possessed of a 
horse which was afflicted with a certain infectious disease, to wit, 
the glanders, yet the defendant, well knowing the horse to be 
afflicted with the disease, caused it to be sold by auction at a 
certain horse repository; and the plaintiff, believing the horse to 
be in a healthy state and condition, became the purchaser there¬ 
of at the sale, and paid therefore a large sum of money, to wit, 
&c., and by reason of the diseased state and condition of the 
horse, it was utterly worthless to the plaintiff, and he necessarily 
paid certain money, to wit, &e., to a veterinary surgeon for 
examining the horse and reporting as to its state and condition; 
and in consequence of the horse being put into a stable of the 
plaintiff wherein a certain other horse of the plaintiff, of great 
value, to wit, &c., then was, the last-mentioned horse became 
infected with the disease and died, and the plaintiff was forced 
and obliged to pay a large sum of money, to wit, &c., in and 
about endeavouring to cure this last-mentioned horse of the 
disease. To this declaration the defendant demurred and the de¬ 
murrer was argued in Easter Term. 

Raymond , in support of the demurrer.—This declaration dis¬ 
closes no cause of action. If founded on the common law, it 
does not allege either fraud, misrepresentation, or warranty. It 
states that the defendant took a glandered horse to a horse 
repository, and there sold it to the plaintiff; but the selling a 
glandered horse is not an unlawful act, for a party might want 
it to kill and anatomise. It would be different if such a horse 
were sold in a public place under circumstances rendering it 
dangerous to others; but the horse repository mentioned in this 
declaration may, for all that appears to the contrary, be a place 
tor the sale of diseased horses. The principal question in the 
case, however, is, whether the declaration is good within the 16 
& 1 i Viet. c. 02, s. 1, continued by the 19 & .20 Viet. c. JOl, 
p 2 
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which enacts, “ Any person bringing or attempting to bring for 
sale any horse or other animal into any market, fair, or other 
open or public place where animals are commonly exposed for 
sale, knowing such horse or other animal to be infected with or 
labouring under the disease called glanders, &c';, shall on convic¬ 
tion of any such offence forfeit and pay any sum not exceeding 
20 l. y &c” This declaration does not allege that the defendant 
brought or attempted to bring the horse to a public place for 
sale—it only says he caused the horse to be sold, which may 
have been through an agent. Again, it is not alleged that this 
m repository was a market or fair, or other public place, which 
according to the well-known rules of construction, must be un¬ 
derstood to mean a public place ejusdem generis with a'market 
or fair. Besides, this statute imposes a penalty for its violation ; 
and it is a rule that whenever a statute creates an offence, and 
specifies a punishment for that offence, it cannot be punished 
except in the way provided by the statute. Lastly, even sup¬ 
posing the defendant's conduct wrongful, this declaration does 
not shew any damage to the plaintiff resulting directly from it. 
The damage here was not the natural result of the sale of the 
horse, but arose from the acts of the plaintiff himself, over which 
the defendant had no control, namely, the buying the horse, 
and putting him into the stable with the other horse. The rule 
caveat emptor applies where a glandered horse is offered for sale 
as much as in any other case, 

Hayes, Serjt., contra.—The knowingly taking a glandered 
horse to a public place is indictable as a nuisance at common 
law. In Reg . v. Henson , (1 Dears. C.C. 24) such an indictment 
was held good, even without an averment that the defendant 
knew the glanders was a disease communicable to man. That 
decision is partly founded on Rex v. VantancliUo, (4 Mau. & S. 
73), where it was held indictable to carry a child affected with 
small-pox along a public highway where persons were passing 
and repassing. [ Polloc/c , C. B.—In Rex v. Burnett, (4 Mau. & 
S. 272), even a medical man who iinoculated children for small¬ 
pox, and while they are sick of it caused them to be carried 
along public street, was held indictable.] The Court will take- 
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notice that a horse repository is a public place; and whether the 
defendant took the animal there himself or sent it by his servant 
is immaterial. [ Martin , B.—There is nothing illegal in the 
mere act of selling a diseased horse. If so, many a man who 
sells a horse to a knacker is indictable or liable to an action. 
The flesh may be of use for cats’ or dogs’ meat, or other purposes. 
There was a place in old Smithfield expressly for the sale of 
glandered horses; and there is nothing in this declaration to 
shew that the horse repository at which this horse was sold was 
not a place of that nature.] The Court ought to take notice 
that horses in the metropolis are always sold at repositories, 
seeing that there is no horse fair in it. But, in addition to this, 
it is clear law, that if a man knowingly keeps a dangerous 
animal, by which another person is injured, he is liable to an 
action. This is established by several cases, and especially by 
May v. Biirdett , (9 Q. B. 101), in which, however, there is a 
quaere whether the action lies when the injury is occasioned solely 
by the wilfulness of the plaintiff, after warning of the danger. 
In Leame v. Bray (3 East, 593, 595) also Lord Ellenborougk 
says —“ If I put in motion a dangerous thing, as if I let loose a 
dangerous animal, and leave to hazard what may happen, and 
mischief ensue to any person, I am answerable in trespass.” 
[.Martin B.—Surely a man may sell a vicious bull, if he gives 
the buyer notice of the danger. Bramwell , B.—Then there is 
the other difficulty, that the mischief done here was not the 
unmixed result of the act of the defendant. For all that 
appears in this declaration to the contrary, the defendant may 
have told the plaintiff that the horse was glandered, or had 
something the matter with him, but that the plaintiff, relying 
on his own judgment to the contrary, bought the animal, and 
took chance for the risk.] An action is maintainable wherever 
the damage is the natural and probable, though it be not the 
necessary, consequence of the wrongful act of the defendant, 
A thing cannot be sold unless there is a buyer ; but that does 
not relieve the seller from responsibility in selling it, if it is a 
thing which ought not to be sold. Besides, special demurrers 
are abolished, and objections like the above are only suited to 
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the lime when such demurrers were allowed. It is true that when 
a statute creates an oiFence and imposes a penalty, no other 
punishment except that penalty can be inflicted; but that does 
not affect civil proceedings by an injured party. 

Raymond in reply, observed that the allegations in the 
indictment in Reg v. Henson differed widely from those in the 
present declaration; and referred to Caswell v. Worth (5 El. & Bl. 
849) as an authority that in answer to an action or bodily injury 
caused by a breach of duty on the part of the defendant, it is a 
defence, that although the defendant was guilty of the breach 
of duty, the plaintiff, knowingly, wilfully, and contrary to the 
command of the defendant, committed the act which was the 
direct cause*of the injury. 

Cur . adv. vult . 


Judgment was now delivered as follows :— 

Pollock, C. B.—Some members of the Court think that the 
declaration in this case is bad, on the ground that it does not 
state sufficient, to shew a cause of action against the defendant. 
It states that a certain horse was glandered, that the defendant 
knew that, and the plaintiff did not, that the defendant sold the 
horse to the plaintiff, and the plaintiff bought it. There is no 
fraud or misrepresentation charged against the defendant, nor is 
any warranty alleged. My Brothers Martin, Bramwell, and 
Channell think the declaration does not disclose a sufficient cause 
of action, so as to justify us in giving judgment for the plaintiff. 
And although I have some doubt on the whole matter, for the 
reason that I think there may be some question whether the sale 
of a glandered horse is not in itself an illegal, as it certainly is 
an improper act, still, on the pleadings before the Court, I am 
not prepared to dissent from the opinion of my brothers, and 
therefore consider judgment should be given for the plaintiff. 

Martin, B.—This is a demurrer to a declaration. The imma¬ 
terial facts alleged are, that the defendant was possessed of 
a horse which he knew had the disease of glanders; that he 
caused it to be put up for sale by auction at a horse repository, and 
the plaintiff purchased it believing it to be sound, and sustained 
damages in consequence of his becoming possessed of it. 


H 1 

The arguments in support of the declaration were—first, that 
by the stat. 16 & 17 Viet. c. 62, continued by the 19 & 20 Viet, 
c. 101, it is illegal to sell a glanclered horse ; but this is not so. 
It is illegal to knowingly bring or attempt to bring a glandered 
horse for sale into any market, fair, or other open or public place 
where animals are commonly exposed for sale; but there is 
nothing in the statute to enact that a single sale of such a horse 
is prohibited; and there is, I think, nothing in this declaration 
to shew that this horse was brought to be sold in such a place. It 
is alleged that he was caused to be sold by the defendant by 
auction at a horse repository; but there does not seem to me a suffi¬ 
cient allegation that this place was such, a public place. The 
place contemplated by the statute is apparently a plate open for 
the public to sell and buy horses; such auction marts as Tatter- 
sail's or Aldridge's may be such places, but a horse repository 
is not necessarily such a place; and for all that appears in the 
declaration, it may have been a place intended for the sale of 
diseased horses. 

There was no authority of any kind cited to shew that it is 
illegal at common law to sell a glandered horse. Surely such 
a horse may be sold for the purpose of being destroyed—the 
skin must be worth something, and I am not aware that the 
carcase is not useful for the ordinary purposes for which horse¬ 
flesh and the other parts of the dead horse are used. The case 
of Reg v. Henson (1 Dears. C. C. 24) was relied on, but the 
offence there was the taking the diseased horse into a public 
place, and there is nothing in that case to shew that the simple 
sale of such a horse is illegal. Another case cited was May v. 
Bur deity (9 Q. B. 101), but I do not think the principle of it 
bears upon the present; for it is quite consistent with everything 
averred in this declaration that the defendant told the auctioneer 
that the horse was glandered, and to sell him as such; and 
indeed that the plaintiff may have been so told, but that, relying 
upou his own judgment, he believed the horse was sound, 
notwithstanding he had notice that the horse was unsound. 

Lhe declaration is in a form entirely new; and without the 
least, desire to return to the system of special demurrers, I think 
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at where there is a well-known, plain, simple, and intelligible 
form for stating causes of action in respect to sales of animals, 
any deviation from it ought to he narrowly watched ; otherwise 
one meaning will be alleged to belong to the pleadings when 
they are demurred to, and another when the issues joined upon 
them are being tried at Nisi Prius. In my view of the law, 
when there is no warranty, the rule caveat emptor applies to 
sales; and except there be deceit, either by a fraudulent conceal¬ 
ment or fraudulent misrepresentation, no action for unsoundness 
lies by the vendee against the vendor upon the sale of a horse 
or other animal. 

Bramwell, B.— I understand the plaintiff to make out his 
case thus—the defendant did an unlawful act, and that act caused 
me damage. Now, the act of the defendant stated by the plain¬ 
tiff, and supposed to be unlawful, is causing a horse to be sold 
by auction at a horse repository, the horse being glandered, and 
the defendant knowing it. I am of opinion that shews no ille¬ 
gality within the statute, as I think the “public place” in the 16 
& 17 Viet. c. 62, s. 1, means a place to which the public have a 
right to come, as a fair or market, which this horse repository is 
not stated to be, and probably was not. For a similar reason I 
think no offence at common law is shewn—I know of no prohibi¬ 
tion of merely selling a glandered horse. 

But assuming that the declaration shews an unlawful act, I am 
also of opinion that no damage flowing from it is stated. The 
damage is stated thus—“ The plaintiff, believing the horse to be 
in a healthy state, became the purchaser thereof, and paid there¬ 
for, and the horse was utterly worthless, and the plaintiff paid a 
veterinary surgeon for examining the horse, and in consequence 
oi the horse being put into a stable another horse became infected 
and died, and the plaintiff was obliged to pay for endeavouring 
to cure it.” It is to be observed that consistently with this the 
defendant may have told the plaintiff that the horse was glandered. 
But my Brother Hayes so indignantly says, that that remark suits 
rather the days of special demurrers than the present time, that 
I will assume merely that the defendant committed no fraud ; 
though I do not sec why, if this action is maintainable, it would 
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not be, though the defendant had told the plaintiff the horse was 
glandered; as the act of exposing to sale would have been equally 
illegal, and the damage would as much have resulted from it. 
But how does the damage flow from the act complained of ? 
In truth, it all flows from the plaintiff buying the horse and 
dealing with it as he did. Had he not bought it, he would have 
sustained none of the losses he complains of. Having bought it^ 
had he thought fit at once to kill it he would have sustained no 
loss but his first loss. But bis buying it, and dealing with it as 
he did, are entirely his own acts, and not the result in any sense, 
certainly not the natural or necessary result, of any act of the 
defendant. The plaintiff, therefore, in my opinion, fails in both 
his propositions, and there must be judgment for the defendant. 

But it may be said, that though no indictable offence is shewn, 
yet that a sale of a glandered horse, knowing it to be so, gives 
a right of action to a buyer ignorant of the defect. In consider¬ 
ing this, it is to be borne in mind that no fraud of any sort is to 
be assumed, no suppression of the marks of the disease or other 
falsity or concealment; and it is said that if this were not 
so, many things with most mischievous defects not apparent 
might be knowingly sold to innocent purchasers. But in truth 
the buyer knows of the possible existence of the defect, or he 
does not. If he does, he has no right of complaint if he chooses 
to purchase without a warranty; and if he does not, he ought 
not to be any better off for his ignorance. In short, the rule 
caveat emptor as reasonably applies to the sale of a glandered 
horse as to any other case. I am of opinion, therefore, that the 
defendant is entitled to judgment .—Judgment for the defendant . 

A party buying an estate at public sale for arrears of reve¬ 
nue, held to acquire thereby rights, as regards limitations, other 
than the outgoing proprietors, and that limitations would begin 
to run as against the former, only from date of purchase, iu an 
action to recover lands alienated from the estate, and that this 
right accrues under the principle of the decennial settlement. 
19th August, 1352, Rae Ramsunker Roy, appellant. 

Note .—An auction-purchaser is remitted back to the interests 
of the original proprietor, at the time of the permanent settle- 
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ent. and is “ utitur jure auctoris." Any illegal alienations which 
such original proprietor could have questioned the auction-pur- 
chaser may question, but must institute his action within twelve 
years next following his date of purchase. 

In the application of the above maxim to the above cases, the 
word proxima or immediate, is not to be considered as meaning 
the circumstance latest in date. Thus the act of dispossession 
was the immediate cause and the Magistrate's Roobacary the 
remote cause of action in computing limitations. “ This maxim, 
although of general application, is in practice usually cited with 
reference to that particular branch of the law which concerns 
marine insurances." Broome's Legal Maxim, page 165. 

The plaintiff obtained a decree in the lower Court, which was 
reversed in appeal, and an order of nonsuit for laches under Act 
XXIX. 1841, was passed, because the plaintiff having been called 
upon on the 24th February, 1844, to file certain documents and a 
list of his witnesses, had not done so within six weeks allowed by 
law. On special appeal, held that defendants having only appear¬ 
ed on the 19th March, the plaintiff was called upon to reply to 
their answer, which he did on the 8th of April, that the chain 
was broken by the appellants coming in and answering, and the 
order of the 24th of February was no longer in force—having 
been superseded by the order of the 15th of April, from which 
date only, the six weeks would begin to run. Gunganarayon 
Mookerjea, appellant, lOlh of May, 1847. 

This maxim would apply to damages from negligence where 
the immediate cause was the neglect of the party in charge. 
An instance is given where a public carrier was held liable for 
damages caused the bursting of a pipe of the steam boiler through 
frost. It was pleaded that the immediate cause, was actus dei, 
but it was established that the Captain had filled his boiler 
before the proper time, and therefore his negligence became the 
proxima, and the frost the remota causa. This will explain 
(Broome's p. 169,) the general applicability of this maxim. 
Suffice it to say that in every case, it is essentially necessary 
that the Court should have a clear apprehension as to whether 
the causa, be proxima or remota, so as to leave nothing in doubt 
as to which is the actual “ causa causaus." , 
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A party purchased in 1822, from the Government, a large 
quantity of salt, under covenant to obtain the necessary permits, 
on payment of the purchase-money, the salt to be cleared with¬ 
in twelve months, on payment being made, the permits were 
granted and the salt was delivered to him at intervals up to 
1831, when an inundation took place and the salt was destroyed 
and there remained none to satisfy the contract. The purchaser 
applied for a return of the purchase-money, which was refused, 
because the loss was attributable to his neglect, in not sooner 
clearing the salt, the Government called upon the collector for 
a report, which was not made until 1838, when the Government 
refused to make any return of the money to the purchaser. The 
purchaser instituted an action in the Supreme Court to recover 
and to this the Government pleaded limitations. The Supreme 
Court gave judgment for the plaintiff. Held in appeal, to the 
Privy Council, reversing the decree of the Supreme Court, that 
the contract was broken in 1831, when the purchaser was told 
that there was no salt to deliver; that the subsequent remissness 
by Government did not suspend the operation of the statute of 
limitations until 1838, and that the action was completely barred. 
East India Company, appellant, v. Oditchoron Paul, Respt. 5th 
and 6th December, 1849, Moore’s Indian Appeals, Yol. V. 
p. 43. 

Note. —Had exception been taken on the point, the negligence 
in taking the salt away would have been the proximate or im¬ 
mediate cause of the loss, the inundation the remote one. 

The case Stokes v. Cox, will illustrate this maxim, as to the 
necessity of loss being distinctly traced to the causa causaus. 

[Coram Cockburn, C. J., Wightman, Erle, Williams, 
Ciiomfton, Crowder, and Wjlles, JJ.] 

Stokes v. Cox and another.— November 29 th, 1856. 

Polio?/ of insurance—Loss by fire—Description of property 
insured — Con dit ion s—JFarra nty . 

The plaintiff insured his premises and stock-in-trade in the 
office of the defendants. A fire having taken place, and damage 
having been sustained by the plaintiff, he brought an action 
upon the policy. The defendants pleaded—firstly, that alter 
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the execution of the policy the risk was increased by the erec¬ 
tion of a steam-engine upon the premises, that no notice had 
been given thereof, and that the policy thereby became void ; 
secondly, that the risk had been increased by the use by the 
plaintiffs of hazardous processes upon the premises, that .no 
notice had been given, and that the policy thereby became void; 
thirdly, that the nature and circumstances of the risk insured 
against were altered by the erection, without the knowledge and 
consent of the defendants, of certain mill, steam, or engine 
t work, which was a special risk, of a different kind from, and 
more hazardous than, the special risk insured against; that no 
notice had been given, &c. The description given of the premises, 
and of the ’buildings, &c., was correct at the time of effecting 
the insurance, but certain alterations were made subsequently, 
and before the happening of the fire. The risk insured against 
was a special risk, falling within one of several classes described 
in the policy, which also contained a number of conditions, of 
which the seventh was to the following effect:—That if, after 
the effecting of the insurance, the risk should be increased by 
any alteration, or by the erection of any stove, &c., the introduc¬ 
tion of any hazardous process, or by any other alteration of cir¬ 
cumstances, and the particulars thereof should not be indorsed 
upon the policy, and a proportionate higher premium paid, if 
required, such insurance should be of no force. No notice of the 
alteration was given to the defendants, nor was any indorsement 
thereof made upon the policy, nor was any higher premium paid 
in respect thereof. It was found by the jury that the risk was 
not increased by the alteration. The fire was not attributable 
in any way to the alteration which had been made:—Held, 
(reversing the judgment of the Court below), that as the seventh 
condition made it incumbent upon the plaintiff to give notice 
only in case of an increase of risk, he was not bound to give 
such notice under the circumstances of the case, and that lit; was 
entitled to recover in the action. 

Cocrburn, C. J.—In this case we are all of opinion that the 
decision and order of the Court below must be reversed, and the 
rule to enter a nonsuit must be discharged. We consider it un- 
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necessary to say what would be the rule of law as to the effect 
of a description, in a policy of insurance, which did not contain 
such a condition as the seventh condition here. The effect of 
that condition is to restrict the alteration to circumstances where 
the risk is increased; and all that the insured is called upon to 
do is, that if there is any increase of risk, by alteration or other¬ 
wise, he is to give notice of the same. But it is found here, in 
point of fact, that there was no such alteration as would increase 
the risk, and therefore it was not necessary for the insured to 
give any notice. The decision of the Court below must, there¬ 
fore, be reversed .—Judgment reversed. 

In a question of limitations arising' in a decree, the judge held 
the limitations to run from the date of the decree, and not from 
the date of dispossession under the decree. Held in special ap¬ 
peal, that the cause of action arose from the decree—from the 
date of which, the limitations must begin to run. Muimoniet- 
unnissa Choudrain, appellant, 8th December, 1846. 

A question arose as to the right to settlement. The plaintiff 
claimed as the Lord Paramount of the Pergunnah—the defendants 
as Zemindars of the actual village. Held in special appeal, 
reversing the orders of both the lower Courts, that all preten¬ 
sions, based merely upon the dignity of Lord Paramount of the 
Pergunnah had previously in 1S03, been held to be inadmissible, 
and in conformity with that precedent, the settlement was made 
with the village Zemindar’s whose appeal was decreed. Suniesur 
Paudy, appellant, 24th September, 1845. 


Rea accessorin sequitur rem principalem.—The accessary right follows the 
principal. 

Accessorium non ducit sed seqliitur suum principalem.—Tilings incidental fol¬ 
low their principal. 

Quum principalis causa non consistit nec ea quidem qua? scquuntur locum 
habent.—When the principals fail, the incidentals fail also. 

Ubi damna dantur, victus victori in expensis eondemnare debet.—Where 
damages are given, the losing party pays the costs also. 

Of these maxims, ordinary instances are the right to interest 
following a decree for principal; to costs as incidental to a decree; 
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.0 rents as an incident to possession ; to mesne profits, as follow¬ 
ing. a decree in ejectment—to incremental alluvion (accession); 
to the discharge of surety on discharge of principal—the reader 
may consult the article in Broome’s Legal Maxims, p 369. 

In an action to recover rent from a defaulting tenant, held 
that as interest was payable for default, as per the conditions of 
the lease, plaintiff was entitled to recover interest. 14th June, 

1852, Neelkant Banerjea, appellant. 

Held in special appeal, with reference to precedents recited, 
that an action for possession, should be considered as equally in¬ 
cluding the right to rent within that possession. 27th February, 

1853, Chundernath Sahoo, appellant, 4th July, 1853, Latchmun 
Pershad, appellant, 15th July, 1852, Bridjmoliun Mahtee, ap¬ 
pellant. 

A plaintiff having been cast as against all the defendants, 
held in special appeal to be liable for the whole costs throughout. 
15th March, 1853, Kajkisen Soor, appellant. 

In Janson v. Balli, (ante, pp. 566, 571), Jurist. 


Wilde, for the defendant, applied for the costs.—By sect. 4 L 
of the Common-law Procedure Act, 1854, (17 & 18 Yict. c. 125), 
“ the Court of appeal shall give such judgment as ought to have 
been <nvcn in the Court below; and all such further proceedings 

o 

may be taken thereupon as if the judgment had been given by 
the Court in which the record originated.” And by sect. 42, 
ci ti ie Court of appeal shall have power to adjudge payment of 
costs, and to order restitution; and they shall have the same 
powers as the Court of error in respect of awarding process and 
otherwise.” 

Pollock, C. II. — There is no doubt that this Court has the 
power to award costs. But where the Court below gives judg¬ 
ment in conformity, as is supposed, with previous decisions, it 
may be a question whether costs should be awarded. 

Jervis, C. J.— It seems to me, in principle, a sound rule,'that 
the party who is in the right should be indemnified in respect of 
the costs; and I may mention that by a rule of Court in the 
Privy Council about a year ago, that tribunal determined gene- 
ally that the successful party should always have the costs. In 
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another case in which the costs were applied for, the Court said 
that they would confer with the judges as to the general course 
which should be adopted, and lay down a rule. Cur . adv . milt, 

H. gave to E. a bond conditional for payment of 1,000£. in 
the event of his becoming entitled in possession to an estate, of 
which his father was tenant in tail in remainder, after a prior 
estate for life, and remainders in tail to the children of the tenant 
for life. H. afterwards took the benefit of the Insolvent Debtors 
Act, inserted the 1,000^. in his schedule, and obtained his final 
discharge, E. never having claimed to prove in respect of the 
bond. After this, in April, 1853, H. became entitled in posses- 
sion to the estate as issue in tail of This father, the prior tenant 
for life having died without issue. In August, 1853, he convey¬ 
ed property to trustees, upon trust for the payment of all debts 
due from him at the time of his executing the conveyance;—- 
Held, on appeal, that the l,000£. was payable under this trust. 
Hawker v. Hallemll , 2 Jur., N. S., 627 ; 25 L. J., Chane., 357 
—L. J. Affirming a decision of Stuart, V. C., 2 Jur., N. S., 
319. 


Per Turner, L J.—There cannot be any proof for a contin¬ 
gent liability under the l & 2 Viet. c. 110, ss. 75, 80, and the 
claims on the bond could not therefore be affected by the final 
discharge of H. under his insolvency.— Id. 

The lower appellate Court overruled the decree of the lower 
Court, on the grounds that the cause of action and the residence 
of the defendants were both beyond the jurisdiction and instead 
of nonsuiting the case, proceeded to dispose of it on its merits— 
remanded, in special appeal. 2nd July, 1850, Choonee Mahtoo, 
appellant. 


Act XXVIII. 1814*, Section 12, Clause 1, allows a pauper 
appeal from every original decision, the decision of a collector 
under Clause 4*, Section 30, Reg. II. 1819, is an original deci¬ 
sion—the right of appeal formft pauperis—is an accessary right; 
the orders of the judge rejecting the application reversed. Ram- 
narayon Buttacharjee, appellant, summary, February 10th, 184*5- 
I he defendants having been fined for plundering the crops of 
the plaintiff*, in which action, he was referred to a civil suit for 






recovery of damages. Seven years subsequently he sued to re¬ 
cover them, forma pauperis, which action was disallowed, on 
account of the delay, in preferring the suit—Held, that whatever 
inferences presumptive to the prejudice of the truth of the ac¬ 
tion might arise under its trial from delay, delay itself was an 
insufficient ground for rejecting the claim to sue, and the order 
was accordingly reversed, April 22nd, 1844, summary appeal, 
Singh Mohun Mangee. 

Note .—A right to sue is accessary to the wrong committed. 

A decree holder sold a decree which his vendee enforced and 
in execution realized, and whilst the sale proceeds were in Court, 
the pleader, of the original decreeliolder, applied for his fees out 
of the funds*in Court, and obtained payment. The purchaser of 
the decree then sued the original decreeliolder, and the vakeel 
to recover the amount, and the defendant pleaded that he sold 
his decree with all the incidental charges therein away and 
amongst which are the fees of the vakeels engaged in the case. 
In the lower Courts a decree passed for plaintiff as against the 
original decreeliolder. In special appeal, to try the question 
whether in the absence of express agreements between the vendor 
and vendee, the fees of the vakeel must be considered to follow 
the decree itself or whether the liability of the decreeliolder to 
the vakeel for the fees due to him in the prosecution of the 
suit, in which the decree has been obtained, is independent of 
the transfer and personal to the decreeliolder, held, that the deed 
contains no stipulation for the payment by the purchasers of the 
vendor’s liabilities in respect of the decree, and no custom or 
usage can be pleaded to set up a contrary interpretation, plea¬ 
ders under the law Section 8, Act I. 1846, having no lien upon 
assets realized under their client’s decree, any such claim being 
enforceable by regular suit only and Cir. No. 229, oi the 28th 
September, 1842, notifies to the Courts generally, that vakeels are 
not competent without a special power to withdraw frorri. the 
Treasury, sums realized in execution of the client’s decrees, ac¬ 
cordingly the appeal was decreed, 11th February, 1857. Joga- 
ram Butt, appellant. Note, vide maxim —" verba chartarurn 
forlissime recipiuntur contra proferentem.” i. e. the terms of 
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written instruments are construed most strictly against the 
party using them—and if it had been the intention that these 
liabilities should not pass to the purchaser, that intention should 
have been expressly set forth in the deed of sale, and of an 
omission we can only say “ vigilantibus non dormientibus sub¬ 
servant jura,” the law making no apology for culpable laches. 

The plaintiff sued the defendants to recover rents on account of 
houses occupied by them, and which the plaintiff had purchased 
in execution, and obtained a decree. In appeal, the sale, under 
which the Plaintiff had title having been set aside, .the decree was 
reversed, Mahomed Reza, appellant, 28th February, 1857. 

A. conveys Whiteacre to B., his heirs, and assigns, together 
with all ways, paths, and passages, particularly the right and 
privilege to and for the owners and occupiers for the time being 
of Whiteacre, and all persons having occasion to resort thereto, 
of passing and repassing, with or without horses or carriages, for 
all purposes, in, over, along, and through Blackacre. B. conveys 
Whiteacre, with the appurtenances, to C. In an action by A. 
against C. for trespassing on Blackacre, on demurrer to a plea justi¬ 
fying an entry by C. for his own purposes generally, without refer¬ 
ence to the occupation of Whiteacre, under these conveyances,— 
Held, that the right and privilege exercisable over Blackacre 
granted by A. to B. was n6t confined to purposes connected with 
the occupation and enjoyment of Whiteacre, but that the right 
and privilege, as granted, did not run with the land, not being 
of such a nature as to inhere in the land, or to concern the 
premises conveyed, or the mode of occupying them, and that 
the plea was therefore bad. Ackroyd v. Smith , 9 C. B. 689; I f 
Jur. 1017; 19 L. J., C. P., 815.— Digest , Jurist . 

The following is an instance of a covenant running with the land. 

A declaration by lessor against assignee of lessee set forth 
a covenant by the lessee, for himself, his heirs, executors, 
administrators, and assigns, that he and they would take the 
premises for fourteen years, and would pay the rent; and 
that the lessee, his executors, and administrators would, at 
his and their own cost, repair and put into tenable repair 
the premises, he, the lessee, having been already paid by the 
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lessor 400/., the valued amount of the dilapidations, exclusive of 
rough timber, but not on the stem, which was to be allowed by 
the lessor, his heirs, and assigns on the premises; and that, after 
the premises should have been put into such repair, the lessee, 
his executors, administrators, and assigns, would, at his and 
their proper cost, from time to time, repair and keep in tenant- 
able repair the premises, being allowed rough timber, but not 
on the stem, upon the premises ; and the premises so repaired 
and kept together with the possession of them, should yield up 
to the lessor at the expiration of the term. Entry of the lessee, 
and assignment by him to the defendant, who entered, and was 
possessed until the expiration of the term, were ayerred. Breach, 
that though 1 the lessor provided for the defendant sufficient 
rough timber, not on the stem, to enable him to repair and put 
into tenantable repair the premises, yet he did not repair, nor 
yield them up at the expiration of the term repaired :—Held, on 
demurrer, that the declaration was good, for the covenant to 
put in repair ran with the land, and bound the assignee, though 
the lessee, in this part of the deed, covenanted only for himself 
and his executors and administrators; and that the payment of 
400/. to the lessee was no ground for construing this covenant 
as limited to him personally. Martyn v. Clue, 18 Q. B. 601; 22 
L. J., Q. B., 147.— Digest, Jurist . 

Specialty creditors, whose debt carried interest, and other 
creditors, whose debts did not carry interest, executed a creditors’ 
deed, by which the debtor’s property was to be divided between 
the creditors, “rateably, and in proportion to the amount of 
their respective debts.” The creditors released their debts:— 
Held, that the specialty creditors were entitled to a dividend on 
the amount of interest accruing subsequent to the date of the 
deed. Bateman v. Margerisojt, 16 Beav. 477.— Id. 

The right to a decree in equity for an account of the profits 
made by the 

manufacture and use of articles, in infringement of 
a patent, is incident to the right to an injunction to restrain 
future infringements; and where no case is made for the injunc- 
tioxij the account will not be decreed. Smith v. London and South- 
Western Railway Company, 1 Kay, 103; 23 L. J.,Chanc., 562,— Id. 
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By an indenture, reciting that the parties of the first part 
had encroached upon a common, and were respectively in posses¬ 
sion of their several encroachments, and that they had agreed 
to relinquish and convey all and singular their several estates 
and interests therein to the parties of the third part: It was 
witnessed, that in consideration of 10$. to each of them, paid 
by the parties of the third, they and each and every of them 
granted, bargained, and sold, &c., and each of them did grant, 
&c., to the parties of the third part, the several premises, describ¬ 
ing them. The deed contained a proviso, that each of them, 
the parties of the first part, and their wives, should have the 
liberty and privilege of holding their respective messuages, &c., 
during their respective lives. After the date of the conveyance, 
and whilst in possession under the proviso, one of the grantors 
inclosed other land from the waste adjoining :—Held, that in 
the absence of evidence to shew that he intended the encroach¬ 
ment for himself at the time he made it, it must be assumed to 
be part of the holding at the termination of the life-interest. 
Doe d. Croft v. Tidbury , 14 C. B. 304; 18 Jar. 468; 23 L J., C. 
P., 57. S. P. Andrews v. Hailes , 1 El. & 151. 349*— Digest\ Jurist . 

Where an owner of land builds houses upon it adjoining eacli 
oilier so as to require mutual support, there is either by a presumed 
grant or by a presumed reservation, a right to such mutual support 
and such right is not affected by subsequent subdivision of the 
property. Richards v. Rose , 9 Excli. 218; 23 L. J., Exch., 3.— Id. 

Security for Costs.'] —A plaintiff who is in prison under sen¬ 
tence of transportation is bound to give security for costs. Barrett 
v. Powefa 9 Excli. 338; IS Jur. 15(5; 23 L. J., Excli., 162.— Id. 

A plaintiff employed as a civil and sessions judge in the service 
of the East India Company, is not exempt from giving security 
for costs. Blow den v. Campbell, IS Jur. 910 ; 23 L. J., Q. B., 
384.— Id. 

A plaintiff resident abroad is not subject to the ordinary rule 
as to giving security for costs, if he be seized or possessed of 
land in this country. Swinborne v. Carter, 1 B. C. C. 209; 23 
L. J., Q. B., 16—Crompton. — Id. 

But in answer to a rule, calling upon him to give security for 
it 2 
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costs, lie must distinctly show that the land is not mortgaged, 
or otherwise unavailable for the purposes of an execution.— Id. 


Where the plaintiff's affidavit in answer to the application 
stated “that he was possessed oflanded estates in the county of 
Durham of considerable value over and above all charges affect- 
ingtlie same —Held, that it did not sufficiently shew that the 
estates were available to process by the defendant.— Id. 

''i’he right to diet money is accessary. 

. The plaintiff obtained a verdict. The defendant obtained a 
rule nisi for a new trial, which was discharged. The plaintiff 
* was a witness in his own cause, and he remained in this country 
till after the rule nisi was discharged. On taxation the Master 
allowed the plaintiff subsistence-money from the time the rule 
was granted till it was discharged. On a rule to review the 
taxation,—Held, that as the Master must be taken to have 
found that the plaintiff was a necessary witness, that he 
could not have attended a second trial if one were order¬ 
ed, unless he remained, and that his remaining incapacitated 
him from earning his subsistence, the detention might, under 
those special circumstances, be considered as part of the costs of 
the rule; and the allowance was right. Dowdell v. Australian 
Royal Mall Steam Navigation Company , 8 El. & Bl. 902; IS 
Jur. 579 ; 23 L. J , Q. B., 369.— Digest, Juris'. 

It is not a general rule that parties, if witnesses, are to have 
an allowance for their attendance — Id. 

The manor of W. was, by settlement, vested in trustees, upon 
such trusts as E. B., a married woman, should by will appoint. 
Before any will was made, a piece of copyhold land was, 
under an Inclosure Act, allotted to the trustees of the settlement 
as lords of the manor, and in compensation of their interest in 
the soil of the manor. Under the same act, two copyhold 
allotments were made to two other persons in respect of copyhold 
interests. The trustees of the settlement, in exercise of a power 
vested in them for that purpose, bought the two last-mentioned 
allotments, and held them upon the same trusts as the manor. 
Afterwaids, in 1807 E. B. made her will, devising the manor, 
with its appurtenances, to the father of the plaintiff for life, with 
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remainder to his first son in tail, with remainder to his second 
son the plaintiff, and devising the residue of her property to 
trustees on trust to sell. E. B. died in 1813, and the copyhold 
allotment made to the trustees of the settlement, and the two 
allotments purchased by them, were then treated by the 
trustees of the will as part of the residue, and in 1814 were sold 
to a person from whom the defendant subsequently purchased. 
The plaintiff, while an infant, became entitled, in 1831, by the 
deaths of his father and elder brother, to the manor under the 
devise. He attained twenty-one in 1849, and soon afterwards 
filed a bill, claiming the three allotments as part of the manor:— 


Held, that, as to each allotment, there had been, under the 
circumstances, an extinguishment of the copyhold in. the manor, 
and that they all passed to the plaintiff under the devise of the 
manor, there being nothing on the face of the will to show that 
the testatrix intended to use the word in any other than its ordi- 
nary legal meaning. Held, also, that the plaintiff was entitled 
to an account of rents and profits from the time his title accrued 
in 1831. Eicks v. Sulliit, 3 De G. Mac. & G. 782; IS Jur. 
915 ; 22 Tj. J., Clianc., 571. — Digest, Jurist. 

1 he line is tliat, in the absence of special circumstances, a party 
found to be wrongfully in possession of property is to account 
for rents and profits during the whole period of time that his 


wrongful possession has continued. The authorities on this 
point referred to and observed upon, and the decision in Drum¬ 
mond v . The Duke of St. Albans, 5 Yes. 433, held not to be 
law.— Id. 


Old family jewels do not constitute paraphernalia. Jervoise 
v. Jervoise , 17 Beav. 566 ; 23 L. J., Clianc., 703.— Id. 

Pearl ornaments presented; to a married woman by a third 
party held to be part of her paraphernalia.— Id. 

So likewise brilliant bracelets bought by the husband and 
g*i\ en to the wife, though worn with the family jewels, constitute 
part of her paraphernalia.— Id. 

A husband who was entitled to family jewels and diamonds 
bequeathed to his wife all “ his” jewels for life, and afterwards 
as lieu looms : Held, that this bequest did not include pearl 
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ornaments presented to her, or brilliant bracelets bought by the 
husband and given to the wife, and worn with the family jewels, 
so as to put the wife to her election.— Id. 

On taxation of costs, it is a general rule to disallow the 
expenses of a witness rejected by the judge at the trial as be¬ 
tween party and party. Galloway v. Key worthy 23 L. J., C. P., 
218.— Digest , Jurist . 

The same rule applies to a witness rejected by an arbitrator ; 
and where a case on being called on for trial was referred, and 
a witness who attended at the place of trial, and afterwards 
before the arbitrator on the reference, was rejected by the arbi¬ 
trator :—Held, that the Master acted rightly in disallowing his 
expenses as between party and party.— Id. 

The materiality of a witness is prima facie a question for the 
Master, but the Court may review his decision on that point.— Icl. 

In an action for a proportion of the saving of coals effected 
by a patent-boiler erected by the plaintiff, according to a con¬ 
tract, an engineer attended at the trial and before the arbitrator, 
who had not seen the boilers in question, but had seen the 
working of similar ones—Qiuere, whether he was a material 
witness, Semble, per Maule, J., that he was not material as 
between'party and party.— Id. 

Apportionment^ — By a will, dated in 1795, an estate was 
devised to A. for life, with remainder to B. The estate was 
purchased by a railway company, and the purchase-money was 
paid into court and invested. Upon the death of A. it was 
held, that his representatives were not entitled to have an ap¬ 
portionment of the dividends becoming payable after his decease. 
Longwortlds Estate, In re, 23 L. J. Chancv, 104 —Y. C. W.— LL 

A testator gave an annuity to A. B. for life, no period of 
payment being mentioned. Under a decree of the Court the 
first payment was directed to be made at the expiration of one 
year after the testator’s death. The annuitant died eight-days 
before the end of the year Held, that the annuity must be 
apportioned, although it was not continued to any other person 
after the death of the annuitant. Thnmer v. Danby 23 L. J., 
Chanc., 979—V. C. K .-Id, 
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Note .—Vide article Estates for life. Apportionment. Chitty, 
general Lawyer. 

A gift by way of trust to build a bridge makes both principal 
and accumulations applicable to the purpose contemplated. 
Forbes v. Forbes, 23 L. J., Chanc., 422—R.— Digest, Jurist . 

The income of a married woman’s life-estate had been ordered 
to be received and applied by a receiver in the suit, in payment 
of her husband’s incumbrances :—Held, that arrears of income in 
the receiver’s hands which had not been paid as directed, were 
nevertheless, by the effect of the order, reduced into possession so 
as to disentitle the wife surviving to sucli.arrears. Tidcl v. Lister, 3 
De G. Mac. and G. 857 ; IS Jur. 543 ; 23 L J., Chanc., 249.— Id. 

A covenant in a marriage-settlement, that in case, at any 
time “ thereafter” during the coverture, any real or personal 
estate should “ descend, come to, or vest in” the wife (who was 
then an infant), it should be settled,—Held to include the pro¬ 
ceeds of real estate taken by a public company, to which the 
wife, at the execution of the settlement, was entitled in re¬ 
mainder. Blake, Fxparte, 16 Beav. 4G3.— Id. 

A mortgage or pawn is an accessary, or secondary contract 
by which a person transfers to another, valuables in security for 
the fulfilment of another contract. It is termed a mortgage, 
when real property is transferred; aud a pawn when moveable 
property is transferred. Generally, property is mortgaged or 
pawned for the payment of a debt; but it may also be thus 
pledged as security for the fulfilment of any other engagement, 
for instance, in security for the fulfilment of the duties of an 
office, or any other agreement.— Flberling. 

The case of the Marquis of Salisbury, reported in the Jurist, 
29th January, 1859, may be in point, in corresponding cases in 
this country, which may occur, now that lines of Railway are 
being opened out and lands are being daily taken for public pur¬ 
poses. It seems sufficient to give a mere abstract of the case, 
showing the presumption of ownership ad medium filum via', as 
incidental and accessary to ownership of adjacent lands. 
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The Marquis of Salisbury v. The Great Northern' 
Hailway Company. — Nov. ZO/J, 1858. 

The soil of a public highway is presumably vested in the 
owner of the adjacent land ad medium filum viae. 

There is nothing in the General Turnpike Hoads Act to alter 
this presumption, or to vest the soil of that description of roads 
* in the trustees. 

If the lord of the manor and owner of close A., adjacent to 
one side of a highway, and also of close 13., adjacent to the op¬ 
posite side, convey both in one deed to one vendee, the soil of 
the road passes to the vendee, although the acreage of each of 
the closes, comprised within their fences respectively, be stated in 
the conveyance, unless there be enough in the deed to shew, as by 
marks on the indorsed map or plan of the property, that the soil of 
the road was intended to remain in the vendor.— Jurist, Reports. 

A party purchased a bond and subsequently instituted an 
action against the obligor and the original obligee, his vendor, 
and obtained a decree against the vendor alone—and in execu¬ 
tion, purchased the estate of his vendor and gave her receipt to 
the extent of the amount of his decree and paid the balance 
purchase-money in cash. He then sold this estate to a third 
party—who re-sold to another—subsequently the vendor obligee 
petitioned for a review of judgment on the ground that the 
actual obligor was the sole party liable, and that the decree should 
have passed against him exclusively, and a review being ad¬ 
mitted, the original obligee vendor was released and the obligor 
made exclusively answerable. The first obligor sued for the 
reversal of the sale of his estate in execution under the original 
decree, which had been set aside, and to recover possession as 
owner. Held, that the receipt of the purchase-money 'would 
not, in the present case, be an estoppel to the plaintiffs action, 
inasmuch as, by a subsequent decision of the Court, all the acts 
done against the property of the plaintiff, have become null and 
void—that the effect of setting aside an original decree, in review, 
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is to annul all acts done under it, and in the present case the 
effect is to restore to the plaintiff the right of ownership in the 
estate sold through the misdecision of the Court, and no pur¬ 
chaser, with or without notice can claim adversely to plaintiffs, 
whatever rights and liabilities may accrue to them, these, however, 
cannot interfere with, or in any way obstruct the paramount 
right of the plaintiffs to recover possession of the property which, 
through the error of a Court of Justice, they were causelessly 
deprived. 28th February, 1857, Cohen, appellant. 

Note. —This illustrates the maxim cjuum principalis causa non 
consistit. To the argument of estoppel, by reason of the receipt 
of the purchase-money, the maxim “ ignorantia facti” would have 
applied, that the party was ignorant of the fact of*his non lia¬ 
bility, and semble, that the maxim “ actus curiae nemini gravabit” 
would also apply—that an act arising in mistake would work no 
prejudice to the party legally entitled. 

Donatio Mortis Causa.'] —A man in his last illness, a few days 
before his death, made a codicil to his will, giving certain benefits 
to his son-in-law. A., and appointed B. his executor. On the 
same day the testator drew a cheque on a plain sheet of paper 
for 900/., payable to B., to whom he owed 200/., and wrote on 
the same sheet, A. 200/., B. 200/., executorship fund, 500/. The 
cheque was presented, and paid before the testator’s death:— 
Held, that this was not a donatio mortis causa, but a complete 
trust of 200/. in A.’s favour, and that it was not necessary that he 
should have any notice of it previously to the testator’s death. Tate 
v. leithead , 1 Kay, 658; 23 L. J., Chanc., 736.— Digest Jurist . 

A donatio mortis causa is subject to the donor’s debts.— Id. 

Privileged Communications.] —In a suit by the heir and gene¬ 
ral devisee of the client against the devisees and executors of 
the solicitor, to set aside a purchase by him from his client, on 
the grounds of its being at an undervalue, and the client being 
then in embarrassed circumstances:—Held, that copies of sub¬ 
sequent conveyances from the solicitor to purchasers from him, 
and a valuation of the estates, and mortgages made by the ven¬ 
dor, were not privileged documents. Greeley v. Monslcy , 2 Kay 
& J. 288; 2 Jur., N. S., 156.— Id. 
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Held, also, that the executors of the solicitor could not claim 
privilege against the real representative of the vendor for any 
documents as confidential communications with the vendor.— Id. 

The defendants, suggesting that the executors of the vendor, 
who were also defendants, had an interest in some of the sche¬ 
duled documents :—Held, that they should be served.— Id. 

Cases and opinions of counsel taken by trustees, as such mere-* 
ly, are not entitled to protection in a suit by the cestuisque 
trust against the trustees, or their representatives. Devalues v- 
T Robinson , 20 Beav. 42. — Digest Jurist. 

The same rule applies to cases and opinions taken before the 
time when the defendant (the representative of a trustee) admits 
having first heard of the questions raised by the bill.— Id. 


The defendant was tenant to- the plaintiff, who Was owner of 
the equity of redemption, under a lease, whereby the defendant 
covenanted to deliver up to the plaintiff, at the expiration of the 
term, the premises and all fixtures therein. The term' expired 
on the 1st of April, 1855, and on the 10th the plaintiff demand-- 
ed possession, which was not given. On the 13-th, the mortgagee 
gave notice to the defendant to pay the rent and deliver up the 
premises r to him- The plaintiff sued the defendant for a breach 
of his covenant in not delivering up the fixtures:—Held, that 
the defendant was not estopped from setting up the title of the 
mortgagee, and that the plaintiff could not recover the value of 
the fixtures, but only the actual damages sustained by him in 
consequence of their detention from the 10th to the 13th of 
April. Watson v. Lane , 11 Exeh. 76!) ; 25 L. J., Exch., 101. — M 
Solicitor or Law Agent’s Lien.] — Setnble, a solicitor or law 
agent having a lien or right of retention on the title-deeds of 
several estates belonging to his client, is not in a situation cor¬ 
responding with that of a catholic creditor. The Court will not 
marshall his securities so as to make liim take rateably according 
to the value of the respective estates. Gray v. Graham } 2 Hactj. 
H. L. Cas. 435. — Id. 


The parting with one set of title* deeds will not affect the lieu 
over another set.— Id. 

Semble, although contrary to the Scotch judicial opinion, that 
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the lien allowed to a solicitor or law agent upon title-deeds and 
papers of client extends to a proceeding brought against such client 
to recover payment of the bill of costs* although such proceeding 
is one not for but against him, and is posterior to the subsistence 
of the relation of solicitor and client.— Id, 

The mortgagee or pawnee is not allowed to use the pledge 
except this has been specially stipulated for, or is necessary 
for its preservation; thus, a cow must be milked. He can¬ 
not let it out, or give it in loan, because as he has no right to 

use it himself, he cannot have any right to transfer the use to 
any other.* 

Should the mortgagee use a pledge which was given to be 

Kept only, or commit any other transgression with respect to 
the pledge, he forfeits the interest of his claim, and must make 

reparation for all actual loss, because he has broken the terms 
of the agreement.t 

If the pledge be lost or damaged in the hands of the 
pawnee by his neglect, or by any wilful act, he is responsible 
for the full value ol the pledge; but if it be lost by accident 
or by the act ol a third party, the pawnee loses the amount of 
his debt, and the pawner his pledge. ' Should the value of the 
pledge, however, be less than the debt, the pawnee forfeits that 
part of his claim only, which is equal to the value of the pledge. 
— Elberliug . 

Iledaya, vol. iv. p. 199. Digest, book ii. cli. 4 sect. 18. “ A 
pledge must be disposed of by the law of pledges, or subject to 


* Jledayo, vol. iv. p, 199. Trine. Mahomedan Law, p. 75. 
t As it is prohibited, under the Mahomodan Law, to take interest, the only 
eflect of transgressing tho tonus of the contract under that Law is, that ho shall 
make full reparation. Hedaya, vol. iv. p. 199. At present, however, a Mussul¬ 
man can as legally stipulate for legal interest as a Hindu; (Syad Khaditn Ulleo 
Duljeet Sing, S. D. A. Rep. vol. ii. p. 255) the effect of transgression with 
roBpcofc to tho pledge, ntuol, therefore now be determined by tho rules of tho 
Hindu Law, both for Mussulmans and for Hindus. Sec Vishnu, Digest, book 
b oh. i, sect, 78 and 82: u lly tho use of a pledge to be kopt only, tho intoresfc 
in foilcilodj unci tho creditor shall inuko good the loss of a pledge, unless if woe 
caused by an act of God, or the king, and without his fault/’ fcJee also Is'a red a, 

ibid, sect. 83, Yajnawaldya ibid, sect. 81. 
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redemption.” Ibid, sect. 27. “A pledge may be transferred 
by the mortgagee for the same amount, as he has lent thereon.” 
On the Rights and Obligations of the Mortgagee , or Pawnee . 

The rights and obligations of the mortgagee, or pawnee, are 


as follows : 

1. He is entitled to detain the property, which has been 
mortgaged and delivered to him, until he receives full payment 
of the sum due under the contract with interest, or until the 
engagement for which the pledge was given as security, has 
* been fully performed.* The mortgagee cannot of course detain 
the thing for any other debt or claim, than that for which the 
pledge has been given,t as this would be contrary to the terms 
of the contract. If he detains the pledge for another claim, 
the Court will compel him to surrender the pledge to the mort¬ 
gager, leaving him to complain against his debtor for his other 


claims. 

When two or more articles have been pledged for one debt 
the pawnee is entitled to detain all the articles until the whole 
debt be paid, because none of the articles were opposed to any 
specific part of the debt; but if several articles belonging to 
one person have been pledged by different agreements, they may 
be separately redeemed, and the pawnee is not entitled to detain 
any one article for his other claims.J 

When one article has been pledged to two or more persons, 
for instance, to a joint family, the article is held to be complete¬ 
ly pledged to-each of the creditors; because the spirit of the 
agreement is, that the article is held entire and in one pledge. 
If the mortgagees agree among themselves to alternate possession, 
each of them is a trustee on behalf of the other during the 
term of possession; and if the pledge be destroyed or damaged, 
each is responsible according to his respective share. In case 


* Hedaya, vol. iv. p. 191. Princ. Maliomedan Law, p. 75, 3-17. ° 

f Under the Hindu Law this might perhaps bo lawful, see Vrihaspati (Pigest, 
book i. sect. 238). “When a creditor, with an artful design, borrows any 
tiling from his debtor, or withholds a thing deposited by him, or the like, and 
thus compels payment of the debt, this is called legal deceit.” 

J Hedaya, vol. iv. p. 223. 
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the mortgager pays off the debt of either, the article remains 
lohollg in pledge with the other, since it was before completely 
so in the hands of each without a separation.* * * § 

When two or more persons mortgage or pawn a property to one 
peisou tor a joint debt by one agreement, the pledge is detain¬ 
ed in security for the whole debt, and the mortgagee or pawnee 
is entitled to detain the whole pledge until the whole debt 
be paid ; because they pawned the tiling together, and he obtained 
a complete and undivided possession of it. If one of the mort¬ 
gagers is desirous of redeeming it, he may offer the other 
partner the option of redeeming it at the same time; and if the 
co-partner be unable or unwilling to do so, he may redeem the 
whole, and he then becomes a claimant upou his co-partner for 
what has been paid on his accouut.t 

2. During possession, the mortgagee is bound to pay such 
attention to the care of the thing as persons of ordinary dis¬ 
cretion and prudence give to their own affairs. If he transfers 
the care of its preservation to any other person than the mem¬ 
bers of his own family, he becomes responsible for the person to 
whom lie gave it in charge.J 

The expenses requisite for the conservation of the pledge rest 
therefore upon the mortgagee or pawnee; as, for instance, the 
rent of the house in which the thing is kept, the wages of Chow- 
keedars for watching it, &c.; but expenses that are requisite for 
the support of the pledge, and the continuance of its existence 
lie upon the mortgager, or pawner; as, for instance, the cost of 
keeping and feeding a horse, or a cow; because though the 
pawnee is entitled to the possession of the pledge, the pawner 
is still its owner. § 


* Hedaya, vol. iv. p. 224. 

+ Hedaya, vol. iv. p. 225. Arman Paudo versus Nourrutton Koonwur. S. D. 
A. Rep. vol. iii. p. 78. Muckun Lai versus Wuzer Ali. Ibid, vol. iv. p. 32. In 
tlie last oase, the heir to one-half of a mortgaged property was allowed to re¬ 
deem his half share; but tho other partner had in this ease previously sold the 
whole property illegally. 

t Hedaya, vol. i v . p . ]gg. 

§ Medaju, vol. iv. p. 200. Princ. Mahomedan law, p. 71. 
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are equally as necessary for 
the conservation of the pledge, as for its existence, for instance, 
expenses, incurred by the sickness, or the like, of the pledge, 
must be defrayed by both in proportion to the amount of the debt 
and the excess of the value of the pledge over the debt * 

The mortgagee, or pawnee, is not, however, authorised to sell 
the pledge himself, except this has been specially agreed to.f 
Like any other creditor, he must sue for payment of his debt, and 
is even then entitled to cause the pawner to be imprisoned as for 
another demand, though a pledge has been given; because this 
is the legal remedy to prevent the pawner's postponing payment 
by delaying the sale of the pledge. 

Annexed are the rules as to derivative rights by parentage. 

The son of a British subject, though his mother was a 
Native Christian, is a British subject. S. D. A. Rep. vol. ii. p. 

2-29, see also T. IIoo versus P. Marquis, ib . vol. iv. p. 248. Ille¬ 
gitimate children are considered to be of the same country as 
their mother. Const. No. 806, 26th July, 18<l3. 

Reg. XV. 1806, Sect. 6. Const. No. 983, 13tli Nov. (16th. 

Oct.) 1835. 

A defendant ordinarily residing at Kidderminster was arrested 
in Suffolk, and lodged in gaol at Bury, which is 180 miles dis¬ 
tant by railway. He filed his schedule in the Insolvent Debtors' 
Court, and the petition was referred to the county court of 
Suffolk. Having been brought up to the prison of the court by 
habeas corpus, at the suit of the plaintiff, the Court refused to 
remit him to the custody of the sheriff of Suffolk. Gurney v. 
Jlallen, 1 II. & N. 142; 25 L. J., Exch v 277.— Digest Jurist. 

Semble, that it is the right of a plaintiff to remove a defendant 
in custody to the prison of the court in which the action has 
been brought.— Id. 

* Hedaya, vol. iv. p 202.— Elberling. 

f Hedaya, vol. iv. p. 190, 231. Princ. Mahomedan Law, p. 74. According 
to the Hindu Law, the pawneo is authorised to sell the pledge, when the debt has 
been doubled by interest, bcc Vrihaspati, Digest, book ii. ch. 1, sect 8, 9. * £ Af¬ 

ter the time for payment has past, and when interest ceases, the creditor shall be 
owner of the pledge.” “ When the debt is doubled by the interest, and Hie debt- 
or is either dead or bus absconded, the creditor may take his pledge, and sell it 
before witnesses.”— Elberling . 
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Two persons seized of freeholds agreed to carry on business in 
partnership upon the premises for fourteen years, and that if 
either died during that term, the survivor should purchase the 
freeholds at the stated price. The fourteen years having expired, 
they, by parol agreement, continued the partnership u on the old 
terms.” One afterwards died intestate:—Held, that the stipu¬ 
lation as to purchase was binding, and that the freeholds were 
converted into personal estate, and did not pass to the heir, Essex 
v. Essex , 20 Beav. 442 .—Digest Jurist . 

A testator gave all his property, both real and personal, to his 
wife for life, and he authorised her, with the consent of his 
executors, to sell or exchange any part of his property. After 
her death, he gave all his property, both real and personal, to 
his daughters, and afterwards to their children Held, that the 
tenants for life were not entitled to enjoy the property in specie, 
but that the perishable part must be converted. Jebb v. Tugwell, 
20 Beav. 84. 


In an application to sue as pauper, the petitioner was only 
allowed to sue for the amount of the principal monies due. In 
a subsequent action to recover interest, held that the limitation 
applicable to the substantive action would be applicable to the 
accessary action for interest, as had the Defendant admitted 
the title of the Plaintiff to recover the principal, the nine years' 
litigation would have been entirely avoided. 2nd June, 1855, 
Ramchurn Tewaree, appellant. 

A party owning the proprietary title, obtained a decree for rent 
and subsequently sold the proprietary rights and interests to 
another party. \ 

The purchaser sued to re-enter on the mocurruree which was 
in default for rent, and obtained a decree. In the lower appellate 
Court his action was dismissed. Held in special appeal, that as 
purchaser, the same rights vested in him, which were enjoyed by 
the original grantor, and in reversal of the decree of the lower 
appellate Court, the Plaintiff's action to re-enter was decreed, 

2nd August, 1853. Fuzulut Nissa, Appellant. 

]\ote. The right to re-enter was accessory, and again, assigua- 
tus utitur jure sui principalis. 
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issolution of Partnership , Matters arising out of] —A testator 
was a member of a partnership at will in a bank,, without any 
provision entitling 1 the executor of a deceased partner to an 
interest in the goodwill of the concern. The credit in which 
the bank was rendered capital unnecessary, and at the testator’s 
death, the property of the concern exceeded its liabilities by a 
very small amount, the testator’s share in which was far exceed¬ 
ed by the balance due from him to the bank on his private 
account, as a customer. After his death the surviving partners 
admitted into the firm his son, who was his executor, but who 
was not admitted into the firm in that character, and the busi¬ 
ness continued to be carried on without any separation or appro¬ 
priation of the partnership assets as they existed at the testator’s 
death. In a suit against the executor for the administration 
of the testator’s estate,—Held, that he was not accountable 
to the testator’s estate for the profits which he had received 
as a partner in the bank. Simpson v. Chapman, 4 De G. Mac. 
& G. 154.— Digest Jurist . 

A. B« makes a mortgage in fee, and dies intestate and with¬ 
out heir :—Held, that the equity of redemption does not escheat 
to the Crown, but belongs to the mortgagee, subject to the 
dates. Deale v= Sgmouds , 1G Beav. 406; 22 L. J., Chane., 708. 

A former suit had been settled by a compromise and by which 
Solahnameh, a definite share of an estate was settled and 
although there was not any mention of mesne profits, these held 
in appeal, in concurrence with the lower Court, that the right 
to the land having been decreed, the right to wassilat was 
entirely accessary. Musst. Bibi Imamune, appellant, 14th June, 
1847. 


A right to a specific share of an estate having been decreed 
to Government, a Civil Court Ameen was directed to make the 
Butwarrah. On appeal preferred against such order, appellant 
praying that the Buiwarra be made by the Revenue authori¬ 
ties, held, that a butwarra could e-nly be done by the Collector 
and Board of Revenue, who can alone sanction the allotment of 
the public assessment, and accordingly the orders of the Court 
below were reversed. Collector of My mensingh^ appellant, March 
11 th 1844. Summary appeals. 


MiN/sr^ 


187 




Note .—The right to a But war ra is accessary to ownership, 
anil the accessary right must follow the nature of its principal, 
which is,that in a Butwarra, the assets shall be so apportioned, that 
‘each allottee in the Government estate may be in equal funds and 
means, to meet the public revenue apportioned to him. Thus 
where a party, after a decree, did not take out proceedings in 
Butwarra within 12 years, it was held that limitations wonld not 
-har Butwarras, the right being inherent and exerciseable at any 
time, 28th January 1851. Bunmalle Boy, appellant. 

The Plaintiffs as maliks sued for the settlement of a village 
■of which they had received malikana, but not being registered 
in the Collector’s books, their case was dismissed. In appeal, 
held that it was a principle, that the mere fact of non-registra¬ 
tion on the Collector’s books could not outweigh the fact of long 
proprietary possession as maliks, case remanded, Buniad Singh 
appellant, 15th August, 1850. 

Note .—The right to settlement is accessary and incidental to 
occupancy and possession under proprietary title. 

An alienation of endowment lauds as though private property 
and without any provision for the maintenance of the endow¬ 
ment, held to be absolutely illegal ; 3rd June, 1850. Mohunfc 
Copal Das, appellant, Mohunt Kumelperkash Das, appellant, 26th 
September, 1850. 

Note .—There is no accessary title in such lands personal to 
the superintendents of religious endowments, that they should 
alienate them away and dispose of them at option, they being 
mere trustees. The right to the land is incidental to the 
endowment. 

A widow has a life-estate in her deceased husband’s property, 
until adoption, up to which date the property is in the widow, 
from the death of her husband. Then, that adoption divests it 
from the widow and vests it on the adopted son. Held unani¬ 
mously that the personal right of inheritance from her husband, 
vested by the Hindoo Law as current in Bengal, is not supersed¬ 
ed or destroyed, by the fact of her holding permission from her 
husband to adopt a son, and that her suit for the personal right 
as widow, will lie although she mentions in her plaint, that she 
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Las authority from her husband to make such adoption. Musst. 
Farene, appellant, 30th September, 1850. 

Note .—The right of the widow to her life-estate was accessary 
or incidental to her and continued until the determination of the 
causa principalis by adoption. 

The Plaintiff sued to recover 435 beegalis of lands as burratur 
lands of Bheel Sonadop, comprised in their Zemindaree. The De¬ 
fendants claimed them as belonging to their estate, Ramdebpore. 
In the lower Court, held that they belonged to Sonadop, but 
that as it could not be ascertained, whether the lands accreted 
before the decennial settlement or when, the Defendants could 
not be ousted. Held on appeal, that as the lands accreted within 
the Plaintiff's Zemindaree, and he has the right to all the appur¬ 
tenances thereof, it was for the Defendants to establish their 
title of right adversely, case remanded, 9th April, 1855, Watson, 
appellant. 

Note .—The maxim on these occasions is cujus est solum ejus 
est usque ad ccelum vel ad inferos, and alluvion vests the accessary 
title in the owner of the property within which or to which 
it attaches, per accessionem. 

A married woman entitled to property under a settlement to 
her separate use, concurred with her husband in raising money 
upon mortgage of it, by a deed which expressed that the money 
was borrowed by and paid to herself and her husband, but con¬ 
tained a covenant by the husband for repayment:—Held, that 
the presumption was, that the money was received by the 
husband, but that this presumption might be rebutted by 
extrinsic evidence. Hudson v. Carmichale , 1 Kay, 613, 18 Jur. 
851 ; 23 L. J., Chanc., 893.— Digest , Jurist. 

In the absence of such evidence,—Held, that the wife was 
only a surety for the husband, and was, after his death, en¬ 
titled as against other creditors, to all the rights incident to 
that relation, and therefore had a right to have the debt paid 
off, as a specialty debt, out of the husband's assets. If the 
mortgage be of the wife’s freehold estate, not settled to her 
separate use, she is still a surety, and has all the rights of a 
surety, except perhaps as against her husband's other creditors. 
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Whether in this last case, if her estate lias paid off the mort¬ 
gage, she has only a right to be repaid out of her husband's 
assets, after all his other creditors by simple contract. Quaere. 
The dicta to that effect in Tate v. Austin (1. P. Wms. 264); 
and Clinton v . Hooper (1 Ves. Jun. 187) disapproved.— Id . 

Where several houses belonging to the same owner are built 
together, so that each requires the mutual support of the neigh¬ 
bouring house, and the owner parts with one of the houses, the 
right to such mutual support is not thereby lost; the legal 
presumption being, that the owner reserves to himself such right, 
and, at the same time, grants to the new owner an equal right; 
and, consequently, if the owner parts with several of the houses 
at different times the possessors shall enjoy the right to mutual 
support, the right being wholly independent of the question of 
the priority of their titles. Richards v. Rose, 9 Excli. 218; 23 
L. J., Excli., 3.— Digest , Jurist. 

In an action to re-enter upon a grant given in consideration 
for an illuminated copy of a Koran valued at 20,000 Rs. by the 
plaintiff's ancestor, under Section 10, Reg. XIX. 1793, the lower 
Court held, that the plaintiff being privy in title to the grantor, 
was estopped, dismissed the case. The lower appellate Court, 
held, that the law was especial and exceptional arising in cir¬ 
cumstances connected with the principle of the settlement, 
under which each proprietor was on his succession at liberty to 
resume all incumbrances created by his immediate ancestor, alie¬ 
nating the rents, by lakheraj grants and thereby preventing him 
from discharging the public revenue—and accordingly a decree 
passed for the plaintiff so far as the resumption of the tenure 
went, but affirming the right of possession in the grantee, so 
long as he continued to pay rents at the usual rates. In special 
appeal, held, as per precedent Sheikh Shufactollah, 20th May, 
1848, that the Settlement is a compact, by which the Zemindar 
engages on his part to pay a fixed amount of Revenue to the 
state, and the state on its part guarantees to the Zemindar by 
means of its judicial and fiscal administration, the integrity of 
the assets from which that revenue is derived, and which in fact 
constitutes the Government's own security for the realization of 
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4- revenue. As to the possessory title, the lower appellate' 
Court is in error, the proprietory title having lapsed, the posses-- 


sory title lapses with it—appeal decreed in modification of the 
orders of the lower appellate Court. Ahmed Ali Khan, appel¬ 
lant, ISth July, 1355.- 


Note .—The invalidity of the grant consisted in- its being rent- 
free—a lease with any quantum of rent, fixed or otherwise, would* 
have estopped the plaintiff.' A- Zemindar may of course create 
a rent-free estate for his own life but “ nemo plus juris in alium ; 
transferre potest quam ipse habet,”' and to the remarks of the- 
' dissentient judge on this case,, in effect that the lands were not 
resumable by the heirs of the grantor there is the unanswerable- 
reply of a “ verbis legis non est recedendum.” The defendant 
had his remedy to recover the value of the Koran, estimated at 
20,000 Rs. on being ejected, 

In an action in which in the appellate Court question arose, 
as to the applicability or inapplicability of the limitation law 
to actions by Zemindars under Act XIX. 1793. Held, inter 
alia by Mr. Dick, that the limitations applied, as per reasons- 
already recorded in case of Mirtonjoy Shah, appellant, pp. 218, 
19, 20, Yol. VII. S. D; decisions, under Clause 11, Section 2, 
Reg. II. h805, no claim of Government for assessment, recovery 


of arrears or for any public right can be heard. It is a fact 
therefore that such a suit is subject to- the law of limitation. 
How can it therefore be consistently maintained, that a suit for 
assessment of land held rent-free-, on the part of a- Zemindar 
whose title is merely derivative from Government will not be 
subject to any law of limitation ? Or that such a suit to assess- 
lands held at a Government rent, is not subjeet to the law of 
limitation, when a suit to assess lands held altogether rent-free 
is subject to the law of limitation 514 page. Gungadkur 
Banerjea, September 10th, 1855. 

In a question as to alluvion, between the plaintiff and the- 
Government farmers, held that, the land was not an island, but 
a mere alluvial increment attaching to the estate of the plain¬ 
tiff; that the nullah dividing these lands from his estate was- 
fordable during the gieatci part of the year, and consequently 
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the proprietory right was vested in tlie plaintiff. Srikishen 
Singh, &c. appellants, 5th December, 1855. 


Question arose as to whether the decree for costs, could be 
executed without giving security, the case itself being under 
appeal, with reference to Construction No. 110, and a special 
appeal, was admitted on this point—Held, that costs are a 
part of the decree and the principle upon which security is 
demanded from the decreeholder, before allowing him to take out 
execution is as applicable to the portion of it relating to costs, as 
to that which forms the subject-matter of the decree. The law 
quoted by the pleader for the decreeholder Section 9, Regulation 
X. 1803, has been rescinded, and the first paragraph of Con¬ 
struction No. 110, which is founded therein, can no longer be 
considered correct, and is therefore annulled—and the order of 
the lower Court, allowing execution to be taken for costs, with- 
out security, is reversed. Muckrund Deb Rackut, appellant, 
13th January, 1853. 

A summary suit, bad been set aside in the civil Court, the 
plaintiff for rent having no right or title in the lands—but 
whilst this case was pending, several other summary decrees had 
passed on the ground of the original summary award, the revers¬ 
al of which set aside al! the other subsequent awards. The 
present action is to recover damages arising in the sale in execu¬ 
tion of those awards, and not to set them aside, and being for 
damages, the twelve year law of limitations applies, which action 
will lie, the whole right of the defendants to any rent whatever 
in the land having been declared invalid. 3rd February, 1853, 
Joykishen Mookerjea, appellant. 

A judgment-debtor settled his debt and the impending sale 
of his property was discharged—eleven days subsequently his 
estate was sold by the ameen, who excused his acts on the 
grounds, but he. had not received the orders discharging the 
estate—in the lower Court, the sale w^as annulled. In the lower 
appellate Court, the sale was affirmed. Held, in special appeal 
that the construction of the law by the lower appellate Court 
w r as erroneous—the ameen not being an independent officer, as 
the collector, but a mere ministerial officer of the Court, delegat- 


ed to carry out its orders, and it necessarily follows, if the 
authority of the Court to sell the property, no longer existed, 
the power to sell terminated simultaneously. 22nd January, 
]S37. Ameer Khan, petitioner, summary appeal. 

The plaintiff sued to annul the tenures of the defendants and 
to resume and assess them for rent, which tenures had been 
created in 1210 and 122], rent-free, for the purpose of digging 
two tanks for the benefit of the village, and the lower Court dis¬ 
missed the claim, considering such grants valid as per Section 8, 
Regulation XLIV. of 1793, and with reference to the decree of 
the Sudder Court dated 18th August, 1847, Hureemohun Das, 
appellant. The lower appellate Court reversed the decree on 
the invalidity of the sunnud under which the lakhiraj title was 
created. Held in special appeal, that the ruling of the lower 
appellate Court is incorrect, the present case being one between 
landlord and tenant, under Section 8, Reg. XLIV. 1793, and 
not one of resumption under the resumption laws. 14th Feb¬ 
ruary, 185G, Sheikh Kadir, appellant. 

A sale having been cancelled by the lower Courts, the special 
appellant, applied to have the sale confirmed in reversal of the 
orders of the Courts below. The sale in question was ordered, 
in execution, to recover Co/s Rs. 722-4-7, and was postponed 
pending an adjustment between the parties. On the 27th Feb¬ 
ruary, the money was paid into the Court in full, and on the 
28th a receipt in full was given in by the execution creditor who 
received his money, on the 3rd of March, from the Judge’s 
treasury, notwithstanding which on the 2nd of April the estate 
was sold by the collector and bought by the very party who had 
paid in the money to the Civil Court for the judgment-debtor. 
Held, that it must be conceded, that primfi facie, there is a direct 
infraction of the law, if a debtor’s property is sold when the 
execution creditor, has himself formally and in due time given 
information to the Court executing the decree, that the sum for 
realization of which the sale was ordered has been received by 
him. The ruling in the case Nadir Beebee, was that if notice 
of adjustment was not given to the Court, in time to stay the 
sale, it could not be set aside. In the present case, all that could 
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be expected from debtor and creditor had been done. In the 
record, there was the nazir’s return, stating that the decreeholder 
declined payment of tulubana, on the ground that her debt had 
been satisfied, and as the collector was only to sell, provided the 
debt was undischarged, the sale was not conformable with his 
instructions—appeal dismissed. Ramragor Singh and others 
appellants, 26th February, 1S5C. 

Note ,—Quum principalis causa non consistit, nec ea quidem 
quso sequuntur locum liabent or qua) accessionum locum habent 
extinguuntur cum principales res perimpte fuerint. These two 
maxims would contain an argument against a sale, made subse¬ 
quently to the satisfaction of a debt, satisfaction being a perfect 
cause of the failure of the principalis causa—and failing which 
the sale, quie sequitur, falls also. Probably no argument has 
been raised upon these maxims. 

By a settlement dated in 1821, copyhold lands, which had 
been conditionally surrendered, for securing certain mortgagees, 
were settled by the testator, subject to the mortgages, he at 
the same time covenanting to pay off the same; and there was 
a proviso, that as between the testator, his heirs, executors, and 
administrators, and the persons entitled under the settlement, 
the lands were to be the primary fund for payment of the same 
mortgage debts. In 1826, the testator paid off the debts out of 
his own monies, and satisfaction was duly entered on the court- 
rolls of the conditional surrender. In 1831 the lands were, 
under a power in the first settlement, resettled by the testator, 
and his wife, but no notice was taken of the fact of repayment 
of the mortgages. By his will the testator directed all his 
debts, &c. to be paid out of the personalty only- Held, that 
the amount of the mortgage debts was to be considered as kept 
on foot as part of the testator’s personal estate. Pears v. 
Wkeightman , 2 Jur., N. S., 586—V. C. W. 

Bill to recover a sum of money in respect of which one defen¬ 
dant was treated as primarily liable, and the other two defendants 
as secondarily liable only. The defendant alleged to be primarily 
liable, after having, by his answer, admitted his liability to answer 
the plaintiff’s demand, died, leaving assets altogether inadequate 
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meet such demand, and having, by his will, appointed two 
persons to act as his executors, both of whom declined to prove 
the will. The plaintiff then moved, under 15 & 16 Yict. c. 86, 
s. 44, that the Court would direct the suit to be proceeded with, 
in the absence of any person representing the estate of the 
deceased defendant, or appoint some person to represent such 
estate for all the purposes of the suit. The Court held, that the 
deceased defendant was “ a deceased person interested in the 
matters in question” within the meaning of the Act, and under 
the circumstances, appointed the persons named in his will to 
represent his estate for the purposes of the suit. Ashmatt v. 
Woody 25 L. J., Chanc. 23—V. C. S.— Digest , Jurist. 

Persons may be partners towards the world without being 
partners between themselves,- but if they be partners between 
themselves, they are undoubtedly partners in respect of the 
public. Stanton Iron Companijy In re } 21 Beav. 164; 2 Jur.^ 
N. S., 130 ; 25 L. J., Chanc., 142.— Digest , Jurist. 

A. and B., who had carried on business in partnership as 
ironmasters, having become embarrassed, executed an assignment 
of all their works and other property to trustees, upon trust to 
carry on their business under the style of “ the Stanton Iron 
Company,” with power to take fresh leases of the property, to 
erect new buildings as occasion might require, to keep down 
the interest upon mortgages and other incumbrances out of the 
gross income, and to divide the net profits rateably among the 
creditors, parties thereto, according to the amount of their debts. 
The trustees were to keep books of account, which were to be 
open for the inspection of the creditors. The creditors were 
empowered, at a meeting to be held as therein provided, to direct 
the discontinuance of the business, which was then to be wound 
up accordingly; and after payment of the costs of management 
and other liabilities, the trustees were to divide the residue 
rateably among the creditors; and when and so soon as the 
whole of the debts of the creditors were satisfied, the trustees 
were to hold the residue of the trust estate in trust for' A. and 
B. :—Held, that this deed did not constitute a partnership be« 
tween the parties within the winding-up Acts.— Id. 


The plaintiffs sued as ousut Talookdars, which action was dis¬ 
missed. Held in appeal, that had the evidence been ever so 
powerful in the plaintiff's favour, it would have availed him 
nothing in the absence of proof, to the execution of the pottah, 
and the settlement engagements subsequently concluded. This 
proof was necessary to give validity to the possession which 
might have been presumed from the collateral evidence adduced 
in the lower Court, but without this proof, possession or occu¬ 
pancy, was merely that of a squatter without title or license, and 
could never be held to be sufficient to establish the right to hold 
as a middle man or inferior Talookdar, *to whom a permanent 
right of tenure belonged. The inability therefore of the plain- 
tills to prove the execution of the pottah in their ancestor's name, 
or of the subsequent settlements with themselves, or at least 
their making no attempt to do so, in the Court below, leaves 
them at once without any title to hold the lands as ousut Talook- 
dars, and therefore without any valid grounds for commencing 
their action. The appeal is accordingly dismissed, p. 479, 31st 
May, 1856, Rajkishen Sein, appellant, i. e. quum principalis 
causa non consistit lie ea quidem quae sequuntur locum habent. 

The plaintiff had been originally employed as a general a^ont 
and vakeel, under a written agreement, at a salary of 700 Rs. 
per mensem, by Rajah Rajender Narayon Roy, and the Ranee 
Sidhwatee, as guardian of his younger brother, and obtained a 
decree for the full amount up to the close of December, 1839. 
The present action was brought for the salary alleged to be 
due by Rajah Rajender Narayon at 350 Rs., (notice of the 
annulment of the original agreement having been conveyed to 
him by his brother only,) and obtained a decree. Held in appeal, 
that the original agreement which was a joint agreement be¬ 
tween defendant and his brother, and in which there was no 
severalty of promises or interests, terminated, so far as the 
liability of one of the covenanting parties was concerned, and 
the scale of remuneration was fixed, and as admitted by the 
plaintiff on the 24th December, 1839, The fact that only one 
oi the two contracting parties notified its termination was im¬ 
material, no fresh agreement, either written or verbal, is alleged. 
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so as to indicate any intention in the defendant, to allow any 
salary whatsoever to the plaintiff or to employ him on terms 
different from those on which he might employ any other vakeel. 
The orders below were accordingly reversed. July 31st, 1356, 
Rajah Rajender Narayon Roy, appellant. 

Of executors de son tort, we may say, culpa est immiscere rei 
ad se non pertinenti, which may be rendered, liability will attach 
to any officious meddling with assets belonging to the estate ot 
others. The annexed is an instance in point. 

On the decease, in Belgium, of an Englishman residing there, 


liis brother, II., went and took possession of his property (all 
personal) there, demanding it of the Belgian authorities as next 
of kin of the deceased, and without giving any inventory. By 
the Belgian law, a person so taking possession of a deceased 
person's property is held to have thereby admitted assets as 
between himself and creditors of the deceased. The plaintiff. 


being’ a bond creditor of the intestate, took out letters of admi¬ 
nistration in England to his estate, and then sued H. for the 
amount of his bond debt here :—Held, first, that the possession 
by H. of assets in Belgium did not make him executor de son 
tort in England. Beavan v. Hastings (Lord), 2 Kay & J. 724. 
2 Jur., N.-S., 1044.— Digest, Jurist. 

Held secondly, that the peculiar liability imposed by the 
Belgian law on persons taking possession of the assets of deceased 
persons, being a legal right in Belgium, and requiring no aid 
from a court of equity, was equally invalid to support the suit; 
and the bill was therefore dismissed, with costs.— Id. 

A simple contract creditor obtained an order to administer the 
intestate's estate. He afterwards had notice that the estate was 
insufficient to p.ty the specialty creditor, and the costs of the 
administratrix, but he still persisted in prosecuting the suit:— 
Held, that the fund must be applied, first, in paying the costs o* 
the administratrix, then in paying the plaintiff's costs down to the 
notice, and the residue in payment of the specialty creditor. 
Sullivan v. Bevan, 20 Beav. 399.— Digest, Jurist. 

A bill of exchange, purporting to be “ for value received in 
machinery supplied to the Ilayter & Holme Moor Mines," was 


directed to the defendant as an individual. The defendant wrote 
across the bill the words “ accepted for the company, W. Charles, 
purser.” The defendant was the purser of the mine, but was 
not a member of the company :—Held, that he was personally 
liable as acceptor. Mare v. Charles, 5 El. & Bl. 978; 2 Jur., N 
S., 234; 25 L. J., Q. B., I 19.— Digest, Jurist. 

A man who holds himself out to the world as a sworn broker, 
thereby impliedly asserts that he has taken the steps necessary 
to qualify himself to act as such, and he will be bound to give 
discovery to parties employing him as a broker respecting his 
dealings and transactions as such, though he may thereby subject 
himself to pecuniary penalties, payable to the city of London, 
for acting as a broker without payment of the fees imposed by the 
57 Geo. 3, c. lx. Robinson v. Kit chin, 2 Jur., N. S., 294; 25 L. 
J., Chane., 441—L. J. Affirming decision of Romilly, M. 11., 21 
Beav. 365 ; 2 Jur., N. S., 57; 25 L. J., Chanc., 354.— Id. 

Pearl v. Deacon .—June 4, 5, and 9, 1857. 

Principal and surety—Rights of surety. 

P. joined as surety in a note to secure one-half of a debt with 
the knowledge that the debt was also secured by a bill of sale 
on the debtor’s furniture. The creditor, who was the debtor’s 
landlord, took his furniture in execution for rent which subse¬ 
quently accrued due. Upon bill filed by P.—Held, that he was 
entitled to be discharged to the extent of one-half of the value 
of the distress. 

June 9.—Sir J. Romilly, M. R.—The question which I have 
to decide in this case is, whether, the furniture having been 
given as security for the debt (or which the plaintiff was liable 
as surety, it was in the power of the creditor, to the injury of 
the surety, to seize it in discharge of another debt. I am of 
opinion that it was not. It is said that this does not come 
within the scope of the contract between the surety and the 
creditor; but I think it is a mistake to put the rights of the 
surety merely on the footing of contract. In Craythorne v. 
Swinburne, (14 Ves. 160), Lord Eldon says that it is not contract* 
but an equity arising out of the relation between the surety and 
the ci editor; and in Mayhem) v. Cricket t (2 S wanst. 185) the 
u 2 
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is an express authority upon this point; but it is said that in 
that case there is the recital of a bond, and that there is nothing 
analogous in the present case. But as the plaintiff had know¬ 
ledge of the fact, it is immaterial whether it was conveyed in 
writing or otherwise. The observations of Sir W. P. Wood, 

Y. C., in Neioton v. Chorlton (10 Hare, 646) are also in point. 

I am of opinion that if the defendants require payment from the 
plaintiff of the note, the plaintiff is entitled to say, “ You must 
give me the securities which you hold on the furniture for this 
> debt.” What the defendants have done has been to apply the 
proceeds of this furniture in discharge of a totally distinct debt, 
contrary to the original arrangement, of which the surety was 
cognisant, arid by which he became liable. What the defendants 
have received ought to be apportioned in discharge of the whole 
debt of 250 l. y and the plaintiff, as surety, is liable only for a 
moiety of the balance. The result of holding otherwise would 
be this—if A. advanced 1000£. on mortgage, and ten persons 
became sureties, each for 100^., he might release or transfer the 
mortgage for value, and then sue each of the 10 sureties for 100*?. 
each. Such a view cannot possibly be sustained. I understand 
there is no dispute as to the value of the furniture; and taking 
it at 116/?. 12$. 4 d., an account must be taken of what is due in 
respect of the 250£, the value of the furniture to go in part 
discharge, and the plaintiff to be held liable for one-half of the 
balance, with interest. The plaintiff must have his costs up to 
and including the hearing. 

A surety, who has contracted to become so on the understand¬ 
ing that he is to be co-surety with another, is wholly released 
in equity if the intended co-surety does not execute. Evans v. 
Jiremridge , 2 Jur., N. S., 311 ; 25 L. J., Ghanc., 334—L. J. 
Affirming decision of Wood, V. C., 2 Kay & J. 174; 2 Jur., N. 

S., 134; 25 L. J., Ghana, 102.— Digest , Jurist . 41 

One of two intended co-sureties executed a deed for the repay¬ 
ment of monies to be advanced to the principal debtor, on the 
understanding that the money would not be advanced until the 
deed was executed by the other surety. The deed was never 
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executed by the other surety, and no notice of his failure to 
execute was given by the creditor to the executing surety, until 
after the principal debtor had made default and become insol¬ 
vent:—Held, upon appeal (affirming the decision of Wood, Y. 
C.), that the executing surety was entitled to be discharged in 
equity from every part of the debt, and (varying so much of the 
decree as ordered the deed to be delivered up to be cancelled), 
to have an injunction to restrain all proceedings under it.— Id. 

Discharge and Release .]—Semble, that if a creditor release by 
deed one of two sureties, who are jointly and severally liable, the 
other is also discharged. Evans v. Bremridge , 2 Kay & J. 174; 
2 Jur., N. S., 134; 25 L. J., Chanc., 102.— Digest , Jurist . 

The dicta to the contrary in Giffard, Ex parte, 3 Yes. 805, 
have not been followed.— Id. 

It is not every alteration of his position by the act of the 
creditor tliat' 2 discharges the surety. To have this effect, the 
alteration must be such as interferes for a time with his remedies 
against the principal debtor. Tucker v.LaingS Kay&J. 745.— Id . 

Where the creditor knew that the surety was negotiating a 
loan for the principal debtor, for the purpose of paying off 
therewith the debt for which the surety was liable, and thus 
getting rid of such liability, and the creditor promised the debtor 
to give him further time and this induced the surety to desist 
from his attempt to raise the money :—Held, that the surety's 
liability to the creditor was not discharged.— Id. 

A letter written by the agent of a bond creditor to the princi¬ 
pal obligor, giving him eighteen months further time to pay the 
bond, upon condition of his paying off at once the arrear of 
interest, and keeping down the interest to accrue in future :— 
Held, a mere promise without consideration, and not binding; 
and therefore that a co-obligor, who had joined in the bond as 
surety only, was not thereby discharged.— Id. 

Mere forbearance or inactivity on the part of a creditor will 
not discharge a surety. Strong v. Foster , 17 C. B. 201 ; 25 
J., C. P., 106.— Digest , Jurist. 

To an action on a joint and several promissory note of the 
defendant and one S., payable to the plaintiff? at six months 
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afterdate, the defendant pleaded, secondly, payment; thirdly, by 
way of equitable defence, that he made the note at the request 
and as surety for S., to secure a debt due from S. to the plaintiffs 
(a banking company), and without value; that the plaintiffs 
took the note from the defendant as surety only; that the 
plaintiffs whilst holders of the note, without the knowledge or 
consent of the defendant, for a good and valuable consideration, 
gave S. time for payment of the note, and forbore to enforce 
payment thereof; that they could and might and ought to have 
obtained payment from S., had they required it, and not given 
r ' him time for the payment; and that the defendant had been 
and was, by means of the premises, damnified :—Held, that 
proof that the plaintiffs had funds to the credit of the principal 
debtor shortly after the bill became due, and had abstained 
from applying those funds in discharge of the note, or from 
communicating to the defendant for three years the fact that 
the note remained unpaid, did not sustain either the plea of 
payment, or the equitable defence set up by the third plea.— Id. 

To an action by the plaintiff to recover contribution from 
the defendant, his co-surety, he pleaded that without his pri¬ 
vity or consent the plaintiff had agreed to discharge the prin¬ 
cipal. ^Replication, on equitable grounds, that the agreement, 
by which it was alleged the principal was discharged, was 
worded by mistake so as to include the claim sued for, contrary 
to the intention of the parties, and that the plaintiff did not 
otherwise discharge the principal, and that the true agreement 
was in all respects performed:—Held, on demurrer, a good 
replication. Vorley v. Barrett , 26 L. J., C. P., 1. 

Sureties in 1842 covenanted with a corporation that M., who 
had been appointed treasurer to the corporation under the 5 & 6 
Will. 4, c. 76, s. 58, “ should well and truly pay to the corpora¬ 
tion, or to their successors, all such sums of money as M. should 
or might recover or receive, in virtue of his appointment as 
treasurer as aforesaid, during the whole time of his continuing 
in the office in consequence of the said election, or under any 
annual or future election of the said council to the said office.” 
At the time of his appointment the office was an annual one, 
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under tlie 5 & 6 Will. 4, c. 76, s. 58; but in 1843 was passed 
the 6 & 7 Yict. c. 89, which by sect. 6 repealed that enactment 
as inconvenient and unnecessary, and directed that the treasurer 
should “ thenceforth hold his office during the pleasure of the 
council for the time being —Held, by the House of Lords, 
that there was not such a variation of tenure of the office as 
to discharge the sureties, and that the change from an annual to 
a perpetual appointment during pleasure was provided for by the 
words of the bond, “ annual or other future election.” Dobie v. 
Benoick-on-Tweed ( Mayor , Sfc., in error) ; Renton v. Same ; Oswald 
v. Same , 2 Jur., N. S., 743 ; 25 L. J., Q. B., 383—H. L.— 
Digest , Jurist . 

Right of Surety to Securities held by Creditor.] —[By 19 & 
20 Viet. c. 97, s. 5, every person who, being surety for the debt 
or duty of another, or being liable with another for any debt or 
duty, shall pay such debt or perform such duty, shall be entitled 
to have assigned to him, or to a trustee for him, every judgment, 
specialty, or other security which shall be held by the creditor in 
respect of such debt or duty, whether such judgment, specialty, 
or other security, shall or shall not be deemed at law to have been 
satisfied by the payment of the debt or performance of the duty; 
and such person shall be entitled to stand in the place of the 
creditor, and to use all the remedies, and, if need be, and upon a 
proper indemnity, to use the name of the creditor in any action 
or other proceeding at law or in equity, in order to obtain from 
the principal debtor, or any co-surety, co-contractor, or co-debtor, 
as the case may be, indemnification for the advances made and loss 
sustained by the person who shall have so paid such debt or 
performed such duty, and such payment or performance so made 
by such surety shall not be pleadable in bar of any such action 
or other proceeding by him; provided always, that no co-surety, 
co-contractor, or co-debtor shall be entitled to recover from any 
other co-surety, co-contractor or co-debtor, by the means afore¬ 
said, more than the just proportion to which, as between those 
parties themselves, such last-mentioned person shall be justly 
liable.] 


C., as surety for D., gave to B., in 1847, a mortgage security 
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for various specified sums, aiul also for such monies as 13. should 
pay in respect of monies borrowed by D. from E. The deed 
stated that B. was liable as a surety for the repayment of these 
monies to E.; but, in fact he was under no legal liability for 
them, though he considered himself under a moral liability to 
see that they were repaid :—Held, that the deed could not stand 
as a security to B. for monies paid in respect of the debt to E. 
Lake v. Brutton, 2 Jur., N. S., 839 ; 2o L. J., Chanc., 842 L. J 

Previously to the execution of the deed of 1847, D. had 
deposited with B. a policy of insurance as security for part of 
the monies which were afterwards secured by that deed. Shortly 
after the execution of that deed, D. assigned to C. property (not 
including the policy^) by way of indemnity against his liabilities 
as surety. It appeared that C. at that time did not know of the 
existence of the policy. In 1848, D. formally assigned the 
policy to B. as a collateral security for the monies secured by the 
deed of 1847. In 1850, B., with the approbation of D., deposited 
the policy with E. as security for the debt due to him from D. 
C. having paid off the monies for which he was liable as surety 
under the deed of 1847, claimed the policyHeld that whether 
the doctrine in Newton v. Chorlton (10 Hare, 646), (as to the 
right of a surety to securities taken by the creditor of the prin¬ 
cipal debtor after the suretyship has been entered into being- 
defeated by an assignment of those securities before the surety 
pays the debt) were correct or not, the surety was entitled to 
the policy, for that the creditor had a security upon it when the 
suretyship was entered into, which security was merely perfected 
by the subsequent assignment; and that E., who took the policy 
with notice of the suretyship, took subject to the rights of the 
surety.— Id. 

Quffii-e, whether, if E. bad taken without such notice, he would 
have been protected.— Id. 

Held also, that the right of the surety to the benefit or the 
creditor’s security on the policy was not lost by his taking an 
express indemnity on certain specified property of the principal 
debtor, not including the policy, he not being at the time aware 
of the existence of that security.— Id. 
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Quaere, whether, if he liail known of the existence of the secu¬ 
rity on the policy, his taking a specific indemnity not including 
the policy, would have barred his right to it.— Id. 

One of the makers of a joint and several promissory note, who 
was a surety for the other, effected an insurance on the life of 
the latter, with his privity and concurrence, for an amount equal 
to that secured by the note. The principal died, having 
appointed the surety his executor, and the surety received the 
insurance money -Held, that to the extent to which it was not 
required for indemnifying the surety, it ought to be applied in 
payment of the debt. Lea v. Hinton, 5 De G. Mac. & G. 823. 

Cummins v. Bromfield.— -July 1th, 1857. 

Trustee and cestui qne trust — Costs, double set' allowed. 

A. hostile claim was hied for an account and administration 
against three trustees, only one having ever acted, and the acting 
trustee resided in a different part of England from the other 
two. No unreasonable conduct was proved against the acting 
trustee :—Held that he was justified in appearing separately from 
his two co-trustees; and a double set of costs jvas allowed. 

This was a claim by a legatee for 50/. under a will dated in 
1819. The defendants were the three executors, Bromfield, Eeid, 
and Medcalfe. The first alone had acted in the trusts. There 
was no other question except as to the costs of the trustees, who 
had severed in their defence. 

Hughes, for the plaintiff. 

Cairns, for persons interested in the residue, insisted that all 
the trustees were entitled to have only one set of costs. 

G. M. Giffard and Skapter, for the trustees, justified their 
appearance by different solicitors. 

Sir W. P. Wood, Y. C.—I think the trustees are entitled to 
two sets ol costs. One ti ustee acts alone for some tune * he 
then has a very hostile claim filed against him. Clearly lie is 
entitled to defend himself by a solicitor in whom lie eau place 
confidence, and who resides near him, so as not to be put to 
inconvenience whenever lie wishes to consult him. Then the 
other two trustees are naturally unwilling to join him in his 
defence, for they may anticipate that if the case bo made out 
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against him, they may be joined with him in the consequences of 
his errors. They therefore appoint their own solicitor, whom 
Mr. Bromfield was not bound to employ, especially as he resided 
at a distance; and it is not improbable that the additional 
expense in communicating with a solicitor in another part of the 
kingdom miffht have been more than was caused by Mr. Brom- 
field retaining an independent adviser on the spot. 

VICE CHANCELLOR WOOD’S COURT. 

Rumbold v. Eorteath. — April 23rd and 2817/., 1857. 

Heir-at-law — Discover// — Pedigree. 

The heir brought ejectment, to which the defendant was about 
to set up as a defence an outstanding term. The heir thereupon 
filed his bill for a production of the instrument creating the 
term Held, that he was not entitled to the production, except 
as to so much (if any) of the deed as shewed or tended to shew 
the plaintiff’s pedigree and that the rest of the deed might be 
sealed up. 

The facts and arguments in this case are sufficiently referred 
to in the judgment. 

April 28th. —Sir W. P. Wood, V. C.—The question is, whether, 
on a bill by the heir-at-law for relief and discovery as to a term 
which ' is alleged to be about to be set up on an action of eject¬ 
ment brought by the heir, the instrument creating the term will 
be directed to be produced, it being admitted that such instru¬ 
ment is in existence. The question whether the Court will, in 
such a case, or in what case, order production at the prayer of 
an heir-at-law, has been already considered in the case of Lad/j 
Shaftesbury v. Arrowsmith, (4 Yes. (16), before Lord Rosslyn; 
and that case has been approved by .Lord Eldon in the subse¬ 
quent cases of Aston v. Lord Exeter (6 Yes. 290) and Il/jlton v. 
Morgan, (Id. 290), and by Sir William Grant in Jones v. Jones, 
(3 Mer. 172). Those cases are against the production of the 
deeds. There is, however, a class of cases which has caused nio 
some difficulty; I mean where the plaintiff in equity claims as 
heir of entail. There it has been held that he has a right to 
have the deeds creating the entail, and also the deeds leading 
up to the creation of the entail, produced by any opposing 
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claimant, who seeks to obtain possession, denyiug the heirship, 
but admitting the entail, because the deeds creating the entail, 
and the documents on which it rests, are assumed to be the 
common title of both parties. But, upon consideration, it is 
plain that the decision in such a case would have no application 
to a case where the heir claims as heir general. In Aston v. 
Lord Exeter , Lord Eldon refused the application for production 
on two grounds—first, because of the authority of the case of 
Lady Shaftesbury v. ArrowsmitA ; and, secondly, because the heir- 
at-law had brought proceedings both by ejectment and also by 
bill, and if he obtained relief in this Court as heir, would be 
able then to avail himself of that discovery in a Court where he 
would not be under the control of this Court; and upon that 
principle the production was refused. Mr. Cairns relied upon 
this argument, that the production would be necessary for the 
purpose of proving the seisin of the ancestor. But I think that 
was put as strongly as possible by counsel in the case of Bennett 
v. Glossop, (3 Hare, 578); and on the authority of that case, as 
well as in accordance with those already cited, I should disregard 
the proposition. The only question is, whether, if there be any 
portion which tends to make out the pedigree of the heir-at-law, 
lie is not entitled to see it. On that point Hylton v. Morgan 
(ubi sup.) becomes important. That was no case of motion for 
production, but only a motion to restrain the defendant from 
setting up an outstanding term; but the assistance was refused. 
Lord Eldon, however, said that probably pedigrees would be 
ordered to be produced, and my own opinion inclines the same 
way. If, therefore, there be anything in this deed relating to 
the pedigree, the heir is entitled to see it; the defendant may 
seal up all the rest. If an affidavit be made that no part of this 
deed affects, or relates to, or tends to shew the pedigree of the 
plaintiff, it will not be necessary to produce it at all. 


Amiss v . Hall. — Bine dth, 1857. 

Trustee and cestui que trust—Direction to accumulate— Interest. 
Where there is a direction in the will to accumulate a residue, 
with which the executor and trustee does not comply* he \mU 
not be allowed to pay the bare residue into Court, but must pa} 
x & 
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also interest from the expiration of one year after the testator’s 
decease up to the date of filing the answer. 

In this case the defendant was a sole executor and trustee. 
The plaintiff claimed as residuary legatee. The testator died in 
November, 1853. The plaintiff filed the present bill in April, 
1856, alleging that the trustee, though repeatedly applied to, 
constantly neglected to give any accounts whatsoever. The 


defendant put in his answer in May, 1856, in which he admitted 
a clear residue of 121/. in his hands in respect of the residuary 
estate, and paid 100/. into Court, retaining the balance towards 
answering his costs. The will contained a direction to accumu¬ 
late the residue at compound interest, which the defendant had 
neglected to do, but had kept the money in his own hands to 
answer any possible debts of the testator. It did not appear 
that the testator was indebted to more than a very few pounds, 
which had long since been paid. 

Sir W. P. Wood, Y. C.—The rule is clear; and perhaps it is 
as well to mark the rule by adhering to it in such a case as the 
present, where the amount is small. Where there is a direction 
to accumulate, and the trustee fails to comply with that direc¬ 
tion, he must pay interest.— Simple interest at 4/. per cent . per 
annum from one year after the testator’s decease down to the date 
of filing the answer . 

'Privileged Communications between Attorney and his Client .] — 
An attorney is not bound to produce, or to answer any questions 
concerning the nature or contents of a deed or other document 
intrusted to him professionally by his client, and the judge has 
no right to look at the instrument to see if the objection to pro¬ 
duce it, or disclose its contents be well founded or not. Volant 
v. Soycr, 13 C. B. 231.— Digest, Jurist . 

A sole trustee, who had appropriated 4,000/. part of the trust 
property, deposited in the box. in which he kept the trust deed 
and the securities for other portions of the trust funds, two 
policies of assurance, one on his own life for 2,000/., the other 
on the life of his father for 3,000/., inclosing them in an envelope 
with a memorandum, that “ in the event of his” (the trustee's) 
« death,” the amount of the inclosed policies was to be applied 
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to the repayment of 4,000£. borrowed by him of the cestui quo 
trust. Six years afterwards the trustee became bankrupt. The 
policy for 2,000£. was found by the officer of the Court of Bank¬ 
ruptcy inclosed with the memorandum in the box, the other 
policy having been paid to the bankrupt upon his father’s death : 
—Held, as between the cestui que trust and the assignees in 
bankruptcy, first, that notwithstanding the words importing 
contingency, the memorandum was a valid declaration that the 
policy was, in any event, subject to the trusts of the settlement. 
Bankhead , In re, 2 Kay & J. 560.— Digest, Jurist . 

Held, secondly, that there being a valid declaration of trust 
by the sole trustee, he was the proper person to be in possession 
of the policy; in other words “ the true owner” within the 
meaning of the 12 & 13 Yict. c. 106; and he being also in the 
reputed possession of the property when the bankruptcy took 
place, there was no separation of interests, the true owner and 
the reputed owner were the same person, and the 125th Section 
did not apply. And an order was made, under the 130th Sec¬ 
tion, for an assignment of the policy to the new trustees of the 
settlement.— Id. 

A singular case, where money was held to be impressed with 
the character of land and consequently accrued to the benefit of 
a convicted felon is given from the Jurist, May 2nd, 1857. 


VICE-CHANCELLOR KINDERSLEY’S COURT. 

Harrop’s Estate. — Feb . 27 th and March 28 th. 

Felony — Forfeiture — Conversion . 

Land belonging to several persons was taken under an act of 
Parliament, and the purchase-money paid into court. One of the 
owners was afterwards convicted of felony, and sentenced to 
transportation for seven years, after the expiration of which he 
claimed his share of the purchase money :—Held, that the money 
retained its character of realty, and was not forfeited to the 
CroWfi. 


The purchase-money of lands taken under the Lands’ Clauses 
Act, when paid into court under the 69th section, is realty; 
when under the 76th section, it is personalty. 

The facts of this case are fully stated in his Honor’s judgment. 
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trlasse and Milne, for the petition.—The petitioner, having 1 
undergone the punishment to which he was sentenced, is now', 
under the 9 Geo. 4, c. 32, s. 3, in the same position as if he had 
been pardoned; and no office having been found during the time 
of the attainder, he is entitled to any real property he may have 
had before conviction, though his personalty was absolutely 
forfeited to the Crown. The question therefore is, whether this 
is realty or personalty; and all the cases are to the effect that 
such a payment into court did not operate as a conversion. [Ex 
parte Walker , 1 Drew. 50S; 17 Jur. 706; Lire Taylor } 9 Hare* 
596; In re Thompson , 2 Weekly Rep. 801 ; Gough v. Davis , 2 
Kay & J. 623; Toolceifs Trusty 1 Kay and J. 3 ; 16 Jur. 70S.) 

Wickens, for the Crown, contended that for this purpose the 
money must be regarded as personal estate, and as such forfeited 
absolutely to the Crown. (Exparte Cramer , 1 Sm. and G. 132 ; 
Ex parte Flamank 1 Sim., N. S., 260). The land was taken and the 
money paid before the conviction, which operated as a forfeiture. 

March, 28.—Sir. It. T. Kindersley, V. C.—The question in 
this case is as to the right to a sum of 203/. cash which is 


standing in this court to an account in the matter of Harrop’s 
estate, and in the matter of a certain act of Parliament relating 
to the improvement of the town of Manchester. It is claimed 
on the one hand by the petitioner John Thomas Harrop Black- 
sliaw, and by the Crown on the other. The question which 
arises is, whether that sum of cash is to be treated as having the 
character of realty or of personalty. If it is personalty it belongs 
to the Crown, but if realty it belongs to the petitioner. The 
sum in question is part of a larger sum of 1196/. 13s. 3 (l. which 
in the year 1842 was paid into the Bank by the corporation of 
Manchester as the purchase-money of certain lands taken under 
the powers of their act of Parliament. At the time when the 
corporation took that land, it stood limited under a very peculiar 
will, which has received its construction by the Court, a'great 
many persons being interested in divers interests in the land ; 
and the present petitioner, who was then an infant, was entitled 
under the will of his mother, who was then dead, to a certain 
share in these lands in remainder on the decease of his grand- 
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mother, who was then living. In November, 1848, the peti¬ 
tioner Blackshaw was convicted of felony, and sentenced to 
transportation for seven years. Of course, the period of his 
sentence expired in November, 1855. An order was made by 
the Court directing an inquiry as to the persons entitled to the 
sum of 1196£ 13<s. 3d., and the Master, by his report, with 
reference to the interest of the petitioner Blackshaw, found that 
he was a convicted felon. An order was made in 1S50 directing 

o 

payment of divers shares to the persons entitled, the sum which 
represented the share in which the petitioner was interested in 
remainder, amounting to 2031., being carried over to the separate 
account of Blackshaw, a convicted felon. In January, 1850, 
while the sentence was still in operation, the petitioner attained 
the age of twenty-one. These are the circumstances under 
which the question arises :—The act of Parliament on which the 
question arises is the act of the 11 Geo. 4, intituled “ An Act to 
amend several Acts for supplying the Town of Manchester with 
Gas, and for regulating and improving the same Town,” and it is 
necessary to consider some sections of this Act to determine whe¬ 
ther the sum in question is realty or personalty. The first 
section which is material is the 90th, which is in the usual form 
of sections in similar Acts. By that section corporate bodies, 
and all other persons having an interest in houses, lands, &c. 
within the town of Manchester which the improvement com¬ 
mittee should consider necessary for the purposes of the Act, are 
empowered to lease or sell the same to the commissioners. By 
the 91st section it was enacted, that if any such corporate body, 
trustee, or other persons should, for fourteen days after notice of 
the intention to take such houses or lands had been given, refuse 
or neglect or not agree for the sale of the same, or by reason of ab¬ 
sence or disability should be prevented from treating or agreeing, or 
could not be found or known, or could not produce a clear title to the 
same lx to the satisfaction of the commissioners, the commissioners 
should cause the value and recompense to be made for such 
houses, &c. to be inquired into by a jury of twelve men of the 
county wherein the same should be situated. The 98th section 
contains directions as to what shall be done with the purchase- 
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money if it shall exceed 200£. This is the material section with ic- 
ference to the present question. It enacts, that it any money shall 
he agreed or awarded to be paid for the purchase of any houses' 
buildings, Sic. to be purchased, taken, or used by virtue of the powers 
of this Act, which shall belong to any corporation or persons under 
any disability or incapacity, such money shall, in case the same 
shall amount to or exceed 200/., with all convenient speed, be paid 
into the Bank of Englaud, in the name and with the privity of 
the Accountant-General of his Majesty’s Court of Exchequer at 
Westminster, to be placed to his account there ex parte the 
commissioners for executing this act, to the intent that such 
money may be applied under the direction and with the approba¬ 
tion of the said Court, by an order to be made upon petition to 
be made by the persons who would have been entitled to the 
rents and profits of the same houses and lands ; or where such 
money shall not be so applied, then the same shall be laid out 
and invested, under and with the like direction and approbation 
of the said Court, in the purchase of other lands, tenements, 
and hereditaments, which shall be conveyed and settled to, for, 
or upon such and the like uses, trusts, intents, and purposes, and 
in the same manner as the houses, buildings, lands, tenements, and 
hereditaments which shall be so purchased, taken, or used as afore¬ 
said stood, settled or limited, or such of them as at the time of mak¬ 
ing the conveyance and settlement shall be existing undeter¬ 
mined, and capable of taking effect; and in the meantime, and until 
such purchase shall be made, the money shall, by order of the said 
Court of Exchequer, upon application thereto, be invested by the 
Accountant-General in his name in the purchase of 3/. per cent. 
Consolidated or 31. per cent. Reduced Bank Annuities, or in 
government or real securities; and in the meantime, until such 
Bank Annuities or government or real securities shall be ordered 
by the Court to be sold for the purposes aforesaid, the dividends 
or interest or annual produce of the Consolidated or Reuueod 
Bank Aunuities, or government or real securities, shall from time 
to time be paid, by order of the Court, to the person or persons 
who would for the time being have been entitled to the rents 
and profits of tlio said houses, lands, tenements, and heredita- 
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ments so hereby directed to be purchased, in case such purchase 
or settlement were made. The 101st section enacts that the 
purchase-monies may, in certain cases, be paid into the Bank by 
the commissioners. These are the only sections it is necessary 
to notice in regard to this question. The OStli and the 101st 
sections determined what shall be done with the money in certain 
cases. If the money comes within the 9Sfch section, then it 
comes within the direction that the money shall be invested in 
the purchase of lands, and retains the character of realty. But 
if it comes under the 101st section, there being nothing to place 
it under the character of realty, it is personalty. I have looked 
through various cases which have been cited on the question— 
The Midland Counties Railway Company v. Osioin, (1 Coll. SO) ; 
Ex parte Cramer, (1 Sm. & G. 82); In re Taylor's Settlement, 
(9 Hare, 59G); and In re Horner's Estate, (5 De G. & S. 433). 
In all these cases the matter came under sections corresponding 
with the 98th section of this Act, and the Court came to the 
conclusion that the money was impressed with the character of 
land, and was to be treated as such. There is another case, Ex 
parte Flaman/c, (1 Sim., N. S., 200), where the determination 
was, that the matter came within a section of that act corre¬ 
spond with the 101st section of the act I am now considering- 
In the case of Ex parte Cramer , (l Sm. & G. 132) the decision 
come to was on this same act of Parliament. It appears to me, 
that, according to the cases cited, whenever the case comes under 
the G9th section of the Lands’ Clauses Consolidation Act, which 
corresponds with the 98th section of this act, then the money is 
impressed with realty; but when it comes under the 76 th section 
of that act, which agrees with the 101st section of this act, it is 
personalty. In Flamank's case it was determined that the 
money came under the 76th section of the Lauds’ Clauses Con¬ 
solidation Act, but in all the other cases under the 69th section. 
The question is, whether the present case comes under the 93th 
or the 101st section of the act. A jury has been summoned, 
and has assessed the sum to be paid, namely, 1196/. 13<s\ Sd., 
which is to represent the interests of the various persons, includ¬ 
ing that of the petitioner. The money was paid into tlie Bank 
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under the 98th section, and not under the 101st, and, if so, it is 
impressed with the character of realty. At the time it was paid 
in, and until 1851, Blackshaw was an infant. At the time it 
was paid in, it was impressed with the character of realty, and 


until the petitioner attained twenty-one he could do nothing to 
give it a different character. His conviction took place in 
1S48, and when he attained the age of twenty-one he was not 
in a condition to alter the character of this property. The money, 
then, being impressed with the character of realty, and nothing 
having been done to alter that character, the petitioner must be 


' declared to be entitled to it. 

Widens asked for the costs of the Crown, and cited The 
Midland Counties Railway Company v. Osum, (1 Cull. 74). 

Ills Honor declined to give these costs. 2nd May, 1857. 

How the liability of sureties may be affected by a change in 
the status of their principal will be seen by the annexed cases, 
taken from the Jurist of May 16th, 1857, p. 193, November 


28th, 1857. 

The question, how far the liability of sureties is affected by 
a change in the status of their principal, has been considered by 
our Courts on several recent occasions. The circumstances under 
which it has generally arisen have been, that the sureties have 
become bound for the acts of their principal while he was filling 
a certain office, and that afterwards a statute has been passed 
altering the tenure or the duties of his office. In all these cases 
the continuing liability or non-liability of the sureties must be 
determined by reference to the contract into which they have 
entered. While, on the one hand, where the risk is increased in 
a manner which they never contemplated, they may well say, 
«non hsec in foedera veni;” yet, on the‘ other, it is perfectly 
competent for them to bind themselves beyond the limits of the 
office filled by their principal at the time of their obligation 
being incurred, and they cannot claim to be discharged merely 
by reason of a change in the duration or the duties of such office. 
The principal authority upon this subject is Oswald v. The Mayor 
0 j‘ Rerwick-upon- Ttoeed, (5 II. L. C. 586; 2 Jur., N. S., part 1, 
p. 743); wbicli was decided last year in the House of Lords. 



The facts were these:—In 184 i David Murray had been ap¬ 
pointed treasurer to the borough of Berwick. This was under 
a resolution of the mayor and corporation, declaring what were 
his duties, that he should find sureties in 2000/., and “ should 
be appointed for the remainder of the year ending the 9th 
November next, if it should so long please the council, but not 
otherwise.” Upon his appointment he and his sureties gave to 
the corporation a bond, which recited the appointment of Mur- 
ray as treasurer for the remainder of the year ending the 9th 
November, 1842, if it should so long please the council, but not 
otherwise. It was then provided that the sureties should be 
bound for Murray during the whole time of his continuing in 
office in consequence of the said election, “ or under any annual 
or other future election ” of the said council to the said office. 
At the time when this bond was executed the office of treasurer 
was an annual office, to which, under the 5 & 6 Will. 4, c. 76, s., 
58, the council was in every year to appoint; but in August, 
1843, while Murray was still holding the office, another statute 
(the 6 & 7 Viet. c. 89) came into operation, which directed the 
council in future to appoint to such office during pleasure . Mur¬ 
ray was re-elected under this new law, and the first question was, 
whether this was a “ future election to the office” within the 
meaning of the bond, so as to render the sureties liable for a 
subsequent default of their principal. This question was answered 
in the affirmative. “ It is certain,” said Alderson, B., delivering 
the opinion of the judges, “that the sureties meant not to limit 
their responsibility to the first election, for they agree to be 
bound c if David Murray continues in the said office under any 
annual or other future election.* What do these words mean ? 
In the first place, they mean that he must continue in the 
said office; and this restrains the liability, not merely by 
the continuity, but also by the identity of the office. Its 
duties, therefore, primft facie must not be changed, its liabili¬ 
ties and checks must not be varied, nor even its duration or 
tenure altered. But then this last, it is said, is specially 
provided for by the other words, ‘ annual or other future election 
for the natural meaning of these words is, ‘ any future election, 
y 2 
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annual/ If so, the bond 
contains a declaration that the sureties will be liable, though 
the duration or tenure of the office may be changed, and although 
the appointment may cease to be annual. And, in truth, that 
change entails all the consequences which necessarily follow it, 
even as to the change of liabilities if any there be ; for if the 
change of the duration is contemplated, and the mere change of 
duration necessarily varies the liability to account, that alteration 
of the liability to account must be considered as also contem¬ 
plated.” In answer to an argument that the bond should be 
' construed as containing a recital that the future appointment 
must be made according to the law which was in force when the 
bond was giVen, the learned judges said—“The reason for 
referring to the recitals in a deed is, because, from the circum¬ 
stances and facts there stated, the parties themselves have plainly 
expressed their intention; and consequently, in accordance with 
that expressed and specified intention, the Courts construe and 
modify the more general words of their covenant. But it is 
somewhat strange to propose that the Courts should construe 
their covenant by what must be at most an implied recital 
suggested by the counsel, and that where there is no express 
recital oij. this subject at all; and therefore we can only in the 
present case construe the words of the covenant without any 
such light being thrown upon them.” 

To the same effect is the decision of the Court of Queen’s 
Bench in The Mayor , fyc. of Dartmouth Hardness v. Silly y (20 L. 

J., Q. B., 90). There the facts were precisely similar .to those 
of the preceding case, as to the nature and change of the office, 
but the bond contained a recital that the treasurer of the 
borough had been appointed under the stat. 5 & G Will. 4, c. 76, 
and its condition was, that he should at all times account for 
and apply all monies in his hand as treasurer (whether by virtue 
of his present or any subsequent appointment to the said office) 
according to the direction and intent of the said statute, and in 
every other respect act in conformance with the same, “ aucl all 
other laws and regulations now or hereafter to be in force touching 
the said office of treasurer , or the person or persons performing , or 



104 


whether annual or other than 
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liable to perform, the duties thereof” It was held that the sure¬ 
ties were liable for a breach of duty by the treasurer, under an 
appointment during pleasure, by virtue of the stat. G & 7 Viet, 
c. 89. Lord Campbell, C. J., delivering the judgment of the 
Court, said, “ Unless there be words in the condition of the 
bond to continue the obligation after such a change in the tenure 
of the office, there can be no doubt that it would be extinguish¬ 
ed both as to principal and sureties. The condition recites that 
the appointment to the office of treasurer was under the 5 & 6 
Will. 4, c. 7 G, and without any such recital parties to such a 
bond are always supposed to contract according to the existing 
state of the law, and in the belief that the law will continue 
unchanged, if they make no provision for the contingency of a 
change in the law. But, as observed by Maule, J., in Osioald v. 
The Mayor of Benoick , ‘ there is nothing to prevent parties, if 
they choose by apt words to express an intention so to do, from 
binding themselves by a contract as to any future state of the 
law. Supposing that the parties to this bond had contemplated 
that some alterations might be made by law in the office of 
treasurer, there would have been nothing illegal in the sureties 
binding themselves to be answerable, though the nature and 
tenure and duties of the office were changed/ Now, looking to 
the whole of the condition of the present bond, we think that it 
is framed with this view, and that it contains language more 
potent for this purpose than any to be found in the instrument 
adjudicated upon in Oswald \. The Mayor of Berwick ” In 
Pylus v. Gibb and others (3 Jm\, N. S., part 1 , p. 815 3 26 L. J., 
Q. B., 41) the condition of a bond recited that a bailiff of a 
county Court had been appointed under the 9 & 10 Viet. c. 95 , 
and stipulated for the proper execution by him of all warrants 
issued out of the said Court to the high bailiff, and for his due 
performance of the office of bailiff, and for his not taking any 
lees except those specified in that act. Statutes were afterwards 
passed increasing the jurisdiction of the county Court in point 
ol amount giving it jurisdiction in matters of insolvency and 
over absconding debtors, and enabling any one of the bail ills 
authorised by the judge to sell goods seized in execution without 
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the intervention of a sworn broker. The Court of Queen’s 
Bench held, that by these statutes the duties and liabilities of the 
office were essentially changed, and the risk of the sureties in¬ 
creased, and that consequently they were discharged although 
the breach of duty relied on arose entirely out of the original 
duties of the office. It was argued, that as the breach which 
actually occurred would have been a breach before any new 
duties were imposed, the sureties were still liable pro tanto, and 
that the bond remained as a bond applicable to the old duties. 
But the Court held that such a severance could not be made, 
both upon principle and on the authority of Bonar v. Macdonald , 
(3 PI. L. C. 226). Coleridge, J., said, cc The liability of the 
sureties is'increased as to the old duties by the fact of new 
duties being cast upon the principal; and in common sense this 
must be so. A prudent man would not consider it the same 
thing to be surety for a person who ha3 to perform duties impos¬ 
ing a slight pecuniary responsibility, and for one whose duties 
involved greater pecuniary responsibility. In all those cases the 
solvency of the principal is a material element. I may be willing 
to guarantee the performance of his duties by the bailiff of a 
court which is limited to the recovery of debts under 201 .; but 
if I were told that he was also to discharge duties relating to a 
court of bankruptcy, or of a court of unlimited jurisdiction, I 
might be very unwilling to execute the bond.” Wightman, J., 
said, u It may be taken as a principle of law, that a bond by a 
surety, conditioned for the due performance by his principal of 
the duties of an office, is rendered null if the office or its duties 
are so altered as in any degree to increase or vary the risk of 

the surety to his possible disadvantage. The bailiff might 

be veiy competent, in the opinion of the sureties, to execute the 
duties of the office of bailiff of the limited jurisdiction, but not 
if other important duties are cast upon him.” Upon similar 
grounds sureties were held to be discharged in the late case of 
Badger v. Finch:* They had entered into a bond for the duo 
discharge by an income-tax collector of the duties of his office. 
The bond recited that lie had been appointed collector of the 
* Q. B. April 24>, 1857. 
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property, income, and assessed taxes which had been or thereafter 
should be charged or assessed within a certain parish “ under 
and by virtue of the several acts relating to the said duties.” 
By subsequent act the income-tax was raised 2d. in the pound. 
The Court held that the new act increased the risk, and that 
the condition of the bond contemplated only the collection 
of money under the statutes which were in existence at the time 


when the bond was given. 

Every decision coming from a judge of such high reputation as 
Sir William Page Wood carries with it so much weight, and is so 
likely to be followed in practice without apprehension, that it is 
more important to call attention to anything coming from him 
that may appear questionable, than if it* came from- a quarter 
entitled to less respect. We are further emboldened to make 
some observations on the decision to which we are about to refer, 
by the fact, that in the case of Lake v. Bratton (2 Jur., N. S., 
part 1, p. S39) Sir J. L. Knight Bruce, L. J., during the course 
of the argument, made some observations clearly shewing that 
he was disposed to consider that decision erroneous, and Sir G. 
J. Turner, L. J., appeared to regard it as very questionable. It 
was not, however, necessary to determine the point, and it was 
not alluded to in the judgments. 

The case above referred to [Newton v. Charlton , 10 Hare, 646) 
raised this short point, whether a creditor whose debt was secur¬ 
ed by the bond of the principal debtor and a surety, and who 
long after the execution of the bond took from the principal debtor 
an equitable mortgage by way of further security for the debt, had 
in any degree affected his rights against the surety by giving 
up the mortgage. The Vice-Chancellor held that he had not. The 
mortgage was not voluntarily given up with the intention of re¬ 
leasing it, but the benefit of it was lost by a careless parting with 
the title deeds. The principles, however, on which the judg¬ 
ment proceeded apply equally to the case of a voluntary release, 
and it does not appear that the circumstance of the loss having 
been occasioned by laches rather than by a wilful act, need for 
our present purpose be further adverted to. 

The grounds upon which the learned judge proceeded ueu 
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ted by him in a very elaborate judgment. He considered it 
settled that a surety is entitled to the benefit of all securities 


held by the creditor for the debt at the time the contract for 
suretyship is entered into, whether at the time he knew of their 
existence or not, and that the creditor cannot-deal with them so 
as to deprive the surety of the benefit of them. He also consi¬ 
dered that the cases established the right of a surety, on paying 
off the debt, to have an assignment of all securities then held by 
the creditor, including those subsequent to the suretyship; but 
that as regarded such subsequent securities, no case established 
T that the surety had any right at all until he took some active 
step to get the benefit of them; while the case of Wade v. Coojie 
(2 Sim. 155) was the other way. His Honor, therefore, held 
that the surety cannot complain if the creditor, at some time 
subsequent to the contract of suretyship, takes securities from the 
principal, and then gives them back, such a proceeding not al¬ 
tering the position of the surety under the original contract. 

This decision was not appealed from, but we have been inform- 
ed that the case was compromised. It is certainly unfortunate 
that a point of such interest was thus prevented from coming 
before a superior court. 

It has been well observed by one of the Lords Justices, that it 


can seldom be right to consider the extent of a rule as being 
only that of the examples of it; though there must probably be 
surer and more dangerous error in stretching a rule beyond the 
reason for it. It must be admitted that none of the instances do 
carry the rule as to the rights of a surety beyond the extent to 
which it has been limited by the Vice-Chancellor; but the ques¬ 
tion remains, whether to carry the rule further would be stretch¬ 
ing it beyond the reason for it, and whether, in fact, the reason 
does not require the giving to the rule a wider extent than he 
has allowed to it. 

Now, on what reason is the admitted rule, that the surety is 
entitled to the benefit of the securities held by the creditor at 
the time of the suretyship being entered into, founded? Not on 
contract, but, as it has been repeatedly laid down, on natural 
equity; and the principle was thus enunciated by Sir G. J. 
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Turner, L. J., when Vice-Chancellor, in Young v. Regnell, (9 
Hare, 809):—“As between.the principal and the surety, the 
principal is under an obligation to indemnify the surety, and it 
is, as I conceive, from this obligation that the right of the surety 
to the benefit of securities held by the creditor is derived. The 
principle is not, I think, much dissimilar to that which applies 
where a man directs part of his estate to be employed in carrying 
on a trade, in which case the creditors of the trade have a right 
to resort to that part of the estate, because the trustees have a right 
to be indemnified out of it.” If this be the principle, it appears to 
apply to the case of a subsequent further security taken by the 
creditor from the principal debtor, as much as to securities existing 
when the suretyship was entered into. The principal is under an 
obligation to indemnify the surety; therefore the surety has a 
right to say, as between himself and the principal, that the se¬ 
curities given by the principal, shall be first resorted to; and it 
is difficult to see what their dates have to do with the applica¬ 
tion of the principle. 

Again : it is admitted by the Vice-Chancellor that the surety 
may at any time, if he chooses to take active proceedings, obtain 
the benefit of all subsequent securities then held by the creditor. 
It may be law, but it does not seem consistent with reason or 
convenience, to hold that the creditor may at any time, by his 
own voluntary act, without the surety’s assent, take away this 
right. A mere omission to enforce the securities, even though 
they may thereby be lost, is quite another matter, it being ad¬ 
mitted that a creditor is not bound to use diligence against the 
principal unless the surety calls upon him to do so. 

The surety having thus, ex concessis, a right at any time to 
obtain the benefit of all securities held by the creditor, whether 
contemporaneous with the contract of suretyship or subsequent, 
on what is the distinction to be founded that the creditor though 
he may defeat this right as to the subsequent securities, cannot 
do so as to the earlier ones ? If the rule had been that the surety 
was only to have the benefit of those earlier securities of w hich 
he knew, then a satisfactory answer might have been given, foi 
it would have been said, “ The surety contracted his suretyship 
z 
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nowing that there were certain securities given by the principal 
to the creditor; he contracted with a view to those securities, and 
the creditor is not to be permitted to alter the state of things on 
the faith of which the surety contracted.” It is settled, however, 
that the creditor cannot, without releasing tlie surety, give up 
securities which he held at the time of the contract, whether 
the surety knew of their existence or not; so that the distinction 
cannot turn on the point that the surety contracted with regard 
to them. In reply to this it has been urged, that the utmost 
good faith is supposed to exist between the contracting' parties, 
and that the law therefore presumes that the surety is made 
acquainted with all the securities which the creditor then has. 
It seems to' us that this is a technical way of arriving at a 
conclusion which is better arrived at by the application of a 
principle commending itself to the common sense ot mankind; 
and such the principle laid down by Sir G. J. Turner, L. J., 
and referred to above, appears to be. The technical way does 
not seem to us to be satisfactory even as a technical way. Good 
faith, no doubt, requires that a person who is asked to become 
a surety should be informed of every circumstance that may 
tend to his injury; but we cannot see what moral obligation 


there is„to inform him of all the circumstances which tend to 
render the suretyship less dangerous. If the rule only were, 
that in the absence of any evidence to the contrary it should be 
presumed that the surety was informed of the existence of the 
securities, and was to be treated as having entered into his 
contract on the faith of them, that would be founded on reason; 
for it is probable that he would be informed of them, as a motive 
to induce him to become surety. The rule, however, is not 
so confined; it is broadly laid down by Lord Eldon that it is 
immaterial whether the surety knows of them or not. e 
think the duty of the other parties to inform him of them can 
only arise from his having a lien upon them ; and that his lien 
does not arise from its being the duty of the other parties to 
tell him of them, but from the natural right to have the liability 
discharged by the person and out of the property primarily 


liable. 
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We think that on reviewing all the cases so elaborately 
commented upon by the Vice-Chancellor, (except Wacle v. Coope, 
which we shall presently consider), there is nothing to conflict 
with the view, that the true principle is, that the surety has, 
independently of contract, a right to be indemnified against the 
debt by the principal debtor; that he has, therefore, as between 
himself and the debtor, a right to throw the demand upon the 
securities for the debtor held by the creditor, at whatever time 
created; and that the creditor, though he is not bound to observe 
this order, nor bound to exert diligence to recover the demand 
from the principal or his property, yet is bound not to take any 
active step by which the right of the surety against the principal 
or his securities may be defeated. The rules on this subject are 
said to be founded on natural equity; and we say, without fear 
of contradiction, that it is against natural equity and against 
conscience, that a creditor, who after the contract of suretyship 
obtains from the principal debtor a security sufficient to cover 
his demand, should voluntarily release this security and go 
against the surety. As between the surety and the principal, 
the securities given by the principal are the primary fund for 
the payment of the debt; and it seems to be contrary to those 
principles on which the ordinary doctrines as to marshalling 
assets are founded, to hold that the creditor has a right, by active 
steps, to throw the ultimate burthen of the debt, upon the per¬ 
son secondarily liable. 

The case of IVade v. Coope (2 Sim. 155) appears to have been 
regarded by the Vice-Chancellor as an authority against the 
surety, which, in the absence of direct authority in the surety’s 
favour, he was bound to follow. We think, however, if we may 
presume to dispute the Vice-Chancellor’s opinion on such a 
point, that on examination that case can hardly be considered to 
be of any authority on the question. In the first place it must 
be observed, that the Vice-Chancellor of England states, in. 
terms, that the bond in which the surety was bound was given 
in respect of one part of the debt, and the mortgage of which 
the surety claimed the benefit in respect of another part oi it , 
and the judgment appears almost entirely to turn, and a. 
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marginal note shews, was understood by the reporter to turn, on 
the point, that the bond and mortgage were not securities for 
the same debt. How far this was a correct view of the facts 
may admit of doubt; but we think that every one reading the 
judgment will be of opinion, that the leading idea in the Vice- 
Chancellor’s mind was, that there was a want of sufficient iden¬ 
tity between the debt secured by the bond and the debt secured 
by the mortgage, and that he laid comparatively little stress on 
the difference in point of date. If he intended (which we do 
not think he did) that his judgment should apply to the simple 
case of a subsequent security given for the debt for which the 
surety is liable, it appears to us to lay down a proposition which 
goes far beyond what Sir W. P. Wood, V. C., treated it as es¬ 
tablishing—a proposition which, according to the view of the 
law taken by Sir W. P. Wood, V. C., himself, is opposed to the 
current of the decided eases, and which therefore, is no authority 
for anything. The Vice-Chancellor of England first states the 
established doctrine to be, “ that where a man becomes the sure¬ 
ty for a debtor for the payment of a debt, he has, if he pays the 
debt, a right to avail himself of all the securities which the credit¬ 
or has.” Then, if we omit all that relates to the security being 
for a different sum, the substance of the rest of the judgment is, 
that this doctrine does not apply where the security is given sub¬ 
sequently to the contract of suretyship. Now, in Wade v. Coope, 
the question did not, as in Newton v. Charlton relate to the ob¬ 
ligation of the creditor to preserve the security for the surety. 
The surety had paid what he was liable for, and had become 
transferee of the security. The proposition in Wade v. Coope , 
then, assuming that the Vice-Chancellor of England meant his 
observations to apply to the simple case above supposed, is that 
the surety, paying off the debt, is not entitled to claim the 
benefit of such subsequent security, though in existence at the 
time when he pays the debt—a proposition which is in direct 
opposition to one of the rules stated by Sir W. P. Wood, V. C., 
(see 10 Hare, 65G, GGO), to be established by the cases. 

We think, then, that W%de v. Coope cannot be treated as any 
authority on the question, and it is much to be regretted that so 
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much weight was given to it, when, as it seems to us, principle 
would have led to an opposite conclusion, and one at which the 
other cases would not have prevented the Court from arriving. 

Where one of a set of trustees is a solicitor, and by the direc¬ 
tion of his co-trustees acts professionally in matters relating to the 
trust estate (such business being done out of court, and not in 
a cause in Chancery), he will not be allowed any remuneration 
for professional services, but only be entitled to costs out ol 
pocket. Broughton v. Broughton , 5 De G. Mac. & G. 160 ; 1 
Jur., N. S., 965; 25 L. J., Chanc., 250.— Digest Jurist . 

Where one of a set of trustees is one of a firm of solicitors, 
and the firm act, by the direction of the trustees, professionally 
in the matters of the trust estate (such business being done out 
of court, and not in a cause in Chancery), the firm will not be 
allowed any remuneration for their professional services, but 
only be entitled to costs out of pocket.— Id. 

The annexed case will show where the wife, reverts to her 
ordinary position as plaintiff, on the failure of the action against 
her husband. 

Costs in Separation Suits.'] —Where the wife is plaintiff in a 
suit instituted by the wife for separation, on the ground of 
adultery, against her husband, and fails in her suit, if her income 
is large in proportion to the income of the husband, the Court 
will not order her costs to be taxed as against the husband, but 
will leave her to pay those costs herself. Fyler v. Fgler y 1 Deane 
Ecc. Rep. 175.— Digest Jurist. 

Where the rights of an assignee for value and these of a pro¬ 
visional assignee were conflicting the former prevailed. The 
principle of general application. 

A life insurance company received notice of an assignment 
by an insurer of a policy, which the company had granted, and 
the insurer afterwards became insolvent. Soon after the death 
of the person whose life was insured, the assignee for value, 
applied for payment of the sum due upon the policy; and the 
company inquired of the provisional assignee of the insolvent 
whether lie would consent to payment being made to the assignee 
for value. The provisional assignee said he could not give such 


MIN/Sr^y 


174 



<SL 


consent, but that it must be sought for from the Court of Insol¬ 
vent Debtors. The insolvent himself gave notice to the company 
not to pay over the policy monies to his assignee for value, on 
the around that the debt for which it was assigned as a security 
was satisfied. In the meantime an action was brought upon the 


policy by the assignee for value, in the name of the insolvent- 
against the company:—Held, that it was not a case in which 
the company was entitled to file a bill of interpleader against 
the plaintiff in the action, the insolvent and his provisional 
assio'nee, the insolvent having no title, and the title of his 
provisional assignee being subordinate to that of the assignee 
for value. Deslorough v. Harris, 5 De G. Mac. & G. 439 ; 1 
Jur., N. S., 98G .—Digest Jurist. 

A wife who lives with her husband and has separate property, 


over which she has a power of appointment by deed or will, is 
entitled to dispose, not only of the capital, but also of the 
savings out of income, and that by a general residuaiy clause in 
her will. Humphrey v. Richards, 2 Jur., N. S., 43£ ; 25 L. J., 
Clianc., 442 .—Digest Jurist. 

The income of property settled to the separate use of a wife 
is not converted into general personalty, nor is the right of 
control over it abandoned by its being transmitted by the halves 
of notes of the Bank of England, one half of which only had 
been received and acknowledged by her before her death, or by 
beiii" 1 invested in the names of trustees in the purchase of long 
annuities, without any reference to her settlement or to the 
source whence the purchase-money arose, or by its being secreted 
in the house of her husband; but a sum of money found after her 
death secreted in the house of her husband, without any evidence 
of the source whence it was derived, was held to be the property 


of the husband.— Id. 

Where the obligee kept on foot a policy on the life of his 
obligor and paid the premiums, on dciault of his obligor and his 
surety, and the debt was subsequently discharged, held that the 
property was in the obligor, subject to the reimbursement of 
the obligee. 

The payment of a debt due from A. to P. was secured by a 
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bond given by A., in which B. joined as his surety, and by a 
policy of insurance on A.'s life, effected in P.'s name, the ex¬ 
pense of effecting which was charged to A. When the second 
premium became due, A. and B. refused to pay it, upon which 
P. paid it, and also paid the third premium when it became due. 
Shortly after this the debt was paid off. A. then died, and P. 
received the insurance money. B., who was the personal repre¬ 
sentative of A., fded a bill claiming this money :—Held, on 
appeal, that the conduct of A. and B. did not entitle P. to keep 
the policy as his own, but that he must be treated as having 
kept it on foot for the benefit of A. and B. as well as himself; 
and that the money received belonged to B., subject to a lien in 
P. for the sums laid out by him in keepiug up the policy, with 
interest thereon. Drysdale v. Piggot , 2 Jur., N. S., 1078; 25 L. 
J., Chanc., 878—L. J .—Digest Jurist . 

So similarly a tradesman insured the life of his debtor, in his 
own name; he charged the debtor with the premiums, but they 
were never paid by him. On the death of the debtor,—Held, that 


his representatives were entitled to the produce of the policy after 
payment of the debt and premiums. Morland v. Isaac , 20 Beav. 
889; 1 Jur., N. S., 989 ; 24 L. J., Chanc., 810.— Digest Jurist . 

There is a distinction between a policy effected to secure a 
debt and one to secure an annuity.— lcl. 

Coleridge, J.— “ The liability of sureties for the due perform¬ 
ance of the duties of an office is settled on broad principles of 
ecjuity. Wherever, by reason of any dealing between the parties 
apart from the sureties, the risk of the sureties is altered or 
increased, so as that they may be damaged thereby, it stands upon 
broad principles of justice that the surety has a right to say, ‘ Non 
hsoein fiedera veui, and therefore my obligation has ceased J ” 

Wigiitman, J.—It may be taken as a principle of law that a 
bond by a surety, conditioned for the due performance by his 
principal of the duties of an office, is rendered null if the office 
or its duties are so altered as in any degree to increase or vary 
the risk of the surety to his possible disadvantage. The princi¬ 
ple is recognised in many cases; but the late case of Oswald v. 
The Corporation of Berwick may be considered the leading cu&t 
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upon the subject, as it was ultimately decided in the House of 
Lords. (2 Jur., N. S., 743).— Digest Jurist . 

Reade v. Lowndes.— Jail . 23/yZ, 24 th and 26th, and Feb . 11 th. 

Principal and surety—Discharge of principal . 

Circumstances under which a surety may, by further contract 
with the creditor, convert himself, in relation to the debt for 
which he was surety, into a principal debtor, and thus, upon a 
release being given to the party who in the first instance was alone 
the principal, lose the benefit of the doctrine, that release of the 
principal releases the surety. 

The right of action against the principal debtor, accrues to 
the surety as soon as he pays to the creditor, the amount requir¬ 
ed by him, and he alone is to blame if he do not enforce his 
demand. The reason on which this equity between principal 
and surety is founded does not apply. Lord Eldon states it 
thus in Samuel v. Iloioarth , (3 Mer. 278 )—“ The rule is this, 
that if a creditor, without the consent of the surety, gives time 
to the principal debtor, by so doing he discharges the surety; 
that is, if time is given by virtue of positive contract between 
the creditor and the principal, not where the creditor is merely 
inactive; and in the case put, the surety is held to be discharged 
for this reason, because the creditor, by so giving time to the 
principal, has put it out of the power of the surety to consider 
whether he will have recourse to his remedy against the princi¬ 
pal or not, and besause he in fact cannot have the same remedy 
against the principal as he would have had under the original 
contract .”—Jurist 19 th, 1857. 

A publican deposited a lease of a public-house and other leases 
with his brewers, with a memorandum stating that they were 
to be equitable mortgagees of the leases and premises, and 
fixtures and appurtenances. The publican became bankrupt, and 
the brewers petitioned for a realization of their security. The 
leases, and trade and other fixtures and fittings-up of the 
public-house, were ordered to be sold, and were sold. The com¬ 
missioner decided that the proceeds of the trade fixtures belonged 
to the general creditors, on the ground that these fixtures were 
in the order and disposition of the bankrupt within the meaning 
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ot the 125tli section, of the 12 & 18 Viet. o. 106; but upon 
appeal,—Held, that the mortgagees were entitled to the entire 
produce of the sale, as the trade fixtures were included in their 
security, and were not in the order and disposition of the bank¬ 
rupt. Gaioan, Ex parte , 5 De G. Mac. & G. 403; 1 Jur., N. S., 
1145; 25 L. J., Bank., 1. 

Fraser v . Jordan.—- June 23 rd and July kth 1857. 

Principal and surety-^Giving time to principal debtor—^Dis^ 
charge of surety—BUI of exchange—Agreement with a stranger 
to give time to acceptor . 

The rule of law, that when a oreditor agrees, for good consi* 
deration, to give time to his principal debtor, without the consent 


of the surety, such surety is discharged’'from liability, does not 
extend to a case where the agreement to give time is made with 


a stranger. 

Therefore where, in an aotion on a bill of exchange by indorsee 
against indorser, it was pleaded that the plaintiff, without the 
consent and against the will of the defendant, agreed with K. 
& Co., who were not parties to the bill, that in consideration that 
they would bind themselves to see the bill paid, -ho, the plaintiff, 
would give ten days' time to the acceptor, and that K. & Co. 
did so bind themselves, and that the plaintiff did give time and 
forbear to sue the acceptor for the said period of ten days, 
without the consent and against the will of the defendant, it 
was held that the plea disclosed no defence to the action. 

The following sensible remarks from the Jurist, 18th July, 
1857, are annexed, suggesting a rule, that where a party, does 
not expressly stipulate in the written contract for the privileges 
of a surety, such privileges, in an action on that contract, will 
not be accorded to him. 

The present state of the law relating to the discharge of a 
surety by .the giving of time by the creditor to the principal, 
when the fact of suretyship does not appear upon the face 
of the written contraot, seems to be unsatisfactory and unset* 
tied. The recent case of Pooley v. Earradine (3 Jur., N. S., 
part 1, p. 488) was an action by the payee against one of the 
makers of a promissory note. The defendant pleaded. b\ Nva ) 
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equitable defence, that the note was made by him as surety 
only of one of the other makers; that the note was accepted 


by the plaintiff on the express agreement between him and 
the defendant, that the defendant should be liable only as 
surety; and that the plaintiff afterwards gave time to the prin¬ 
cipal. Coleridge, J., who delivered the judgment of the Court 
of Queen’s Bench, held that this plea stated a good answer to the 
action ; but he at the same time expressed a hope, in which every 
lawyer must join, that the whole subject would be reviewed in a 
court of error. The great point in dispute is, whether any, and 
if any, then to what extent, parol evidence is admissible to prove 
a suretyship which is not disclosed by the written contract 
declared upon; and in the cases which have arisen on the 
point, much confusion has resulted from an attempt to dis¬ 
tinguish between the degrees of favour shewn to a surety by a 
Court of law and a Court of equity respectively. The prin¬ 
ciples which seem to govern the question are few and clear, 

namely_first, that parol evidence cannot be admitted to vary 

the written contract, (this rule, it will be remembered, holds 
both at law and in equity); secondly, that upon any admit¬ 
ted state of facts, the rights and liabilities of a surety, so far as 
regards-his discharge by acts of the creditor, are the same both 
at law and in equity; and, thirdly, that although parol evidence 
is inadmissible, either at law or in equity, to vary the written 
contract, yet equity will admit it for the purpose of rectifying 
the contract, i. e. of proving that the written contract is not 
the contract which the parties intended to put into writing. The 
first of the above principles is in every case admitted, and yet, 
strangely enough, many of the cases are inconsistent with it. 
It is expressly insisted upon in Pooley v. Harradine, where Cole¬ 
ridge, J., puts the case upon the only sustainable ground, 
when he says, that under the circumstances now being consider¬ 
ed, the surety must be discharged (it he be discharged at all) by 
virtue of an equity not arising out of the contract, but inde¬ 
pendent of the contract; or, in other words, by reason simply 
of its being unfair that the creditor should be allowed to enforce 
his rights under the contract against the surety, when, knowing 
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(no matter from what source) the position of the surety, he has, 
by giving time to the principal, wilfully deprived the surety of 
his remedy over against that principal. It follows necessarily, 
if the above doctrine be sound, that it is immaterial to the ques¬ 
tion at what time, whether at the time of the contract being- 
entered into or subsequently, the knowledge of the suretyship is 
acquired by the creditor ; the unfairness of the creditor’s act 
must be judged of with regard to his knowledge when he com¬ 
mitted that act. Some persons may have dilficulty in under¬ 
standing how the rights under a contract can be affected by any 
acts done which are not contrary to the good faith of that contract; 
still, the doctrine has undoubtedly much to be said in its favour, 
and it seems to be the only sustainable ground upon 'which parol 
evidence can be brought to the relief of the surety, except iu 
the few cases in which the third principle above enunciated is 
applicable. The Court of Queen’s Bench are now, (as appears 
from the judgment in Pooley v. Harradine ), and so also, it seems, 
are the Lords Justices, (vide Stainbank v. Davies as cited and 
commented on in Pooley v. Harradine ), prepared to carry the 
above doctrine to its full extent; but in so doing they must dis¬ 
regard Manley v. Boycot , (2 El. & Bl. 46), (which was not cited 
iu Pooley v. Harradine) ; Strong v. Foster , (17 C. B. 201) ; and 
(it is submitted, notwithstanding the remarks of Coleridge, J., 
to the contrary) Hollier v. Eyre, (9 Cl. & Fin. 1) ; in the first 
two of which cases it is distinctly laid down, and in the last of 
which it seems to be implied, that in order to discharge the 
surety, it must be shewn that the fact of suretyship was known 
to the creditor at the time the written contract was entered into ; 
and moreover that the creditor agreed to accept the surety as 
surety, and not as principal. This seems very like admitting 
evidence to vary the written contract, and surely cannot be sus¬ 
tained. It is true, that in Poole v. Harradine it was declared to 
be immaterial, with reference to the plea there adjudicated on, 
to decide whether it is essential that the relationship of princi¬ 
pal and surety should be known to the creditor at the tune of the 
entering into the written contract; but it is submitted that that 
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be essenti&l, except for the purpose of importing into 
contract something more than is expressed in the writing* 

There is, however, a very serious practical objection to the 
doctrine propounded in Pooley v. H%rratline. It frequently 
happens, as suggested in that case, that a contract such as that 
declared upon is entered into, and that the fact of one of the 
parties being a surety is known to all the parties, and yet that 
none of them have any intention that the creditor should be in 
any way affected by that knowledge; and in such cases it is 
hard to allow the Surety afterwards to assert, as a defence to an 
Y action on the contract, an equity (falsely so called) which at the 
time of the making of the contract was never intended to be 
set up* If a party to a contract wishes to rely on his privileges 
as a surety, it is very easy for him to express as much on the 
face of the contract; and on the whole the interests of justice 
would, it is apprehended, be best served by the laying down of 
the distinct rule, (in equity as well as at law), that unless a 
party chooses to stipulate in the written contract for the pri¬ 
vileges of a surety, those privileges will not, in an action on 
that contract, be accorded to him. Such a rule would in no way 
affect the power exercised by a Court of equity to rectify the 
contract* 

The case Chasemore v. Richards, may be usefully consulted* 
It is reported on the Jurist, October 17th, 1857, p. 982. The 
rule as to flowing water with reference to the proprietors of the 
land through which it flows is given* 

EXCHEQUER CHAMBER, 

[Error from the Court of Exchequer.] 

[Coram Coleridge, Cresswell, Wiohtman, Erle, Williams* 
Crompton, and Crowder, JJ.] 

Chasemore v. Richards* — June 1 Qth y 185G, and May 9th, 1857* 
Underground water , abstraction of- — Right of action — Pre - 
script ion—P resumption—Power of local board of health. 

The plaintiff, a millowner upon the river W., had, for more 
than sixty.years before the committing of the acts complained 
of and before action brought, enjoyed the use of the water in 
the river for the purpose of working his mill. The river was, 
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land always had beeil, fed and supplied above the miil of the 
plaintiff by (among other sources of supply) the rainfall upon a 
district of many thousand acres in extent, which* either by 
streams or by percolating through the strata, found its way into 
the river-. The local board of health for the town of C. dug a well 
upon their own ground, within the above district* and by con¬ 
stantly pumping abstracted large quantities of water, which 
would otherwise have found its way underground to* and have 
been applicable and serviceable to, the tnill of the plaintiff. 
The natural effect of such constant pumping would be the sensible 
diminution of the water supply of springs and streams in the 
vicinity:—Held, (dissentiente Coleridge, J.) that the plaintiff 
could not maintain an action for the abstraction of this under¬ 
ground water* 

Cresswell, am requested to deliver the following 

judgment as the judgment of those judges who have the misfor¬ 
tune to differ from my Brother Coleridge. We are of opinion 
that our judgment in this case must he in favour of the 
defendant. In coming to this conclusion I adopt the statement 
of the law with regard to the right to flowing water made in 
Embrcy v. Owen, (6 Excli. 369), and it may be convenient to 
read the passage as printed in that book :—“The right to have 
the stream to flow in its natural state* without diminution or 
alteration, is an incident to the property in the land through 
which it passes; hut flowing water is publici juris* not in the 
sense that it is a c bolium vacans/to which the first occupant 
may acquire an exclusive right, but that it is public and common 
ih this sense only—that all may reasonably use it who have a 
right of access to it; that none can have any property in the 
water itself, except in the particular portion which he may 


chose to abstract from the stream and take into his possession* 
and that during the time of his possession only. (See 5 B. & 
Ad k 24). But each proprietor of the adjacent land has the right 
to the usufruct of the stream which flows through it* The 
owner of a mill on a flowing stream is in the same position as a 
riparian proprietor; he can have no larger right than that which 
he has by nature against those above or below him, unless it has 
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een acc|uirecl by adverse user. A party, whether a millowner or a 
riparian owner, suing him for abstraction of water, must esta¬ 
blish a right either jure naturae or by user, and in the latter ease 
the user must be such as to establish a servitude affecting the 
land through which the water flows. Every riparian owner is 
by nature subject to the natural rights of those lower down* 
which are in the nature of a servitude imposed on this land—a 
servitude ne facias.” 

The case Alford v. Alford reported in the Jurist, p. 990, Octo¬ 
ber 17th, 1857, may be referred to, in a parallel case, in these 
Courts, for which purpose it is included in this note-book. 
PREROGATIVE COURT. 


Alfoud v . Alford* —July btk } 1857. 
Administration , right to, as between the committee of a widow 
lunatic and the next of kin of the intestate . 

A. died intestate, without child or parent, leaving a widow and 
several next of kin. Before the widow took out letters oi ad¬ 
ministration she was found a lunatic, and a committee of her 
person and estate appointedHeld, that the committee was 
entitled to the grant of administration in preference to the next 
of kin. 


This was a question as to the right to the letters of adminis¬ 
tration respecting the estate of one, whose widow had been 
declared lunatic under an inquiry by order of the Court of 
Chancery, and a committee appointed. The claim lay between 
the committee of the widow and the next of kin of the deceased. 
The facts of the case were these :—Philip Allord died intestate, 
without child or parent, on the 11th February in the present 
year, leaving him surviving his lawful widow Eliza Alford, his 
brother James Alford, three sisters, and two nieces, children of 
a deceased brother, so that the widow would be entitled to five- 
tenths, the brother to one-tenth, the three sisters to one-tenth 
each, and the two nieces to one-tcntli between them, of the 
deceased's personal property. It appeared that shortly after the 
husband's death it was thought necessary to remove the widow 
to a lunatic asylum, and by an inquisition under the authority of 
the Court of Chancery, dated the 21st March in the present 


year, she was found to be a person of unsound mind, and not 
competent to the management of herself or her estate, and 
Charlotte Elizabeth Parsons, the widow of a deceased brother of 
Mrs. Alford, now living as housekeeper in a gentleman's family 
in Portland-place, was appointed committee of her person and 
estate. The deceased’s personal property was under 4000/. in 
value, consisting principally of leasehold houses. James Alford, 
the brother, had been coachman in several gentlemen's families, 
and was now a cab or fly-driver. 

Acldams and Spinks appeared for the committee of the widow, 
and admitted there was no precedent to rely on, but alleged that 
it was the practice of the registry to grant administration to a 
committee of a widow without citing the next of kill. 

Deane and Swabey appeared for the next of kin. 

Sir J. Dodson.— The first question is, whether the Court has 
any power of choosing between the parties. I think the result 
of the discussion that has taken place at the bar is, that it is in 
the discretion of the Court to grant the administration to either 
of the applicants. It appears that the practice in the registry 
is to make the grant to the committee of the widow without 
citing the next of kin. The Court, however, is not bound by 
that practice, but may, where the next of kin appears, and shews 
sufficient reason, grant administration to them. I am inclined 
to hold the committee of the widow entitled preferably, as the 
widow herself would be, unless good cause is shewn by the next 
of kin; and on a full consideration of the special circumstances 
of the present case, I see no sufficient reason to deprive the 
committee of the widow of that preference. I grant the admi¬ 
nistration, limited till the lunacy of the widow determines, to 
her committee. I make no order as to costs.”— Jurist reports . 

The plaintiff obtained a decree against certain parties for a 
considerable sum of money and during the pendency of the suit, 
one of the defendants was called upon to give security, which 
was falsely reported by the Nazir to be good and valid. Subse¬ 
quently the decreeholder was unable to recover the amount ol 
his decree from either principal or surety, and brought an action 
against the surety and the heirs of the Nazir and obtained a 
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the lower Court made a refer¬ 
ence to the S. D. A. as to the order in which the decrees should 
be executed against the several defendants. Held, that they 
should be executed first—as against the principals,—then as 
against the surety and then, in the event of the amount remain¬ 
ing unrealized, as against the heirs of the Nazir, Madabee 
Dasya, appellant, petitioner, April 14th, 1841. 

Note .—This illustrates the maxim. Res accessoria, and acces- 
sorium non trahit principale sed sequitiu*. The original debtor 
was principal to the surety—the surety was principal as it were 
to the Nazir, who was ex delicto, accessary to both principal and 
surety—but in this case, it may be questioned as to whether, the 
Nazir having died, his liability was not a personal one terminat¬ 
ing with his life, and whether the maxim of actio personalis 
could not have been successfully pleaded, by his heirs, in answer 
to the plaintiff’s action. Adv, unit. 

The lower appellate Court, in reversal of the orders of the 
lower Court awarding interest on mesne profits from the date of 
the decree in the Zillah Court, directed that the petitioner should 
receive interest on wasilat only, from the date at which the 
actual amount of wasilat had been finally ascertained and declar¬ 
ed in execution. On appeal over, the following dates for allow¬ 
ing interest on mesne profits were discussed, 1st from the close 
of each year after date of dispossession; 2nd, date of suit, that is 
demand; 3rd, date of decree; 4th, date of ascertainment of quan¬ 
tum in execution. The prevalent opinion of the pleaders was, 
that the date of suit should be that fixed for computing interest 
on mesne profits—but that when claimed from date of disposses¬ 
sion, on exceptional grounds, interest might be computed from 
that date—that when mesne profits Were claimed in a subsequent 
suit, after obtaining a decree for possession, interest should be 
given from the date of the original suit. Held accordingly that 
interest as of course, shall be computed on mesne profits from 
date of suit, and if interest is decreed from an earlier or later 
period, the reasons are to be specially recorded. Dissentiento 
Jackson—that what the law has left discretionary to the judge, 
it was not competent to the Court to circumscribe—that the 
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principle of tlie rule N. W. P. was sound, viz. that until the 
amount was ascertained, the demand did not become a debt, &c. 
Q. V. October 1st, 1850. Rungmala Choudrain, petitioner. 

Note .—The right to interest is incidental or accessary to 
mesne profits. It may be convenient to give here the ruling 
established as to what rules should be observed in computing 
the interest accounts upon mesne profits. 


De minimis non curat lex —The law disregards trifles. 

Aucupia verborum sunt judice indigna.—A judge should be above mere word 
splitting. 

Qui hreret in litera, hseret in cortice.—That is a superficial investigation, which 
stops short at the words. 

lu actionem dici non recipit lex.—The law excludes from notice, broken periods 
of a day. 

Two cases, Hannaford appellant and Ilemsbeg, appellant, 
November 14th, 1S5G, reported in the Jurist, July 18th, 1857, 
will illustrate the above maxims The case Wickens v . Steel, 
May 22nd, p. 671, Jurist, July 18th, 1857^, will show, that 
where there is a material error by intention, amendment will 
not be allowed, in case of misjoinder, establishing a very sound 
principle. 

Hannaford, App., Whiteway, Resp.— Paddon, App., 
Whiteway, Resp.— Nov. 14 Ik, 1S56. 

Parliament—Service of notice of objection by post—Receipt by 
postmaster out of regulation hour 6 Viet c. IS s. 100. 

All the other provisions of the 6 Viet. c. 18, s. 100 having 
been complied with, the service of a notice of objection is not in¬ 
validated from the fact that the postmaster received the notice and 
stamped the duplicate out of the hours during which, by the 
regulations of the Post-Master-General, he was bound to do so. 
Hannaford, App., Wuiteway, Resp. 

Appeal from the decision of the revising barrister for the 
borough of Ashburton. 

V illiam Rolstone Whiteway objected to the name of John 
Hannaford being retained on the list of voters for the parish 
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Ashburton. The objector, being a person qualified to ob¬ 
ject, gave due notice of objection to the overseers, and he 
sought to prove service of the notice of objection on the party 
himself by post under the stat. 6 Yict. c. 18, s. 100. All 
the provisions of that section were strictly complied with, except 
as to the time when the duplicate notices were delivered to the 
postmaster. The objector delivered the duplicate notice to the 
postmaster of the post-office of Ashburton at six o’clock in the 
morning of Monday, the 25th August, 1850. He produced 
before the revising barrister one of the duplicates, bearing the 
Ashburton post-mark of the 25tli August, 1850; and he proved 
that the notice would, in the ordinary course of post, have been 
delivered on that day at the place to which it was addressed. 
During the month of August, 1856, the Ashburton post-office 
was open to the public on week days from seven o’clock a. m. 
until fifty minutes past three o’clock r. M. ; and it was not com¬ 
pulsory on the postmaster to register any letter except within 
those hours. Public notice was given at the office that these 
were the hours of business. The hours for receiving the dup¬ 
licate notices under the 6 Yict. c. 18, s. 100, are the same as 


those for registering ordinary letters. It was contended on be¬ 
half of the voter, that the delivery of the duplicate notices to 
the postmaster before seven o’clock a. m., not being within the 
regular hours of business, was irregular; that before the stamp¬ 
ed duplicate could be produced in evidence, the objector was 
bound to prove that he had complied with all the provisions of 
the 6 Yict. c. I S, s. 100, and amongst other things, that he had 
delivered the notices to the postmaster within the hours appoint¬ 
ed for the transaction of that business; and that, as he failed to 
prove this, the stamped duplicate could not be received as evidence 
of the notice having been given as required by the act. 

The revising barrister was of opinion, that as the postmaster 
had consented to receive and compare the notices, although 
delivered to him at an hour when he was not bound to do so, the 
statute had been sufficiently, complied with, and he decided 
that the notice of objection was duly proved. He therefore 
called upon the voter to prove his qualification, which he failed 
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to do; and the revising barrister thereupon expunged his 
from the list. 


< 81 . 

name 


If the Court should be of opinion that the delivery of the 
duplicate notice to the postmaster at the time above stated was 
not sufficiently within the meaning of the stat. 6 Viet. c. IS, s. 
100, the name of the voter John Hannaford was to be restored 
to the list. 

Kinglake , Serjt., (Nov. If), for the appellant.—The delivery 
of the duplicate notices, being irregular, was insufficient. The 
mode of serving notices of objection in the case of borough voters 
is pointed out by the 17th section of the G Yict. c. IS. The 
service may be personal, or by leaving the notice at the place of 
abode of the person objected to; or,“by sect. 100,'service may 
be made by post, if the provisions of that section are complied 
with which are, that “ whenever any person shall be desirous of 
sending any notice of objection by the post, he shall deliver the 
same, duly directed, open, and in duplicate, to the postmaster of 
any post-office where money orders are received or paid, 
within such hours as shall have been previously given notice 
of at such post-office, and under such regulations with respect 
to the registrations of such letters, and the fee to be paid for 
such registration, (which fee shall in no ease exceed 2d. over 
and above the ordinary rate of postage), as shall from time to 
time be made by the Postmaster-General in that behalf; and 
in all cases in which such fee shall have been duly paid the post¬ 
master shall compare the said notice and the duplicate,and on being 
satisfied that they are alike in their address and in their contents, 
shall forward one of them to its address by the post, and shall 
return the other to the party bringing the same, duly stamped 
with the stamp of the said post-office; and the production by 
the party who posted such notice of such stamped duplicate shall 
be evidence of the notice having been given to the person at the 
place mentioned in such duplicate on the day on which such 
notice would in the ordinary course of post have been delivered 
at such place.” When, therefore, the objector chooses to avail 
himself of the mode of service pointed out by that section, he 
in list strictly comply with all the conditions imposed by it. 

a b 2 
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mode of service was fully considered in the case of Bishop 
v. Ilelgis, (2 C. B. 45; S. C., 1 Lutw. Reg. Cas. 353), where 
Tindal, C. J., says, “ It is evident that some privilege is meant 
to be conferred by sect. 100 on a mode of dealing with the 
notice which is so carefully provided for. The notice must be 
delivered at a select description of office, 'idithin certain hours; 
the postage must be paid; it must be registered, and the fee for 
registration must be paid; it must be delivered to the postmaster 
open and in duplicate; compared, stamped, the duplicate returned. 
And we think the meaning of the act is this—-when all these condi- 
* tions are complied with, such a sending shall be a sufficient sub¬ 
stitute for what the 7 th section required to be done—that is, a suf¬ 
ficient substitute for giving the notice to the person objected to or 
leaving it at his place of abode.” The cases of Baylcy v. The Over - 
seers of Naniwich (2 C. B. 118; 1 Lutw. Reg. Cas. 363, note) and 
Toms v. Cuming , (7 Man. & G. 94; 1 Lutw. Reg. Cas. 200) are 
to the same effect; and Birch v. Edwards (5 C. B. 45 ; 2 Lutw. 
Reg. Cas. 37) shews that a strict adherence to the re¬ 
quisites of the statute, though in only formal matters, will be 
enforced. [ Oressivell , J.—Suppose a notice had been posted^ 
and proved to have been received in good time by the person 
objected to, would that do ?] Yes; but here there is no proof of 
such receipt; the contention is that the statute must be strict¬ 
ly complied with in omnibus, in order to dispense with proof 
of service, or to enable the objector to avail himself of this 
statutory proof. 

Cuesswell, J.—I am of opinion that there is nothing in the 
objection taken. The cases cited are perfectly distinguishable. 
There is nothing in the act of parliament which says 
that the postmaster may not receive these notices at any 
time that will enable him to forward them so as to reach their 
destination in due time. The first part of the 100th section says 
that it shall be sufficient service of notice of objection if it be 
sent by post, free of postage, and properly directed. The 
second branch of the section proceeds to point out the manner in 
which this posting is to be carried out, and how the objector is 
to obtain his requisite proof, viz. “that he shall deliver his notice 
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open and in duplicate to the postmaster within such hours as 
shall have been previously notified, and under such regulations 
with respect to the registration as the Postmaster-General shall 
appoint.” That is, unless the objector conforms to these condi¬ 
tions he shall not be entitled to call on the postmaster to perform 
the duty imposed on him by the subsequent part of the section. 
No doubt, therefore, the postmaster was not bound to receive, 
compare, and stamp the notice and duplicate, unless tendered to 
him in conformity with the requirements of the act, and, inter 
alia, at the hours notified; and it seems to me that all this is 
only information to the objector as to what he must do in order 
to entitle himself as of right to the benefit of the-service by 
post. 


Chowder, J.—I am of the same opinion. One object of the 
100th section was to give the objector power to send his notice 
by post, and another to enable him to give a simple proof of such 
sending, viz. by the production of a stamped duplicate. Now, 
it was quite necessary, in order to afford facilities to the public, 
without inconvenience to the postmaster, that certain hours 
should be fixed on for the delivery of the notices and stamping 
of duplicates. But there is nothing in the act to convince me 
that the delivery between the stated hours was a condition pre¬ 
cedent to the validity of a stamped duplicate, otherwise con¬ 
formable to the requisites of the statute. No doubt the post¬ 
master might have refused to receive the notice; but as he has 
thought fit to receive it, I can see nothing to affect the validity 
of the service. I concur with my Brother Cresswell that the 
cases cited do not apply. 

Bytes , Serjt, for the respondent, applied for costs. 

Per Curiam. —This being a clear case, there must be costs.—■ 
Decision affirmed , with costs . 

Paddon, App., Whiteway, Resp. 

This was an appeal from the decision of the same revising 
barrister, and differed from the last case only in the fact that 
it was necessary to post the notice on the 2 llh August, iu 
order to reach the person objected to on the 25th; ami tin 
objector accordingly took the notice on the 34>th August, which 


Wvtis a Sunday, to the Ashburton post-office at six o’clock p. ar 
The hours during* which the office was open to the public on 
Sundays were from half-past seven a. m. to ten a. m., during 
which hours alone, by the regulations of the post-office, was 
the postmaster bound to register letters on a Sunday. The post-* 
master, however, received the notice and compared and stamped 
the duplicate. The revising barrister held the service of the 
notice good. 

No argument being offered in support of the appeal. 

Per Curiam. — Decision affirmed, with costs . 

Hornsby, App., Hobson, Resp.— Nov. 14th; 1856, 
Parliament—Service of notice of objection by post—Delay at 
1 post-office —6 Viet. c. 18. s. 100. 

If a notice of objection to a voter has been duly posted, in ac¬ 
cordance with the G Viet c. 18, s. 100, the production of the 
stamped duplicate entitles the objector to proceed as upon proof 
of service, although by delay and laches in the post-office the 
notice did not in fact reach the voter till after the 25th August. 
Bishop v. Helps (2 C. B. 45) accord . 

This was an appeal from the decision of the revising barrister 
for the northern division of the county of Durham. The re* 
spondent objected to the name of the appellant, and a prelimina¬ 
ry objection was taken to the service of the notice of objection 
by post. It appeared that the provision of the 6 Yict. c. IS, s. 
100, had been strictly complied with; but it was proved that 
the notice of objection did not in fact reach the voter till the 26th 
August, and when delivered, the address of the voter had been 
altered from that which it had when posted, the address when 
posted being that which appeared to the name on the list of 
voters. The delay and alteration took place at the post-office. 
The revising barrister held that due service was proved by the pro¬ 
duction of the stamped duplicate, which corresponded with the 
notice as posted, and expunged the voter’s name from the list. 

Manisty appeared for the appellant, but yielded to the intima¬ 
tion of Cresswell, J., that the case was disposed of by the deci¬ 
sion in Bishop v. Helps , (2 C, B. 45). 

CitEsswELh; J.— This is quite a clear case. What can it matter 
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as far as the notice of objection is concerned, what the post¬ 
master does with the notice, after the objector has done every¬ 
thing required of him by the statute? The appeal must be dis¬ 
missed, with costs. 

Crowder, J., concurred.— Decision affirmed, with costs. 

Robson, App., Brown and Others, Resps.— Nov. 14 th, 1856 . 

Parliament—Consolidated appeals —G Vict.c. 18, si 44. 

Crowder, J., concurred. 

M. Smith (with whom was Manisti/) appeared for the respon¬ 
dents. 

Per Curiam.— Appeal struck out. 

TRINITY TERM. 

Wickens v. Steel and another .—May 22 nil. 

Misjoinder — Amendment — Common-law Procedure Act , 1S52, 
sects. 37 and 222. 


The ~22nd section of the Common-law Procedure Act, 1S52, 
which gives power to amend all defects and errors in any pro¬ 
ceeding, does not apply to cases of misjoinder. 

The 37th section, which gives power at the trial to amend a 
misjoinder as a variance at the trial, does hot apply to cases 
where a defendant has been joined, not by mistake, but for the 
purpose of trying his liability. 

Therefore, where, in an action by A. against B. and C., the 
jury found a verdict for B., but against C., and after the verdict 
the plaintiff’s counsel asked leave to amend by striking out B.— 
Held, that the amendment could not be made; and also, that if 
it could, the learned judge at the trial rightly exercised his 
discretion in refusing to allow it to be then made. 

This was an action upon an attorney’s bill in respect of work 
alleged to have been done for the defendants George and 
Alexander Steel, in an action against the South-eastern Railway 
Company, lhe cause was tried before Cresswell, J., at the 
Sittings in London after last Michaelmas Term, when it appeared 
that the plaintiff was retained by Alexander, and the main 
question was, whether the defendants were partners in the matter 
out of which the action arose, so as to be jointly liable. It 
appealed that George was a poison of some means, but Alexander 


was not in a position to be likely to pay, and the plaintiff had 
caused George, who was about to leave for Australia, to be 
arrested. The counsel for the plaintiff contended to the last 
that the defendants were jointly liable ; but the jury found lor 
George, and against Alexander; and the learned judge then 
ordered the verdict to be entered for both the defendants, but 
before it was so entered, the plaintiff’s counsel asked leave to 
amend by striking out George. The learned judge thought 
that he had no power to do so, and refused, but reserved the 
point for the consideration of the Court. 

Hawkins, in Hilary Term, obtained a rule to shew cause why 
the verdict should not be entered for the plaintiff pursuant to 
such leave, or why there should not be a new trial, in order that 

the amendment might be made. 

TF. G, Harrison shewed cause.—The 222nd section of the 
Common-law Procedure Act, 1852, does not apply to misjoinders. 
[Robson v. Boyle, 3 El. & Bl. 396; 18 Jur. 652). The amend¬ 
ment must be made, if at all, under the 37th section; but it is 
submitted that the Court has no power to make such amendment. 
That section says that the misjoinder of defendants may be 
amended as a variance at the trial, upon such terms as the 
judge shall think proper, and in like manner as the misjoinder 
of plaintiffs is directed under sect. 35 ; and by that section such 
misjoinder may be amended as a variance “ in like manner, as 
to the mode of amendment and proceedings thereon,” as in the case 
of amendments of variances under the 3 & 4 Will. 4, c. 42, it 
it shall appear to the presiding judge that such misjoinder was 
not for the purpose of obtaining an undue advantage, &e. Now, 
Brashier v. Jackson (6 M. & W. 549) is an express authority 
that an amendment under the stat. 3 & 4 Will. 4, c. 42, must 
be made before verdict; and if it cannot conveniently be made 
at the trial, the proper course is to postpone the trial to enable 
it to be done. The section expressly provides loi amendments at 
the trial, and it is submitted that the trial is ended with the 
delivery of the verdict. Again : this is a case entirely for the 
]iidgc at the trial, who is to say, according to all the circum¬ 
stances of the case, whether he is disposed to allow the amendment . 
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The 37th section never was intended to apply to a case like this, 
where the plaintiff insists all along upon a joint liability, and 
does not apply to amend until after he has asked the opinion of 
the jury upon the question, and found it against him; he has 
taken his chance of the verdict, and lost it. [He was then 
stopped by the Court.] 

Hawkins, in support of the rule.—Under stat. 22 & 23 Car. 
2, c. 9, s. 136, in cases of trespass, where the amount recovered 
was under 40.?., unless the judge at the trial certified on the 
back of the record, the plaintiff was deprived of his costs; but 
it was held that he might give his certificate at any time after 
verdict, and before final judgment. The words “ at the trial ,’ 1 
which were there extended so as to mean “after the trial,” may 
be similarly extended in this case. \Creiswell, J.—What step 
was I to take next, if I had made this amendment? The verdict 
was for the defendants : I must have summed up the case again, 
and the jury might then have found for the single defendant.] 
At the time the verdict was given, and before it was recorded, it 
was an informal verdict: the trial was not over till the verdict 
was recorded, and it was not recorded as found. [ Coeldmni , C. 
J.— This is a variance, and who ever heard of amending a 
variance after verdict? I have no authority to that extent.] °I n 
Robson v. Doyle no application was made at the trial, and the 
case is not decisive. In Johnson v. Goslett (18 C. B. 728) there 
was no amendment, but the Court expressed a strong opinion 
that they had power to make the amendment, and offered to do 
so upon a rule. [ (Jockhuvn, C. J.—"■There, there was an express 
Application to strike out at the trial, and leave reserved.] Here 
it cannot be disputed that Alexander is liable, and by making 
the amendment the Court would be doing substantial justice. 
[Cressivell, J.—The motive for going on against both was very 
manifest: George had money, Alexander had none. You had 
arrested George when about to go abroad, and you wanted a 
verdict to escape an action for malicious arrest.] 

Cockburn, C. J.— I am of opinion that this rule ought to be 
discharged. It seems to me that sect. 222 of the Common-law 
Procedure Act, 1852, has no application to the present question. 
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'he whole question turns upon sect. 37, in which it is enacted, 
that “ in case it shall appear at the trial of any action on contract 
that there has been a misjoinder of defendants, such misjoinder 
may be amended as a variance at the trial.” Now, it seems to 
me that the act evidently refers to the case where a defendant 
has been erroneously joined, and then the misjoinder is to be 
treated as a variance; but I think it does not apply to a case 
where a defendant has been joined, not by mistake, but for the 
purpose of trying his liability. It was contended by Mr. Haw¬ 
kins at the trial, to the last moment, that both the defendants 
were liable; and now, the jury having found that George was 
not liable, he proposes that he should be struck out. But I 
think that the act does not apply to a case like this, where the 
question was left to the jury. I think that it is a case in which 
the discretionary power of the judge, if it existed at all, ought 
not to be exercised, and that it would lead to great hardship if 
we held that it ought to be so exercised. If the defendant had 
been joined by mistake, it would have been a fair case for an 
amendment within the act; but when the counsel for the plaintiff 


goes to the jury, and endeavours to obtain a verdict against all 
the defendants, it would be dangerous to allow it. Indepen- 
dently"of the question whether the power exists or not, we think 
that it would not be proper here to make the amendment. It is 
a rio’ht verdict as it stands, and the defendant George is entitled 
to it, and the plaintiff may still bring an action against Alex- 
ander, and recover judgment. The rule must therefore be 
discharged. 

Chess well, Williams, and Willes, JJ., concurred.— Rule 


discharged . 

EXCHEQUER CHAMBER. 

[Error from the Court of Queen's Bench.] 

Barker and Others v. Windle. — Jane 3rd, 1857. 

Chatter party—Statement of measurement—Matter of description 
— Question for jury—Costs of appeal . 

By charterparty, which stated the ship to be “ of the measure¬ 
ment of ISO to 200 tons, or thereabouts,” defendant undertook 
to load on board a complete cargo. Upon the arrival of the 
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ship, it turned 




out to be 257 tons, and the charterer refused to 


load. In an action for not loading—Held, that the statement 
in the charterparty of the measurement of the ship was not a 
warranty, and that it was a question for the jury whether the 
ship was what defendant contracted for. 

Jervis, C. J .—I am of opinion that this rule ought to be 
discharged. In these mercantile contracts a representation of 
this sort forms what may be inaccurately called a warranty to 
entitle the party to have what he contracted for. Here the de¬ 
fendant has received what he contracted for. If the ship had 
been 100 tons ultra the measurement stated in the charterparty, 
it would not have been what he contracted for. If a represen¬ 
tation of this sort was strictly a warranty, an excess of a ton 
or half a ton in the measurement would not he a compliance 
with the contract. We must look to the whole contract to see 
whether under it the representation affected the substance of 
the contemplated voyage. It is a question of evidence whether 
the party has had what he contracted for. Here the defendant 
had the ship lie contracted for. Therefore I am of opinion that 
the judgment of the Court of Queen’s Bench was right. * 

Pollock, C. B.—The only question is, whether the defendant 
is entitled to have the rule made absolute on the issue raised by 
the first plea, on the ground that there was a warranty which 
was not complied with. [His Lordship read the first plea,] 
I am of opinion that the clause iu the charterparty as to the 
measurement of the ship was not a warranty. If the ship was 
extravagantly beyond the measurement in the charterparty, 
it would be good evidence for the jury of fraud on the part of the 
plaintiffs. But as the case is before us, there was not a warran¬ 
ty, and therefore the rule was properly refused. 

Cresswell, J.—Permission was granted by Lord Campbell to 
move to enter a verdict for the defendant on the first plea, which 
sets out a warranty. Nothing was reserved on the second plea, 
or the issue joined upon it. I concur in thinking that this was 
not a warranty, and therefore the permission granted is not 
available for the defendant. 


Williams, J.—The question is, whether the charterparty con 
2 c 2 


MiN/sr^ 



196 u 

ains anything which shews that there was a warranty, that if the 
ship did not correspond with the description of the measurement 
the defendant was not to be hound by the contract. I am of 
opinion that the contract in the charterparty is not conditioned 
in any such way. 

Martin, B.—The question arises on the first plea. My im¬ 
pression is, that the plea would be good on demurrer. The term 
“ warranty” is not properly applicable to such a representation 
as this. The foundation of the contract was, that the vessel 
was-somewhere about the measurement of 200 tons. It would 
be absurd if the ship was of such a measurement that she could 
not get into the river Tyne. The plea is good on the face of 
it. The error of the defendant is, that it was a question for the 
jury, and that the opinion of the jury ought to have been taken 
whether the ship unreasonably exceeded the ship described in 
the charterparty; because if it was, the defendant was not 
under any obligation to load her. I am not prepared to say, 
that if the jury found that the ship was not reasonably within 
the measurement stated in the charterparty, and the difference was 
pleaded to he a detriment to the defendant, I should have been 
dissatisfied with the verdict. But the question was withdrawn 
by thenounsel from the jury. Hunter v. Fry (2 B. & Al. 421) 
has nothing to do with this case. The description of the ca¬ 
pacity of the ship is got at by different means. 

Willes, J.—I am of opinion that there was no warranty in 
the charterparty that the ship was about 180 or 200 tons burthen. 
My impression is, that the description of the measurement is 
nothing more than a repetition of what was said by the agents, 
that they believed that the ship was about that burthen. There 
was not fraud, and no misdescription of the vessel; and therefore 
the defendant was bound to load a cargo on board.— Jurist . 

That is a superficial investigation which stops short at the 
words. 

The plaintiff instituted an action to set aside the sale of his 
estate in execution, because the Principal Sudder Ameen of 
Behar, within whose civil jurisdiction the lands were situated, 
instead of issuing a direct precept to the collector of Monghyr 
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to sell the estate, addressed the Principal Sudder Ameen of 
Bhagulpore, who issued the sale precept. Held that although 
the proceedings were irregular, the irregularity as regards the 
sale was of no moment. 11th July, 1854, Cumul Coer, appellant. 

A party described as the proprietor of an interest of 16 gun- 
das had sold 9 of them. Held under the circumstances of the 
record, that this was an immaterial error and in special appeal, the 
case was remanded for disposal on its merits. 29th August, 1850, 
Khujab Ali Mollah, appellant. 

Bate of Instrument .]—It is no ground for setting aside a war¬ 
rant of attorney that the blank for the date had been filled up since 
execution, the true date of execution having been inserted. Keane 
v. Smallbone ) 17 C. 13. 179; 25 L. J., C. P., 72.— Bvjest , Jurist. 

A railway company professed by their time-tables to carry 
passengers from A. to B. A tradesman, about to take a journey 
to keep appointments with several customers, took a ticket from 
them marked accordingly, but did not acquaint them with the 
object of his journey. The company broke their contract by 
putting him down at C., an intermediate point on the line, in 
consequence of which he was compelled to stay at C. that night, 
and proceed to B. next morning, where he arrived too late to 
keep his appointments, and suffered some expense and delay in 
consequence :—Held, that he was only entitled to recover the 
amount of his night’s lodging at C., his fare to B. next morn¬ 
ing, and Is. more for nominal damages.— Icl. 

Records .]—Where, upon a trial by the record, in an action on 
a judgment, there was a variance as to the date between the 
record produced and that stated in the pleading, the Court 
allowed the latter to be amended, under the 15 and 16 Yict. c. 
76, s. 222, at the trial by the record. Noble v. Chapman , 11 C. 
B. 400; 18 Jut. 44; 28 L. J., C. P., 56.— Id. 

Rescinding Contract.'] —Bill filed by a purchaser to rescind a 
contract, the plaintiff alleging that he had been induced to enter 
into it by fraud and misrepresentation. It appeared that the 
advertisement out of which the contract arose was of the sale ol 
six houses; total rental 181/. 6s. per annum ; lease about seventy - 
five years, at a moderate ground rent of 50/. a year; but uh.it 
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the plaintiff, who agreed to give 420/. for the property, found 
himself liable to take was an underlease of the houses at a rent 
of 50/. Cranworth, C., reversing the order appealed from, dis¬ 
missed the bill without costs, being satisfied that though there was 
a misdescription of the property, there was no. such substantial 
misrepresentation as called upon the Court to exercise its jurisdic¬ 
tion. Bartlett v. Salmon~6 De G. Mac. & G. 33.— Digest, Jurist. 

An informal document, signed by a trustee who was indebted 
to the trust, construed to amount to an equitable mortgage in 
favour of the trust, notwithstanding a denial by the answer. 
Baynard v. Woolley , 20 Beav. 583.— Id. 

It is not necessary, for the purpose of effecting an equitable 
mortgage, that all the title deeds relating to the property should 
be deposited. Bacon v. Allen, 26 L. J., Clmnc., 18—V. C. K.— Id. 

Where a mortgagor had previously borrowed money upon 
copyhold property by depositing the conveyance to himself,—• 
Held, that a subsequent deposit of the remaining documents in the 
mortgagor's possession constituted a good equitable mortgage. 
—Id. 


Where a railway company refused to carry, at the ordinary 
rate, packed parcels tendered by a carrier, whereby lie was oblig¬ 
ed to send'them by a more circuitous route, and at a greater 
expense,—Held, that he was not entitled to recover damages for 
an alleged loss of business. Crouch v. Great Northern Railway 
Company, 11 Exch. 742; 25 L. J., Exch. 137.— Id. 

An overstatement on the part of mortgagees in possession of 
a colliery as to the balance represented by them as remaining 
due on their mortgage, and their refusal to furnish accounts to 
the mortgagors, except on being paid thejexpenses of so doing, 
—Held, not such vexatious conduct as to deprive them of their 
costs of a redemption suit. Norton v. Cooper , 5 De G. Mac. & 
G. 728.— Id. 

On their appealing from a decree disallowing such costs, they 
were held entitled to have their costs of appeal.— Id. 

In an action on pre-emption, the lower Court dismissed the 
plaintiff's claim, because at the time of hearing of the sale, he was 
sitting down,and then getting up from his seat, he made the claim 
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to buy in pre-emption, which was not in the opinion of the lower 
Court the immediate claim contemplated in the law. Held, in 
appeal, and in reversal of the orders of the lower Court, that this 
was a forced construction. 24th February, 1855, Jugdeo Narayon, 
appellant. ♦ 

An issue in the lower Court having been impeached in appeal 
for want of precision and informality, held that, although it was 
the case, still the substantial matter for consideration was em¬ 
bodied in it, the mere informality was immaterial. Appeal dis w 
missed, 29th August, 1850, Khajab Ali Mollah. 

In an objection by appellant to the legality of a local inquiry 
made by the Nazir, who had not been previously sworn, held, 
that the Nazir took no evidence on oath, and merely prepared a* 
map, ol the locality to which he being a sworn officer of the 
Court, due weight was attached. That the objection was merely 
technical and accordingly under Reg. IX. 1854, was rejected. 
15th March, 1855, Ranee Surnomoye, appellant. 

At an instance of aucupia, where the name of the defendants 
was written on the face of a bill and not the back (dorsum) as is 
the custom in endorsement per Lords Campbell, Wightman, Erie 
and Crompton, held, to be immaterial. The case of Young v. 
Glover, reported in Jurist, 11th July, 1857, is given in illustra¬ 
tion of cases when as per a subsequent maxim, apices juris non 
sunt jura—and that these sort of pleas, will not be allowed to 
work a prejudice to equitable claims. 

Georg is Dilley Y^oung v. Reuben Theodore Glover 
and Edgar Augustus Glover.— April 28 th, 1857. 

Bill of exchange—Indorsement on face of bill. 

The writing of his name by an indorser on the face of a bill 
ol exchange is a good indorsement. 

Decimation stated that the plaintiff, by his bill of exchange, 
then overdue, directed to William Booth, required William Booth 
to pay, to the plaintiff's order 54£ 96*. three months after date, 
and the plaintiff indorsed the same to the defendants, wh& in- 
dorsed the same to the plaintiff. Presentment and dishonour, 
hirst plea, that the defendants did not indorse the said hill of 
exchange in manner and form. Issue thereon. On the trial, 
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before WIghtman, J., at the Sittings in London during this 
term, it appeared that the plaintiff, having a claim against 
Booth, proposed to give his acceptance, indorsed to the defen¬ 
dants ; thereupon the plaintiff drew the bill, and Booth accepted 
it; the bill was then taken to the defendants, who wrote across 
the face of it, under the words “Accepted, "William Booth,” 
“ It. &E. Glover.” It was objected, that the name of the defen¬ 
dants being written on the face of the bill, the bill was not in¬ 
dorsed according to the custom of merchants. A verdict was 
entered for the plaintiff, leave being reserved to move to enter 
a nonsuit. 

April 27 th.—Tindal Atkinson moved for a rule to shew cause 
accordingly.—[Lord Campbell, C. J.—Generally speaking, it is 
wholly immaterial on what part of the paper the name of a par¬ 
ty to the instrument is written. In the case of an attesting 
witness to a will it has been held that it is immaterial where the 
name was signed. It is allowed that if the name had been 
written on the back of the bill the defendants would have been 
liable as indorsers, and the only objection is, that the name is 
written on the face of the bill. But they could not be the 
acceptors of the bill, because they were not the drawees, and it 
is onjy in the capacity of indorsers that they could be liable; 
in the nature of things they are the indorsers.] Bills of ex¬ 
change must be treated as regulated by the custom of mer¬ 
chants, and mischief would arise from allowing a departure from 
the order in which the parties to a bill sign their names, 
"Where the back of the bill is filed with the names of indorsers, 
an additional indorser is provided for by an “allonge.” The 
signature of the defendants violates the word “ indorsement,” 
and they would not be able to sue a subsequent indorsee. [Lord 
Campbell, (J. J.—Suppose the drawee wrote “ accepted” on the 
back of the bill, would it not be a valid acceptance? It cannot 
be maintained that a signature on the face of the bill by the 
payee is void. Such a signature must operate as an indorse¬ 
ment.] < Cur. aclv. vult. 


April 28 ih .—Lord Campbell, C. J"., said this was an action by 
the indorsee of a bill of exchange against the indorsers. All 
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face of the instrument instead of the back. But the indorse¬ 
ment was clearly proved to be written by the defendants as 
indorsers, and we are of opinion that they thereby make them¬ 
selves liable as indorsers. It is quite immaterial whether it 
was written on the back of the instrument or on the face, and 
therefore there will be no rule .—Rule refused. 

The rules of a mining company, carried on upon the cost-book 
principle, provided that no shareholder should dispose of his 
shares without giving notice in writing to the purser of the 
intended transfer, and that every transfer should be according 
to a particular form provided for that purpose. The form was 
piiuted, and contained a notice that no transfer was valid or 
complete, unless entered in the cost-book and acknowledged by 
the puiser, A. shareholder agreed to transfer his shares, and 
the proposed transferee stipulated that the transferor should 
pay the calls then due. They went together to the office of the 
company, and deposited with the purser a transfer of the shares 
executed by them both in the required form, and the transferor 
paid the calls, but no notice in writing was given of the 
transfer, nor was there any formal acknowledgment on the part 
of the purser :—Held, that the transferee was properly placed 
upon the list of contributories. Mayhem's Case, 5 De G. Mac. 

& G. 837; 2-1 L. J., Chape., 353.— Digest, Jurist. 

Held, also, that he was liable to the debts of the company 
incurred before the transfer.— Id. 

The courts will not notice what are simply immaterial. 

G. and C. having a power to appoint in fee-simple over lands 
near a town, which stood limited (subject to such power of 
appointment) to G. and C. successively and in strict settlement, 
and there being also a power of sale over all the property, 
to be exercised at the request of G. and C. and the survivor, 

G. and C. apponted in 1815 a plot of the land to the defendant 
111 fce > with a covenant by him, his heirs and assigns, with 

G. and C. their heirs and assigns, not to build within--feet of 

a particular line. In the contract for sale, which preceded 
the conveyance, the distance was stated to be six foot. In 
2 n 
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regular, except that the indorsement was written on 
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(C. having died), an adjoining plot, in a line with the 
first, from which it was separated by a narrow street, was 
conveyed, under the power of sale, by the direction of Oh, to the 
plaintifF in fee, under a like covenant not to build within six feet 
of the front line. In 1855, the plaintiff opened a window into 
the street which separated his plot from the defendant’s plot, 
thereby commanding the defendant’s front door. The defendant 
thereupon commenced raising a wall which he had already, 
before 1853, built to the height of five feet, intending to raise 
it to fifteen feet. It appeared that the plaintiff had built his 
own house so that the foundations, to the height of a foot from 
the ground, encroached on the distance of six feet mentioned in 
his own conveyance, and the ornamental work at his main door 
encroached one foot on the six feet:—Held, on a bill by the 
plaintiff to restrain the further raising the wall to fifteen feet, 
first, that the plaintiff’s own encroachments were immaterial, did 
not interfere with the enjoyment of others, and did not disentitle 
him to complain of the infringement, if any, by the defendant. 
Child v. Douglas , 2 Jur., N. S., 350—Y. C. W.— Digest , Jurist. 

Held, secondly, that the omission in the defendant’s cove¬ 
nant, leaving the number of feet on which no building was to 
be erected, was immaterial, it being shewn, in the judgment of 
the Court, to be an accident, which the vendor could have come 
to have remedied, and the plaintiff, if entitled to any relief at 
all, being entitled to have such remedies as the vendor might 
have had.— Id. 

Held, thirdly, that the conveyances to the plaintiff and the 
defendant having been made in point of form in different ways, 
and by different persons, the vendors having been substantially 
the same in both instances, did not affect the plaintiff’s right 
to relief in equity against the breach of the covenant.— Id. 

Held, fourthly, that the erection of the wall was a breach of 
the defendant’s covenant in the conveyance to him.— Id. 

Held, fifthly, the Court will entertain a bill in a proper case, 
although filed by a person not clearly entitled to sue for damages 
at law, if it be established that a substantial agreement was 
entered into, to the benefit of which the plaintiff is in equity 
entitled.— Id. 
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Held, sixthly, that the right to enforce in equity the benefit 
of a covenant affecting the enjoyment of land will pass to the 
alienee of that land, without being specifically mentioned in the 
instrument of alienation.-— Id. 

Quaere, where there are two alienees of land, each of whom 
covenants with his vendor respecting the mode of enjoyment of 
that land, but where neither do the alienees covenant with each 
other, nor take any engagement from the vendor, whether in 
such a case either alienee has any remedy against the other 
infringing the covenant; and, therefore, on the whole, the bill 
was dismissed, but without costs.— Id. 


A court of equity will not, at the instance of a person having 
a mere reversionary interest-in the freehold, interfere to restrain 
the breach of the covenant entered into by the tenant with the 
lessor, against carrying on a business upon the demised premises,, 
unless special damage is shewn. Johnstone v. Hall , 2 Kay & J. 
414*; 2 Jur., N. S., 780; 25 L. J., Chanc., 4G2. 

A count on an account stated was, in terms, “for money found 
to be due from the defendant to the plaintiff on accounts stated 
between them,” omitting the words “ for money payable by the 
defendant to the plaintiff,” given in the forms in Schedule (B.) 
to the 15 and 1G Viet. c. 70, as words which should precede 
all the subsequent money counts there set out:—Held, upon 
demurrer, sufficient, for the count followed in substance, though 
not literally, the form given in the schedule. And per Cromp¬ 
ton, J., it being averred that accounts were stated, and money 
thereupon found due, the count contained, by necessary impli¬ 
cation, an averment that the money was payable on request. 
Fagcj v. Nudd } 3 El. & Bl. G50; 18 Jur. G99 ; 23 L. J., Q. B., 
289.. 


Webb v. Wyatt. —May 8 th, 1857. 

Arbitrator’s charges—Review of taxation . 

Where a cause has been referred to arbitration, and an award 
made, the Court will review the taxation of the costs between 
party and party, if they think the charges made by the arbitrator, 
even though a barrister, arc excessive. 

lor Pollock, C. B. — Unless arbitrators are reasonable in their 
2 d 2 
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; es, the evils of arbitration will be greater than those 
gation. 

Rule to review the Master's taxation. The cause, which involv¬ 
ed the question of a right of way at some distance from London, 
had been referred to the arbitration of a barrister, who made an 
award in favour of the plaintiff, charging 43 1. for his own fees. 
This sum the plaintiff paid, and took up the award; but on the 
taxation of costs between party and party the Master refused to 
allow more than 33 1. for the arbitrator's charges; subsequently 
to which, the defendant, still deeming the charges excessive, 
obtained the present rule. 

The Court delivered judgment. 

Pollock, C. B.—This is a very painful matter, but we must 
give a decision upon it. Generally speaking, when the Master 
has exercised a fair discretion on subjects of this nature, we will 
not interfere with his taxation, for the Masters are in general 
better judges than we as to what costs ought to be allowed in 
each particular instance, and all we can do, is to lay down gene¬ 
ral principles for their guidance. We shall give no opinion as 
to the details of the charges in the present case; it would be 
beneath the dignity of the Court to inquire into the various 
items ot time, attendance, &c. Suffice it to say, that the 
charges made by this arbitrator still appear to us excessive, 
when compared with the benefit which the suitor will receive 
from the arbitration; added to which, the Master himself 
expresses a doubt whether lie has not even yet allowed too 
much. We will therefore make this rule absolute; and let it 
be generally understood, that unless arbitrators are reasonable 


Sl 


in their charges, the evils of arbitration will be greater than 
those of litigation. 

Martin, B.—It would be well if some understanding could 
be come to with respect to arbitrations in the country, similar to 
those in force relative to town arbitrations. In these latter the 
costs are exceedingly moderate.— Ride absolute. 

A mere error ot date, as to 6th Jheyt corresponding with the 
17th or 18th May, held to be quite immaterial, 11th September, 
1851, Anunt Das, appellant. 
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The total value being correct, a mere error in the mode of 
computing it, held to be quite immaterial, 13th November, 1851. 
Sooderson Dhoba, appellant. 


In an action on a bill of sale, it was pleaded that the Ikrar 
was not stamped until after filing the answer, held in appeal, 
that as the suit was founded on the Coala, the objection was of 
no weight, 18th May, IS54, Kaleepershad, appellant. 

In an action in a bond, a decree passed for plaintiff which was 


reversed in the lower appellate Court, because the declaration was 
silent as to where the bond had been written. In special appeal, 
held that as no exception had been taken on this ground in the 
lower Court as to jurisdiction, such omission was wholly imma¬ 
terial and in reversal of the decree of the lower appellate Court, 
the original decree was affirmed, Parbuttychoron, appellant, 13th 
September, 1853. 

In an action to reverse a sale, there was no lotbundee on the 
record and the alleged discrepance in the amount of the arrears, 
was caused by the addition of interest. Held, in appeal, that 
no sufficient reason was afforded to sustain the order of the 
lower Court, reversing the sale, the want of a lotbundee, a do¬ 
cument only required for reference of public officers, being in no 
way prejudicial to the judgment-debtor. 3rd March" 1853, 
Conaja Singh, appellant. 

A vendor after the sale of her interest joined her vendee in a 
suit for possession and the defendants objected that such an action 
would not lie—which objection was overruled in the lower Courts. 
Held, in special appeal, affirming the decisions below, that al¬ 
though there might be an informality in such an action, no 
injury could possibly result to the defendants, and that the mere 
informality was wholly immaterial. Sunah Choudry, appellant, 
24th August, 1852. 


The lower appellate Court proposed as an issue, the fact of an 
error in the name of the Jummah, having been made in the lot¬ 
bundee of the sale, which error moreover, had not been noticed 
by the plaintiff himself, and with reference to Section 9, C. O. 
1/th July, 1846, as it was necessary to re-issue process de novo, 
the sale was reversed,—Held, in special appeal, that the error 
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V^.^&iitemplated in the C. O. 17th July, 1846, had reference to the 
description of property and the amount of jurhma. That the 
question of jurisdiction was not involved—that as the point was 
of no legal importance such as could not be overlooked, it should 
not have been raised by the lower appellate Court, proprio motu 
and consequently the orders of the lower appellate Court were 
reversed. Rampran Banerjea, appellant, 17th January, 1S57. 

The plaintiff sued to recover possession of one begali of land 
which the defendants on the expiration of their term refused to 
give up, and who after the lapse of four years, sued to compel 
v them. The lower Court gave a decree for the plaintiff which 
was reversed upon appeal, the lower appellate Court, holding that 
the plaint was not precise enough, as it alleged that the plaintiff 
had been dispossessed, whereas, by the plaintiff’s own showing, 
it appeared, that he never had possession. Held in special ap¬ 
peal, that the terms were merely forensic, and equivalent only to 
the fact, that the defendants held wrongful possession, and could 
be no bar whatever to a trial. Case remanded, 26th January, 1847. 
Thakore Das, appellant, Rajah Sumboonath Singh, appellant, 
15 th May, 1847, 

The plaintiff sued to cancel a notice issued by an auction pur¬ 
chaser under Section 9, Reg. Y. 1812, and on proof of the 
defendant’s competence to do so, his action was dismissed. Revers¬ 
ed in appeal, the lower Court holding that the notice issued did 
not express the amount in which the enhanced jumma exceeded 
the former. Held in appeal, that the specific rent having been 
stated, to which the plaintiff was liable prospectively, that was 
sufficient and the case was remanded. Joynarayon Bhose, 12th 
December, 1845. 

i he plaintiff instituted an action to recover Co.’s Rs 2,615-13-9, 
pnncipal and interest, and obtained a decree. In appeal, the 
lower appellate Court nonsuited the plaintiff on the ground of 
error in the account. In special appeal, held that as the error 
was merely arithmetical, the true amount being 2,725-13-9, such 

error was purely clerical, and could only be injurious to the 
plaintiff himself, and afforded no grounds whatever for a nonsuit. 
Baboo Iloronath Roy, appellant, 24th January, 1857. 
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The appellant-stated, as the ground of his appeal, that the 
lower Court had decided the case without accepting any answer 
from the appellant, who appeared by vakeel within the period of 
the proclamation under Section 2, Reg. IV. 1793, and Section 
3, Reg. XI. 1806, arid that no day was fixed by the Court for 
delivering, an answer as per Section 5, Reg. IV. 1793. Held, that 
as the purport of the proclamation under Section 11, Reg. IV. 
1793, is, that if a party shall not appear on a day to be fixed, the 
Court will proceed, without further notice, to try and determine 
,the cause without the appearance or answer of the defendant, 
the penalty of not being permitted to answer is not incurred, if 
the party makes a due appearance by the appointed day. As 
the proclamation does not require that an answer shall be filed, 
as well as appearance made, by that day, it is reasonable, and 
conformable to the spirit and extent of Section 5, Reg. IV. 
1793, that a proper period should lie fixed for filing an answer, 
after an appearance made under such circumstances—for which 

purpose case remanded. 18th March, 1850, Parbutty Debya, 
appellant. 

In an objection to the validity of a sale beeafise the advertise¬ 
ments in the Calcutta and Agra Gazettes differed from one 
another, and were not published in strict conformity with Sec¬ 
tion G, Reg. I. 184-5, held that such variation was not material, 
that Section G, merely requires a sufficient notification of the 
estates that are to be sold, and that it is not requisite that the 
estates should be sold in the order specified in any such notifica- 
tion ]3aboo Monorotnarayon Singh, appellant, 29tli August, 
1S5G, but where the sale took place illegally and out of its turn 
.so as possibly to affect the price, the sale was reversed._ Id. 

The true value of the plaintiff's suit was 3,014-5-4, his esti¬ 
mate was 2,923-3-2, for which a stamp of Rs. 100 was sufficient 
-otherwise a stamp of 150 became necessary, and the case was 
nonsuited. In appeal, Held, that the difference between the 

—and* 8 91 * 2 i 12 * 1<3SS thaU ten 1)er cent " on tIie value sued for 
Sol,hi, 0 ? 1 ’ ° f nousuifc was opposed to Clause 4, Art. 8, 

... ' ’ c *>' 1329. Shamah Soondree'Dasee, appellant, 

petitioner, December 9th, 1845. Summer, . W al. 


MIN/Sr^ 


208 

f eadem est lex 
Ubi eadem est ratio j idem esfc jug 

Like reason dotli make like law.—Co. Lifct. 10, a. 

Like wrong like remedy. 

In consimili casu consimile debet esse remedium,—Like circumstance like law. 

Note .—The application of this maxim is generally referred to 
documents, which subsecpiently have been tampered with, as 
bonds while in possession of the obligee, bills of exchange and 
other mercantile instruments and written securities. “ The law 
consists, not in particular instances and precedents, but in the 
reason of the law—for reason is the life of the law,—nay the 
common law itself is nothing but reason; which is to be under¬ 
stood of an artificial perfection of reason acquired by long study, 
observation and experience, and not of every man's natural rea¬ 
son." (Broome Chapt. iv. p. 114.) 

It is proposed rather to apply the illustration of this maxim, 
in another sense and to address natural rather than artificial 
reason, remembering that, qui rationem in omnibus quserunt 
rationem subvertunt, and enlist the maxim, rather in aid of 
uniformity of judgment decisions and remedies—so that, where 
there is a common title or cause of action, the whole decision 
may be brought into harmony with it in all points. 

A decree passed in the court of first instance against four 
defendants, in an action, upon a bond, of whom two only ap¬ 
pealed. In appeal, the bond was held to be fabricated and the 
decree of the lower Court was reversed in favour of the two 
appellants, but left in force as against the two non-appellant 
parties. Held, in special appeal, that as the bond was found to 
be forged, the whole four defendants must be discharged. Gora- 
chand, appellant, 18th May, 1854. 

The following is an instance of Alteration .]—Action against 

A. on a joint and several promissory note made by A., B., 
and C. Plea, that the note, at the time when it was first 
made by B. and A. only, and that, after it was made by 

B. and A., and after the note “ was completely issued and 
negotiated, that is to say, by" B. and A., the plaintiff 
altered it m a material part, by causing C. to sign it as a 
joint and several maker, and that this was not in correction of 
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-xiiiy mistake, nor to further any intention of the parties, existing 
when the note was first made by A., or first issued and negotiat¬ 
ed. At the trial, it appeared that B., being indebted to the 
plaintiff, agreed to get two sureties, A. and C., to join her in a 
joint and several note to the plaintiff. B. and A. signed the 
note together, and gave it to the plaintiff. The evidence tended 
to show that, when A. signed it, the plaintiff and B. both in¬ 
tended that C. should afterwards sign, but that A. was not 
informed of this. A. had the verdict. On a rule for a new 
trial, Held, that, the addition of C.’s name was a material 
alteration, and, if made after the note was issued, would avoid 
it. But the Court, without deciding whether the note was in 
point of law issued, supposing the plaintiff and B. did not sup¬ 
pose it complete, though A. did, granted a new trial, with leave 
to amend the plea, that the question might be raised distinctly. 
Gardner.v. Walsh, 5 El. & Bl. 83; 1 Jur., N. S., S2S; 2d L. J., 
Q. B., 285.— Digest, Jurist. 

The case of Catton v. Simpson, 8 A. &. E. 136, overruled. 
—Id. 

A railway company cannot legally charge a- greater sum for 
the carriage of a package containing several parcels belonging to 
diffeicnt peisons than for a package containing several parcels 
all belonging to one person. Crouch v. Great Northern Railway 
Company, 11 Exch. 742; 25 L. J., Exch.,’l37.— Digest, Jurist. 

A Lakhiraj tenure having been resumed, the Moeurreree creat¬ 
ed by the Lakhirajdar was held to have fallen with the resump¬ 
tion unreservedly—a miuute was recorded, to the effect, that as 
the plaintiff, as Lakhirajdar claimed the settlement to be made 
ivith him, at half rent, vice his Mocurrereedar, lie is bound to 
uphold his under-tenures to' that extent, so long as his own 
right continues, Mohunt Shcodas, 2nd May, 1850. 

I ole. This plea was not raised, had the Mocurrereedar raised 

the claim, then, in consimili casu, consimilis lex. 

special appeal, held, that there was no reason for admitting 

one but that the lower Court having omitted to include iu its 

t ccice a joint obligor, the case was returned for the purpose of 
including lnm. Jyenarayon Dutt, appellant. 

2 K 
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contingent on the establishment of the 
right to possession, where the claim to possession was barred by 
limitations, held that the claim to mesne profits was barred also. 
Baboo Hursoron Nurayon Singh, appellant, 24th March, 1852. 

No exoneration from payment of separate fees for vakeels 
separately employed by co-defendants allowed, unless the inter¬ 
ests and defence of all of them were identical. 13th April, 1852, 
Molai, appellant. 

The defendant as surety executed a bond conditioned for the 
faithful service of a clerk to a railway company. Whilst the 
service continued, that company and another railway company 
were dissolved, and united into one company by a statute which 
provided that all bonds, &c. made or entered into with, in favour 
of, or by the dissolved companies, should " be and remain as 
good, valid, and effectual in favour of, and against, and with 
reference to the new company, and might be proceeded on and 
enforced in the same manner, to all intents and purposes, as if 
the last united company had been a party to and executed the 
same, or had been named or referred to therein, instead of the 
persons, company, or party actually named therein respective¬ 
ly —Held, that the defendant was liable for breaches of the 
bond committed by the clerk after the union of the two compa¬ 
nies.'" Eastern Union Railway Company v. Cochrane , 9 Exch. 
197; 7 Railw. Cas. 792 ; .23 L. J., Exch., 61.— Digest, Jurist. 

The plaintiff's case in the lower Court was dismissed during 
the pendency of the appeal, two of the respondent defendants com¬ 
promised with the appellant, and the lower appellate Court, held 
this to be fatal to the further progress of the appeal, and in 
special appeal, this order was reversed and the case remanded for 
disposal on the merits, 13th July, 1852. Purunder Pandey, 
appellant. 

Action by the corporation of B. on a deed executed after the 
5 & 0 \M1. 4, c. 76, and before 6 & 7 Yict. c. 89, by which, 
after reciting that the council had elected D. treasurer of the 
borough, the defendant became surety to the corporation for 
D/s accounting to them “ during the whole time of D. continu¬ 
ing in the office in consequence of the election, or under any 
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annual or other future election of the council to the office, 
averments that by subsequent elections D. was continued in his 
office, and did not account.” Plea, that D. was elected to the 
office, and the deed given, whilst the office was annual under 
the 5 & 6 Will. 4, c. 76, s. 58; that on the 9th of November, 


1843, D. was, in obedience to the 6 & 7 Viet. c. 69, elected to 
the office during pleasure, and that he accounted up to the 9th 
November, 1843. On demurrer the Queen’s Bench gave judg¬ 
ment for the plaintiff. Error being suggested—Held, by Cress- 
well and Williams, Js., and Parke, Alderson, and Martin, Bs., 
affirming the judgment below, that the functions and duties of 
the office not being changed, it continued the same office, and 
that the change in the tenure was provided for by the language 
of the deed, and therefore did not discharge the sureties. Dis- 
sentientibus, Jervis, C. J., Pollock, C. B., and Maule, J., on the 
grounds that the parties to the instrument should be presumed 
to be contracting on the supposition that the existing law should 
continue to exist; that there were no words to shew that the parties 
intended to be bound, in case the tenure of the office was changed, 
and that the risk of the sureties being affected by the change of 
tenure, the office did not remain the same within the meaning of 
the deed. Berwick (Mayor, fyc.) v. Oswald (in error), 3 El. & Bl. 
653; 23 L. J., Q. B., 321—Exch. Cham — Digest. Jurist. 

A decree passed against several defendants having a common 
title, appeal, on the part of one of them, to reverse the whole 
decree as against the whole of the defendants admitted. 7th 
June, 1852, Tarneekanth Lahory, 24th August, 1852, Obhoye- 
chunder Ghose, appellant, 23rd August, 1851, Ramjewun Kur, 
appellant, 17th June, 1852, Ala Ruchee Begum, appellant. 

In January, 1851, the defendant, as surety, executed a bond 
to a railway company, which, after reciting that the company 
agreed to appoint L. as their clerk or agent, for the purpose of 
selling, coal, at a yearly salary of 100^., was conditioned for the 
due accounting by L. of all monies received by him for the use 
of the company. L. performed the duties of such clerk or agent 
at the above salary until May, 1851, when it was agreed between 
L, and the company to substitute for such salary a commission 
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per ton on all coal for which he should obtain orders,, 
From that time, L. was paid for his services by such commission, 
which amounted to a larger sum than the fixed salary. In 1852, 
L. was indebted to the company for sums which he did not 
pay over, and the company having sued the defendant on the 
bond:—Held, first, that the bond was valid, although the com¬ 
pany had no power to deal in coal. North IFestern Railway 
Company v. Whinray, 10 Exch. 77; 23 L. J., Exch., 261—C. 
C. A.— Digest, Jurist . 

Held, secondly, that the condition of the bond was restrained 
by the recital, so that defendant, as surety, only undertook to be 
responsible for the faithful conduct of L. whilst he continued 
clerk at such fixed salary, and consequently the defendant was 
not liable after the change in the mode of remuneration.— Id. 

The plaintiff sued to recover the house purchased by the 
mother, the other sisters having become prostitutes, and conse¬ 
quently incapable of inheriting. It was pleaded that the sisters 
lived with the mother who herself was a prostitute. A decree 
passed for the plaintiff in the lower Court. In appeal, a futwa 
from the law officer, declared that the mother being a prostitute 
and her two daughters living with her and having all things in 
common the two out-cast daughters were her heirs. Held in 
special appeal, after again referring the case to the Pundit of the 
Court, who reported, “ that the two prostitute daughters alone 
inherit whatever the mother may have left; because the relation 
of the married and respectable daughter to the out-cast mother 
had been several,” that the orders of the lower appellate Court 
must be affirmed. Taramonee Dasee, appellant, 30th July, 1846. 

Novum judicium, non dat novum jus, sed dcclarat antiquum. 

In an action to recover damages from the putneedar, through 
whose failure to pay the rent, the plaintiff who was a durputmee- 
clar, had been injured, the lower Court gave a decree which was 
reversed on appeal, as being out of time under Clause 5, Section 
17, Regulation VIII, 1819. In special appeal, it was held, that 
the period o( two months was applicable only to a suit for a 
share of the sale proceeds as per Clause 1, Section 17, and that 
there was no bar to a regular action as per precedent No, 114*, 
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1843, page 48, decisions for 1845, which the Principal Sudder 
Araeen declared inapplicable, upon what it is obvious is most 
1 utile reasoning, viz. that the same principle does not apply to a 
seputneedar and a durputneedar. Dwarkanath Rae, appellant, 
25th April, 1850. 

Die plaintiff sued to reverse a portion of a sale of a joint 
property which was under division by butwaras, and which was 
sold for arrears of Government Revenue, his coparcener having 
taken out his share of the sale proceeds and the plaintiff’s share 
having been taken in execution. In appeal, upon the questions 
arising therein, held that the default of one sharer puts in jeo- 
pauly and subjects to sale the rights of his co-sharers under the 
old sale law, Regulation XI. 1822, so must the acts of his co¬ 
sharer involve the rights and interests of the plaintiff in this 
case. The intimate union of joint and undivided sharers laid 
down by the law cannot be separated, and all the incidents which 
affect one sharer, must affect all the sharers in a joint estate. 
The plaintiff, a joint sharer, sues to set aside a sale for the 
balance of revenue due to Government. His co-sharers hav¬ 
ing on their own application withdrawn their quota of suD 
plus proceeds of the sale, they could not under Section 27 of 
the law cited, sue under such circumstances for its reversal. But 
if the sale be reversed on this action of the complainant, it must 
be reversed in its totality and thus parties not entitled to come 
into Court and who have not come in, will have the advantage 
of the plaintiff’s suit—we consider the unity of interests of 
sharers so inseparable in a joint undivided estate, that the de- 
ault of one being by law, as above quoted, the default of all the 
sharers—and the estate being by that law, liable to sale, for the 
responsibility of each and all of the sharers, so a suit for the 
reversal of that sale, must be held to be barred by Section 27, as 

resu,t ofa judgment in favour oftlie plaintiff must necessarily 
, t0 r ® 8tore to P arties (who as co-sharers had forfeited their 
'‘f, hy fche voluntary withdrawal of the sale proceeds) their 

estates notwithstanding that all remedy at law, and the right 

o qius ion the validity of the sale, was denied’them under that 
act. Asalut Beebee, appellant, 31st January, 1855. 
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]—A promissory note was made payable six months 
after date, “ with lawful interest.” After it had been signed 
without the assent of the maker, but with the assent of the 
holder, there were added in the corner of the note, the words 
“ interest at six per cent, per annum—Held, that this addition 
materially altered the contract, and that the holder could not 
recover on the note against the maker. Warrington v. Early , 2 
El. & 131. 763; 18 Jur. 42 ; 23 L. J., Exch., 47.— Digest , Jurist. 

Where a bill of exchange was altered without the privity of 
the acceptor after it was in circulation, by the addition to the 
general acceptance in the common form of the words “ pay¬ 
able at the Bull Inn, Aldgate,” and afterwards indorsed to 
the plaintiff for value, who took it bona fide and without know¬ 
ledge of the alteration :—Held, that this was a material altera¬ 
tion, which discharged the acceptor. Burchfield v. Moore , 3 El. 
& Bl. 683; 18 Jur. 727 ; 22 L. J., Q. B., 261 .—Digest, Jurist. 

The plaintiff's remedy in such a case is confined to a right to 
recover the consideration for the bill as between himself and 
his immediate indorser; and a similar remedy may be resorted 
to between all prior parties to the bill until the party is reached 
through whose fraud or laches the alteration was made.— Icl. 

As to interlineations and erasures, the reader is referred to 
Best's Principles Law of Evidence, Section 223, p. 291. 

“ It is a rule of universal jurisprudence, that imperfections ap¬ 
parent on the face of an instrument, such as interlineations, era¬ 
sures, &c. do not vitiate the instrument, unless they are in some 
material part of it. Alterations in a suspicious place must be ex¬ 
plained by the party seeking to enforce it. 

The rule as to unstamped documents and when they may be 
admitted, is also worthy of notice—-.and although perhaps some¬ 
what alien to the maxim, still the rule is embodied in this note¬ 
book in this place; such documents may be admitted for a colla¬ 
teral purpose e. g. to shew illegality or fraud—being inadmis¬ 
sible for proving any fact directly. Per Lord Abinger : “The 
object of both the statute and common law would be defeated, 
if a contract, void in itself, could not be impeached, because the 
written evidence of it, is unstamped and therefore inadmissible. 
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If that were so, a party entering into such agreement, might 
avoid the consequences of its illegality, by taking care that no 
stamp should be affixed to it. I think therefore that in all cases, 
where the question is, whether the agreement is void at common 
law or by statute, and the party introduces it, not to set up and 
establish it, but to destroy it altogether, there is no objection to 
its admissibility. As in the case of conspiracy or an agreement 
to counsel a robbery on no principle, could it be contended that 
a contract between the parties for the commission of such an 
offence, would be inadmissible without a stamp. Stamp acts are 
made for a different purpose; they are made to prevent persons 
availing themselves of the obligatory force of an agreement, 
unless that agreement is stamped.” 


Cessantera ratione cessat et ipsa lex.—The law dies a natural death when the 
reason which led to its enactment no longer exists. 

Cessante causa cessat efFectus.—The obligatory cause ceasing, so does the 
obligation. 

An action was instituted to set aside a sale, -because the pro¬ 
clamation required by Section 12, Regulation XLV. 1793, had 
not been published in the office of the Commissioner of Revenue 
of the Division, and the lower Court found for plaintiff and 
reversed the sale. Held in appeal, that the reasonable intent of 
the law was to be considered, and that it was inconsistent with 
the purpose of the arrangement by which the powers of the 
Board of Revenue were transferred to Commissioners, to hold, 
that notifications required formerly to be made in the local office 
of the Board of Revenue, should be made in the shifting offices 
of the Commissioner, and as the law creating the office of Com¬ 
missioner no where enjoins such notifications and the necessity 
of such notifications not being presumable, with reference to the 
scope and intent of that law, being moreover unsuited to the 
peculiar constitution and character of the Commissioner’s office, 
the orders of the lower Court were reversed and the sale held to 
be valid to all intents and purposes, 26th May, 1853. Hursoon- 
dree Debea, appellant. 
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a bankers clerk, misappropriated the monies of his 
employers, but the false entries relating to the transactions were 
not discovered until after his death. The banking company 
having filed a bill against his legal personal representative for an 
account, the defendants demurred, on the ground that the acts 
of A. were felonious, and therefore could not be made the ground 
of a suit in equity. The rule of public policy not applying, the 
demurrer was overruled, with costs. Wicklicun v. Gatrill, 18 
Jur. 768, 23 L. J., Chanc., 783—Y. C. S.— Digest, Jurist. 

Determination of Lease by Agreement—Optional term of Years.\ 
—A lease was granted to A. for fourteen years, with a proviso 
for terminating the lease at the end of the first seven years, if 


<SL 


the landlord should so desire; on his giving notice of his desire 
in writing, B. joined in the covenant. The'landlord gave a 
notice, in terms a notice to quit, not expressing in terms his 
desire to terminate the tenancy under the proviso, but referring 
to the lease and its determinable quality :—Held, that this was 
a termination of the lease under the proviso, and discharged the 
surety. Guldens v. Dodcl, 3 Drew. 485 ; 25 L. J., Chanc., 451. 
— Digest, Jurist. 


A pardon granted to a felon under the sign manual, has not 
the effect of a pardon .under the great seal. Gough v. Davies, 2 
KayJ. 623; 25 L. J., Chanc., 677.—. Digest, Jurist. 

The 5 Geo. 4, c. 84, s. 6, protects felons, whose sentences have 
been remitted by the governor of a penal colony, in the enjoy¬ 
ment of property subsequently acquired by them, not only by 
their, own industry, but also by other means.— Id. 

So, where a convict who had received a conditional free 
pardon subsequently became entitled, as one of a class which 
could not be previously ascertained, to a share of personal pro¬ 
perty bequeathed by a will made long before the date of his 
conviction:—Held, entitled to retain this share against the 
Crown.— Id. 

Protection from Arrest.] —The protection from arrest granted 
to a bankrupt during the suspension of his certificate docs not 
protect him from arrest in respect of debts contracted since his 
bankruptcy. Grace v. Bishop, 11 Exch. 424 ; 25 L. J., Excli., 58. 
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On the 5th of May, lS5t, an order was made in bankruptcy 
that a bankrupt’s certificate should be suspended for three years, 
and that protection should be granted to him for six months, to 
be renewed from time to time. The bankrupt was arrested on 
the 5th of November, 1855, just before the expiration of his 
pi'oteetion, and whilst he was on his way to the Bankruptcy 
Court to solicit its renewal. The debt for which he was arrested 
was not a debt proveable under the commission:—Held, that 
the commissioner had no jurisdiction to grant such protection, 
and that he was not entitled to be discharged out of custody.— 
Id. 

But for the ruling in the case Persse, parties might- make 
Courts of Justice sanctuaries against arrest. 


Privileged from] —Though an appellant comes from Ireland to 
London, long before it is necessary to do so in order to attend 
the hearing of his cause in the House of Lords, so that if then 
arrested he would not be discharged; yet, if no arrest is made 
until his cause is actually in the paper, he will be discharged out 
of custody. Persse v. Persse, 5 H. L. Ca. 671.— Digest, Jurist. 

If a British subject gives a legacy for charitable purposes 
abroad, this court will secure the money, and appoint trustees of 
the fund, but though the Court will direct inquiries for its guid¬ 
ance, it will not direct any scheme for effecting the purposes of 
the testatrix. Attorney-General v. Sturge, 23 L. J., Chane., 495 
—R.— Digest , Jurist . 


A solicitor may hold deeds as against his principal, but must 

produce them at the instance of third parties, if required in evi- 
deuce. 

The lien of a solicitor on documents does not relieve him from 
the necessity of producing them for the purposes of evidence, at 
the instance of third parties. Hope v. Liddell, 20 Beav. 438 ; 1 
Jur., N. S., 665 ; 24 L. J., Chane., 69 L.— Digest, Jurist. 

A suit was instituted by a creditor for the administration of 
a tcstatoi s estate, and another creditor sued the administratrix 
the debt. Notice ol a decree in the suit was given 
e plaintifl in the action, who nevertheless continued the 
action, and obtained a verdict for his debt and costs Held, 
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creditor was not entitled, as against the other creditors 
in the suit, to his costs, in the action after notice of decree, 
Sharrod v. Wingfield , 25 L. J., Chanc., 176—V. C. K. 

Foreign Administration .]—An Englishman having died intes¬ 
tate in Belgium, possessed of real and personal property there, 
his brother went over from England and obtained representation 
to him pur-et-simple, which by the Belgian law imposed upon 
him a personal obligation to pay all the debts of the intestate, 
independently of the amount of the assets. The intestate’s brother 
afterwards returned to this country, Wit did not take possession 
m of any property in England belonging to the intestate. A 
creditor of the intestate obtained letters of administration to 
him in England.—Held, that he could not sue the intestate’s 
brother in equity in respect of the personal liability which he 
had so incurred, but that his remedy to recover his debt was at 
law. Beavan v. Hastings (Lord), 2 Kay & J. 724; 2 Jur., N. S., 
1044. 

Held also, that the intestate’s brother, as he had not taken 
possession of any of the English property of the intestate, was 
not an executor de son tort.— Id. 

H. & W. were two of the directors of a banking company. 
It was agreed at a meeting of directors that H. should retire 
from being 1 a director and shareholder on the terms embodied 
in a minute, as follows:—“H.’s shares to be taken at par. 
Release and indemnity may be arranged by the solicitors of 
the parties. (Signed), F. K, chairman.” II. retired, and his shares 
were cancelled. W. was not present at the meeting at which 
this minute was passed, but was aware of the transaction, and 
expressed no disapprobation, though he did not act to ratify it. 
It was subsequently determined, under the winding up of the 
company, that the cancellation of H.’s shares was invalid, and 
that he was a contributory:—Held, that W. was not under any 
liability to indemnify H. against liabilities of the company 
arising after H.’s retirement. Walker , Ex parte , 2 Jur,, N. S., 

1216 —L. J. 

W/s silence did not make the minute binding on him, and 
even if it had done so, as the indemnity was agreed to be given 
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only on the footing of the validity of the surrender of II.’s 
shares, and that surrender was invalid, the obligation to indem¬ 
nify would have failed with it. Knight Bruce, L. J.— Id. 

The minute did not import a contract by the directors per¬ 
sonally to indemnify H., but the indemnity was to be given by 
the company; and as the surrender of the shares to the company 
was void, no personal liability remained in the directors. Turner, 


L. J.— Id. 


Quaere, whether, if the directors had agreed personally to indem¬ 
nify H., the same result would not have followed, the agreement 
to indemnify being based on the assumed validity of the surren¬ 
der of PI.’s shares.— Id. 

Compromise of Mortgage Debt .]—Where a mortgagee agrees to 
take a portion of his debt in lieu of the whole, upon payment on 
a given day, the Court will not relieve against the effect of its 
non-payment on that day. Ford v. Chesterfield (Earl), 19 Beav. 
428. 


Where bills given in composition of debts were dishonoured, 
the creditors claim to satisfaction in full, revived, such bills bein<>- 
in their nature only conditional. 

A composition deed was made between L., a trader, of the first 
B. his surety, of the second, and his creditors, of the third part, 
reciting that the creditors had agreed to accept a composition of 
12tf. in the pound, to be paid by four instalments at the end of 
four, six, nine, and twelve months, “ in full satisfaction and 
payment of their several debtsthe first three instalments to 
be secured by bills drawn by L. on B., and accepted by him, the. 
last by L.’s promissory note. The deed contained a covenant 
by the creditors not to sue L. until default should be made in 
payment of the bills and notes, or some of them, and upon 
payment of the bills and notes at maturity, to grant a release. 
Before executing the deed, B. stipulated with L. for a security 
to lnmself over all L.’s property. W., one of L.’s creditors, 
executed the deed, and received the bills and notes. On its ma- 
tunty the first was dishonoured. W. immediately commenced an 
action against L. for his old debt, in which he ultimately obtained 
judgment. L. under pressure from B., after the commencement 
2 f 2 
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W/s action, and before W. obtained judgment, assigned all 
his property to B. This was bona fide in fulfilment of his pro¬ 
mise to give B. security. L. was declared a bankrupt on W.'s 
petition:—Held, that, on the true construction of the deed, the 
bills were only conditional payment, and,, therefore, that W. 
had, on the dishonour of the bill, a right to elect to recover his 
old debt, and had, therefore, a sufficient petitioning creditor's 
debt. Leake v. Young, 5 El. & Bl. 955; 2 Jur., N. S., 516; 25 
L. J., Q. B., 266.— Digest , Jurist . 

A compromise being equally binding on both parties to it, if 
one or other withdraw or fail to fulfil its conditions, the other 
party also becomes released from his engagements and each party 
is restored'to the original position. 18th April, 1850, Kartick 
Chunder, appellant. 

Note .—This maxim is generally referred to cases of another 
description and the instance is given of a member of parliament 
who is during the cession privileged as against arrest, but not 
after its termination, when his freedom from arrest which was 
the “ reason of the law” ceases and “ cessante causa cessat effec- 
tus.” Broome 118. This maxim is thus translated, “ Reason is 
the soul of the law and when the reason of any particular law 
ceases, so does the law itself.” 

A familiar instance in kind, is of common .occurrence in our 
Courts, in the protection extended to parties in coming to and 
returning from our Courts, and their freedom from arrest. The 
latter maxim has of course a general application to almost every 
possible circumstance. 

The rights of the mortgagee cease in the same manner as 


other contracts, by payment, liberation, and so forth* It does 
not cease by prescription, in case the v mortgagee has actual pos¬ 
session of the pledge; but if be has only possession of the title 
deeds, his right will lapse at the expiration of twelve years from 
the date of the mortgage. Reg. II. 1805, Sects. 2 and 3, Cl. 4. 
The right of a pawnee to payment by means of the pledge, 
is not affected by lapse of time. Const. No. 965, 7th July, 
1835* 


* Colebrooke Contracts and Obligations, Sec. 363, seq .—Elberling. 


MINIS/*,,, 


221 




Generally, upon the marriage of a ward of Court without 
leave, the marriage being found valid, and the party in contempt 
having executed the settlement and paid the costs, is discharged. 
Field v. Brown , 17 Beav. 146.— Digest , Jurist. 


A. B. was committed for contempt for marrying a ward- 
After the marriage had been found valid, but before a settlement 
had been executed, he was discharged, upon his undertaking to 
abstain from any intercourse. After the settlement had been 
executed, the Court held, that it would be contrary to principle, 
either to compel the continuance of the undertaking or to make 
an order to the same effect.— Id. 

A property having been attached 23rd Nov. 1846, preparatory 
to a sale in execution, which case was struck off the* file on the 
9th of March, 1848, the attachment became null and void. 
Subsequently the respondents purchased these lands by a private 
sale. Subsequently these lands were sold in execution. Held, 
that such private sale was a valid sale, the attachment of Nov. 
23rd, 1846, having become null and void, and the orders of the 
lower Court were upheld. Gobindhun Singh, appellant, 23rd 
May, 1855. 

The annexed case. Ex parte Cobbett, from the Jurist of the 
ISth of July, 1857, shows how far parties are protected iu going, 
staying and returning from Court, from arrest upon civil process 
which precedent may be usefully adopted in our Courts on a 
similar case occurring. 


TRINITY TERM. 

Ex parte W. Cobbett.— June 12 th. 

Arrest Privilege — Going, staying and returning—Common 

informer —12 8f 13 Viet. c. 87, s. 5. 

Where the privilege of arrest from civil process does not exist 

when the party is going and staying, it does not exist when he 
ls returning. 

o 

obt ApeiS °* W ^ 10 ' ias Mtendcd before a justice of the peace to 
road 1' a Slunm0ns a o a inst a clerk to the trustees of a turnpike 
, . "transmitting a statement of the accounts of the 

lUS 1 l HUsaau t to sect. 5 of Stat. 12 & 13 Viet. c. 87 , which subject 
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e clerk so offending to a penalty and has obtained that sum¬ 
mons, is not entitled to privilege from arrest in returning. 

Sturgeon (with him was Gibbons) moved for a writ of habeas 
corpus to bring up William Cobbett from the Queen’s Bench 


Prison, for the purpose of discharging him out of custody. It 
appeared from the affidavits that the applicant, as the personal 
representative of the mortgagee of the tolls on a turnpike road 
in the county of Southampton, brought an action of ejectment 
to recover the toll-gates, and on the trial failed to prove the 
existence of the mortgages of the said toll-gates, which had been 
’destroyed by fire, by reason of the clerk to the trustees of the 
turnpike road not giving sufficient evidence from the books in 
his custody, containing the entries of mortgage transactions. 
On the 11 th July, 1856, the applicant went to Winchester, and 
attended before a justice of the peace of the said county, and 
obtained a summons against the clerk for not transmitting to 
one of her Majesty’s Principal Secretaries of State, by the 24th 
April last, a copy of the statement of the debts, revenues, and 
expenditure of the trust for the year 1855, which would have 
been laid before the general annual meeting of the said trustees, 
if such meeting had been held, pursuant to sect. 5 of stat. 12 & 
13 Viet. c. 87, whereby he had incurred a penalty of 5 1. The 
summons was returnable on the 18th July. Immediately after 
he had obtained the summons he proceeded to the railway station 
at Winchester, on his direct way to return to his residence at 
Battersea, and left Winchester by the next train, stopping at 
the Waterloo llailway Station, which was the nearest to his 
house. Upon his arrival at the station he was taken into custody 
by the officer of the sheriff of Surrey, under a writ of execution 
for the costs in the above action and detained under the said 


writ.—A party is entitled to privilege from arrest while attending 
at a petty sessions. Justices of the peace are judges of record. 
(Lambard, Eiren., c. ]). The personal attendance of the appli¬ 
cant was necessary in order to obtain the summons against the 
clerk to the trustees. He was a creditor of the turnpike trust 
proceeding for a penalty against the clerk to the trustees for not 
making up and transmitting the account of the debts, revenues, 
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and expenditure of the trust, in pursuance of the statute. His 
object was to compel the performance of a public duty, and 
therefore he stands on higher ground than a person suing out a 
summons in a civil action. Though he would not have been 
privileged while going to obtain the summons, as soon as he had 
obtained a summons a suit was instituted, and he had formed a 
relation to it, by which he is privileged. [Meehins v. Smith , 11 
H. Bl. 636), In Ex parte King (7 Ves. 312) a party attending 
under a summons of commissioners of bankruptcy was privileged 
from arrest. In Walpole v. Alexander (3 Dougl. 45) a witness 
coming from abroad to give evidence in a cause, without being 
served with a subpoena, was privileged. [ Coleridge , J.—In that 
case (p. 47) Buller J., said, “I have found a case (E., 27 Car. 
2) where a man was discharged who came to London to make an 
affidavit which might have been made in the country; but it 
was for the furtherance of justice, and he was therefore protected. 
No subpoena is necessary where the witness lives abroad”] In 
Ex parte Britten, (1 M., D., & De G. 278; 4 Jur. 43), the 
husband of a petitioner, though not a party to the petition, who 
was arrested for debt while in attendance in the Court of Review, 
upon the hearing of the petition was ordered to be discharged. 
[He also cited Rex v. Wig ley, (7 Car. & P. 4).] There is no 
distinction between a person who volunteers his attendance and 
a person who appears compulsorily before the Court; every 
plaintiff is more or less a volunteer. 

Lord Campbell, C, J.—I hope that this Court will always be 
tender of the liberty of the subject; but we must take care that the 
privilege of protection from arrest is not abused, and that it is 
not carried to a length not hitherto known or contended for, 
otherwise, instead of giving an advantage to the administration 
of justice, it would enable parties to defy justice. Mr. Sturgeon 
lests the claim to protection from arrest in this case on the 
proposition, that a common informer, while going to obtain a 
summons, is not privileged from arrest, but that he is privileged, 
a ter he has obtained a summons, in remaining and in returning. 

610 * s no au thority for such a distinction, and no principle 
jcen laid before us on which it can be supported. Hitherto, 


MINIS/*,, 



m ^ 

erever the privilege lias existed while staying and returning, 
the privilege has also been allowed when going. Walpole v. 
Alexander , (3 Dough 45), in which a witness came from abroad 
to give evidence at a trial, shews that he would have been 
privileged the moment he set foot on English ground. It is 
admitted that Mr. Cobbett had no privilege in going from London 
to Winchester, and it would be monstrous to say that he had 
such a privilege in remaining and returning. The privilege 
from arrest has been hitherto allowed to those necessarily attend¬ 
ing the Court for the purpose of forwarding the administration 
of justice. But this is the claim of a person in the position of a 
common informer, who voluntarily puts the law in motion. It 
is enacted by sect. 5 of stat. 12 & 13 Yict. c. 87, that the clerk 
to the trustees of turnpike roads shall make out a statement of 
the debts, revenues, and expenditure of the trust, and transmit a 
copy thereof to the Secretary of State, and for every neglect so 
to do shall forfeit not less than 5 1. It is suggested that the 
clerk to the trustees of this road had incurred this penalty for 
not making the return required by sect. 5 ; and Mr. Cobbett, as 
one of the Queen's subjects, says he had a right to apply to the 
petty sessions for a summons to enforce the penalty. He was 
not a witness when going, nor while remaining, nor while return¬ 
ing, but throughout he was acting as prosecutor. To say that 
any person may acquire the privilege from arrest, either on mesne 
or final process, by suing out a summons before a magistrate, 
would be a pure novelty, and would lead to most inconvenient 
consequences. It would enable a debtor, by becoming a common 
informer and laying informations, to set his creditors at defiance. 
No case has been cited which approaches this or-can be considered 
as an authority for extending the privilege to this case; and no 
principle has been laid down in support of the application. 
Several similar applications have been made to learned judges at 
chambers, who have decided that there is no privilege from arrest 
in this case; but the question has not been before the Court in 
bane. In my opinion those judges have rightly decided. 

Coleridge, J.—I am of the same opinion. I am not aware 
that the Judges or courts in modern times have, as Mr. Sturgeon 
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seemed to suppose, put a restriction on the privilege from arrest 
unfavourable to the privilege. The same principles which were 
in force in Lord Mansfield’s time apply now. It is admitted 
that no privilege from arrest existed while Mr. Cobbett was 
going to sue out the summons. This case, therefore, does not 
range itself within the privilege in the ordinary sense in which, 
we understand it, viz. while going, remaining, and returning. 
If a party goes to a court of justice under circumstances which 
give him the privilege from arrest, he must have the privilege 
also while there and while returning. The privilege while 
remaining and returning, provided the party does not delay 
unnecessarily, or go out of his way, is given for making the 
privilege while going effectual. The principle on’which it is 
given is not for the purpose of protecting the party, but for the 
furtherance of justice, because his presence in court is necessary 
for enforcing legal proceedings. Unless some new cause for the 
privilege arise during the time of remaining and returning, if he 
had it not in going, he cannot have it in remaining or returning 
home. 

Eule, J.— I am also of opinion that the application ought to 
be refused. Mr. Cobbett was in the situation of a person 
against whom judgment had been recovered and writs of exe¬ 
cution had been issued; it is the duty of a person in that situa¬ 
tion to be amenable to the law, and it is the duty of the Courts 
to enforce the law, and to make judgments effectual. The tak¬ 
ing of the person in satisfaction for a debt is a right to be main¬ 
tained by the Courts. An exception has been made against this 
demand of justice on one side, where there is a greater demand 
of justice on the other side. When justice requires the presence 
of a party in court, for the maintenance of a just cause, there 
is an exception that the debtor, against whom writs of execu¬ 
tion have been sued out, may say that he is free while he is go- 
ln g, remaining, and returning for the purpose of asserting his 
nglit, or giving his testimony, or affording professional advice. 
I uither the claim has not gone. In this case the claim is to lay 
an information for a breach of duty of the clerk to the trustees, 
foi which any of the Queen’s subjects might lay an information; 
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"Whether tlie clerk of the trustees had made the return required 
by sect. 5 of stat. 12 & 13 Yict. c. 87, was patent to any one 
of the Queen’s subjects. I am aware that Mr. Cobbett lias 
ulterior interests, but I am bound to give my judgment in¬ 
dependently of that, for I should be equally bound to give the 
same judgment in the case of the most practised common in¬ 
former. He does not stand within the protection which a party 
has when legal proceedings are going on. Certainly it would 
be worse than ludicrous to say that he was not amenable to 
process while going from one county in England to another; 
bind it seems to me that the privilege has always been while 
going, remaining, and returning. No example has been given 
of a privilege allowed while staying and returning, when it has. 
not existed while going; and I am loath to give a privilege not 
hitherto allowed, and not material to the interests of justice. 
On the contrary, judgment creditors have a right to keep their 
debtor in custody until the judgment is satisfied. 

Crompton, J.—I am of the same opinion. There is no 
ground for. saying that Mr. Cobbett was attending as a witness; 
and as soon as it is admitted that he had no protection when 
going and attending, there is an end of the case; because in 
my opinion, unless a party has it in going, he has it not in re¬ 
maining or returning. I agree with what is stated in 2 Tayl. 
Ev. 1031, 2nd ed., “ Whether a witness attending before a ma¬ 
gistrate or other inferior judicial officer by virtue of a summons 
or a writ of subpoena would be privileged from arrest, has never 
been expressly determined in this country; though in America 
it has been held that such persons are protected; and on the 
principles of English law this decision would appear to be sound, 
since the privilege should surely be co-extensive with the power 
of enforcing attendance.” But my judgment rests on the fact 
that there was no cause depending; the applicant was attending 
before a magistrate to get process in his own name and for bis 
own purposes. There is no authority for allowing the privilege 
in such a cas e.—Application ref used.—Jurist, 18 tk July, 1857. 

Jjoss by Capture .] By a policy of assurance on goods on board 

the ship B., they were warranted “ free from capture and seizure. 
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and the consequences of any attempt thereof” The perils in¬ 
sured against were enumerated as usual, viz., “ of the seas, men 
of war, fire, enemies, pirates, rovers, thieves, jettizons, letters of 
marque and counter marque, reprisals, takings at sea, arrests,, 
restraints, and detainments of all kinds, and of all other perils, 
losses, and misfortunes —Held, that the exceptions introduced 
by the warranty was not confined to legal capture or seizure, but 
that an illegal capture or seizure, was within both the exceptions 
and the perils enumerated as insured against. Poivellv . Hyde, 5 
El. & Bl. G07; 2 Jur.,N.S., 87; 25 L. J.,Q.B.,G5.— Digest, Jurist. 

The B., a British ship, in her passage down the Danube, 
passed within shot of a Russian fort, there being then war 
between Turkey anl Russia, but not war between G*reat Britain 
and Russia. The Russian fort fired into her and sunk her aliens 
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mg that the vessel was mistaken for a Turk, hut permitted her 
crew, after some detention, to depart. It appearing to the 
Court, on the whole of the facts, that the object of the Russians 
was to detain the ship:—held, that, but for the warranty, the 
insurers would have been liable; but that the warranty protect¬ 
ed them.-— Itl. 

Action on a covenant in a lease by assignee of the reversion. 
Plea,denying the title of the plaintiff. The plaintiff put in a 
conveyance to him of the reversion, subject to “ mortgage 
debts.” The defendant, in order to prove that the legal estate 
was out of the plaintiff, by reason of the conveyance of the 
reversion having been made subject to a mortgage, called the 
attorney of a person to whom the mortgage had been transferred, 
to produce the mortgage deed, under a subpoena, duces tecum. 
The .attorney objected, and stated that he had been instructed 
by his client not to produce it. The attorney for the original 
mortgagee was then called to give secondary evidence of its 
contents. He had a draft of a mortgage, hut did not know 
whether it was a copy of the deed in question, unless ho knew 
"’hat that deed was. The judge ordered the first witness to 
produce the deed, and to allow the second witness to look at (lie 
indoisement, upon which lie indentified it as the deed of which 
the diaft was a copy, and gave secondary evidence of its con- 
2 o a 
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^fronts :—Held, first, that the privilege of the client was not 
violated by requiring the attorney to shew the indorsement on 
the deed, for the purpose of enabling the witness to identify 
it. Phelps v. Prew, 3 El. & Bl. 430; 18 Jur. 245 ; 23 L. J., Q. 
B., 140.— Digest, Jurist. 

Held, secondly, by Crompton, J., and semble by Coleridge, 
Wiglitman, and Earle, JJ., that if the privilege had been 
violated, the party against whom the evidence was admitted 
had no ground for an application for a new trial.— Icl. 

Held, thirdly, that the secondary evidence was properly received, 
though the client had not been subpoenaed, and was not called 
to prove that he still insisted on his privilege.— Id. 

The case Scholefield v. Templer, Jurist Reports, July 2nd, 1859, 
may be referred to in connection with the maxim, cessante causa 
cessat cffectus, as applicable to contracts void for failure of con¬ 
sideration, although entered into without fraudulent knowledge. 
VICE- CHAN CELLO R WOOD’S COURT. 

Scholefield v. Templer. —March 8 th and 9th. 

Innocent party to fraud—Principal and surety—Jus tertii. 

One who is innocently party to a fraud can derive no benefit 
from that fraud where there is no consideration moving from 
himself. 

Hence, where a surety persuaded a creditor to accept a trans¬ 
fer of a mortgage offered by the principal debtor, and to release 
the surety, and it afterwards turned out that no such mortgage 
existed, although the surety believed in its existence at the time 
when he induced the creditor to accept it—Held, that the release 
to the surety was inoperative. 

The rights, as against the creditor, of third parties who have 
acted upon the view that the surety was released, considered. 

When a creditor releases the principal debtor at the request 
of the surety, and upon a representation made by him which 
turns out to have been founded in mistake, the surety cannot 
claim, as against the creditor, the benefit of the doctrine that 
release of the principal releases the surety. 

Ex parte "V ilson (11 Ves. 44 0) commented on and explained. 
In the year 1850, the plaintiff discounted for William Bell, 
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one of the defendants, who had since absconded, two joint and 
several promissory notes for 1501. each, signed by Bell and the 
defendant Templer. Later in the same year he agreed to ad¬ 
vance to Bell a further sum if the defendants Bell and Templer 
would give two joint and several promissory notes for 500/. to 
secure the two sums of 1501. and the further sum required, and 
upon condition that the plaintiff should be at liberty to retain 
and negotiate the two bills for 150/., and to hold the amount 
when received in part satisfaction of the amount to be secured 
on the 500/. notes. The plaintiff accordingly advanced the sum 
required, and received from Bell two joint and several promis¬ 
sory notes, signed by both defendants, for 500/. each. In Feb- 
ruary, 1851, the plaiutiff advanced to Bell a further /um upon 
a bill of exchange for 600/. drawn by Bell and accepted by 
Templer. This bill was presented at maturity, and dishonoured. 
The plaintiff was afterwards applied to by Bell to make a further 
advance of 500/. on the security of a bill or note signe'd by both 
defendants, but he declined to do so. It was then proposed 
that the plaintiff should take a transfer of a mortgage for 5000/., 
to which Bell represented that he was entitled, upon the estate 
of Mr. Mirehouse, in Wales. Bell stated that this 500/. had 
been lent by his father, who held the mortgage and title deeds 
on his behalf. Templer strongly urged the plaintiff to take the 
transfer, alleging all would be right, and that he would have a 
better security for his money than he then possessed. To this 
arrangement the plaintiff agreed, on condition that the original 
mortgage and title deeds were to be given up to him when Bell 
got them out of his father’s possession. Accordingly a deed 
of transfer was prepared, which recited the alleged mortgage 
from Mirehouse, and purported to transfer the same to the 
plaintiff. The deed of transfer was dated the 13th June, 1851 , 
and was executed by Bell and attested by Templer. Bell then 
requested that the promissory notes and bill of exchange might 
be delivered up, but the plaiutiff declined to give them up until 
he leceived the title deeds of the mortgaged premises. In 
the autumn of 1851, Templer compromised with certain of his 
creditors, the arrangement for payment of the composition ex- 



^ "^Bding over several years, and Lis relations rendering assistance 
to the extent of 1000^. Previously to effecting tLis compromise 
he called on the plaintiff, and told him that his friends would 
not assist him in arranging with his own private creditors unless 
he was released from liis liability on the promissory notes and 
hill. lie then intimated that unless he was so released, bank¬ 
ruptcy or insolvency would be the consequence ; and he alleged 
that the plaintiff would be quite safe in releasing him, as the 
mortgage was a sufficient security. The plaintiff, relying on the 
transfer of the mortgage, and in the belief that the mortgage 
was a valid existing security, gave the defendant Templer a 
letter as follows :—“ Leeds, 24th July, 1351.—My dear Sir,— 
Mr. Bell having arranged with me for repayment of the 1G00£. 
which I advanced to him, with lawful interest thereon, I beg to 
state, for the satisfaction of your friends and relatives, as well 
as yourself, that I do not hold you in any way responsible to me 
for the above sum” Shortly after this Templer called on the 
plaintiff, and stated that his friends were not satisfied with the 
letter, inasmuch as the plaintiff might indorse the notes and 
bill to some other person; and the plaintiff, induced by Tern- 
pier’s assurance that the transfer was a perfectly good security, 
added a*postscript to the letter as follows:—“P. S. Of course 
I have struck your name out of the securitiesand he did 
thereupon strike Templer’s name out of the two 500<?. notes, 
and the acceptance of the bill of exchange. The plaintiff 
afterwards made many applications to Bell and Templer for the 
mortgage and title deeds, but could not obtain them. He then 
made an application to Bell’s father for the deeds, when he dis¬ 
co veied that no such mortgage existed ; that all the representa¬ 
tions made by Bell as to this security were untrue ; that the 
transfer was prepared when Bell well knew that he had no inter¬ 
est in the mortgage; and that Templer had no reason to believe 
that Bell was entitled to the said pretended mortgage, or that 
it existed, or that the said pretended transfer, which he had as¬ 
sisted in preparing, was not utterly worthless. In December, 
1852, the plaintiff wrote to Templer reminding him that he was 
induced to take the pretended security without the title deeds 
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entirely on the representations made by Bell and himself, and 
stating that he could not, under the circumstances, expect to be 
wholly released from the 1600/. and interest. In November, 
1856, the plaintiff, having ascertained that he had omitted to 
strike Templer’s name out of the 150/. bills, and considering that 
neither of the defendants were released, in equity or at law, from 
their liability^, indorsed one of the 150/. notes for value, and the 
indorsee had commenced an action against Templer for the 
amount. The bill, after stating the foregoing facts, charged 
that, notwithstanding the said transfer, letter, and the erasure 
of the name of the defendant Templer, the defendants were 
still jointly and severally liable in equity to pay the amount of 
the two promissory notes and bill, amounting to 1800/., with 
interest, after deducting what might be paid on the 150/. 
note so indorsed, and on the plaintiff delivering up the other 
150/. note. The bill then proceeded to deny an allegation by 
Templer, that the plaintiff was induced to accept the transfer, 
and to write the letter of the 24th July, in consequence of 
Templer in the spring of 1851, owing many private debts, 
and, amongst others, about 100/. to the plaintiff, and the 
friends of the defendant having resolved not to assist him to 
pay his private debts unless he was released from the debts 
contracted by him as surety for Bell; but stated that the 
1007. was paid by instalments, under threat of legal proceed¬ 
ings. The bill then prayed—first, that it might be declared 
that the plaintiff was induced to accept the said pretended 
transfer of the 13th June, 1851, by the fraudulent representa¬ 
tion of Bell, and that such pretended transfer was void, and 
ought to be cancelled; secondly, that it might be declared 
that the plaintiff was induced to write the letter of the 24th 
July, 1859, and to erase Tempter's name from the notes and 
bill, in consequence of tho execution of the said pretended 
transfer, and in the belief that such transfer was a valid securi¬ 
ty ; but that inasmuch as such pretended transfer was void, and 
notwithstanding such letter and erasure, the defendants were 
jointly and severally liable to pay the plaintiff the amount of 
tho notes and bill, making together 1600/., with interest at 
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L’ cent, from the time when the same became, or but for 
such erasure would have become, due, after deducting what 
should be paid in respect of the 1501. note so indorsed as 
aforesaid; and for further and consequential relief. It ap¬ 
peared by the evidence in the suit, that the defendant 
Templer was an innocent party to the fraud committed by 
Bell, and that he was equally deceived with the plaintiff in re¬ 
ference to the existence of the pretended mortgage. 

Sir W. P. Wood, V. C. — I think this case is brought within 
the large and general principle, that no one can profit himself 
by a fraud—that when a fraud is committed, neither can the 
person who commits that fraud himself benefit by it, nor can 
anybody derive any advantage from that fraud, so committed, 
without consideration moving from himself; though, if the con¬ 
sideration moves from himself, and he is ignorant of the fraud, then 
he stands in the ordinary position of a purchaser without notice. 
This case stands thus :—Mr. Bell being liable to Mr. Scholefield, 
and Mr. Templer surety, a negotiation passed between Mr. Bell 
and Mr. Scholefield, and Mr. Templer concurring with Mr. Bell, 
for providing to Mr. Scholefield a better security for his money. 
This negotiation must have taken place, and I consider it to have 
taken place, for Mr. Templets benefit, because the surety is the 
person to be principally benefited in the matteT; at all events, as 
much as the creditor himself. It was intended by Mr. Templer 
that it should be for his benefit, he of course conceiving, as 
appears from the facts now before me, that it was a perfectly 
honest transaction, and he was quite justified in having it so 
negotiated, as much for his benefit as for the benefit of Mr. 
Scholefield. It is true that in the transfer of the mortgage 
there is no release of Mr. Templer, although it is suggested the 
deed merged the debt. I think the right answer to that is, 
that, Mr. Templer being a concurring party, there was no 
immediate release, but he was to get the release in consequence 
of this transfer of the mortgage being made. Then the case 
would exactly be brought within the case which was before the 
Lords Justices. In this case Mr. Templer does, unquestionably 
with perfect innocence, join in all the representations that were 
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made about the property, and those representations turned out 
to he wholly untrue. If that had been all, the case would have been 
too clear for argument. Then is the case materially different, Mr. 
Templer afterwards availing himself of this, without any other 
consideration ? He comes in as a volunteer in this respect. 
Indeed, part of the argument addressed to me was this :—-Sup¬ 
pose Mr. Seholefield had written a letter, and said, out of good 
nature, "Being perfectly satisfied with the security I now hold, 

I release you /' 9 The correct answer to that would probably be— 
“ Of course a man may make a gift of liis own property in any 
way that he pleases ” But what occurs here is this—Mr. Tern- 
pier, being desirous of being discharged, avails himself of this 
fraud, not knowing it to be a fraud, without which fraud ho 
cannot get any benefit whatever. He goes to the plaintiff, and 
says —and this is admitted in the cross-examination—“Now, 
having this deed, will you not release me ?” Ho distinctly 
avails himself of the deed, and comes in as a volunteer, and 
procures, in consequence of that deed, this particular benefit to 
himself. That it was given in respect of the deed I cannot 

doubt, because the note he procured is this:—“ My dear Sir._ 

Mr. Bell having arranged with me for repayment of the 1G00J. 
which I advanced to him, with lawful interest thereon, I beg to 
state, for the satisfaction of your friends and relatives, as well as 
yourself, that I do not hold you in any way responsible to me for 
the above sum.” That might have been said to be voluntary 
if it had not been for the cross-examination. The cross-examin¬ 
ation shews that it was on Mr. Templer’s solicitation that the 
letter was written. Mr. Templer, therefore, solicited to have 
from Mr. Seholefield the benefit of this deed, which had been 
thus improperly executed by Mr. Bell; and if I gave to Mr. 
Templer the benefit of the result of these solicitations, I should 
be giving him directly the benefit of a fraud which has been 
committed by Mr. Bell. In truth, the real suggestion in all 
these cases is, where there is an innocent party concerned, it is 
no fraud in him so long as he does not insist upon a benefit from 
it; hut if ho insists upon deriving a benefit from it, he becomes 
a party to it. I am not using the term offensively. You are 
2 u 
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bo party to the fraud, it is true, unless you have obtained :i 
consideration in respect of it. If you avail yourself of that fraud 
in order to obtain for yourself any benefit, then you become 
particeps criminis, and you ask the Court to give you the benefit 
of the fraud which has been so committed. Now, if any other 
consideration moved from Mr. Templer the case would have been 
extremely different. The consideration for this release is fairly 
and simply that which is here stated in Mr. ScholefiekTs letter— 
that is to say, the moving cause for this release was the repre¬ 
sentation to him that “you have a good security in your hand ; 

* therefore excuse me, and pass over my suretyship.” Then Mr. 
Holt reasoned it in this way—he said, “ By taking the course 
which he did, the plaintiff had altered Templer’s position—had 
deprived him of, or at least interfered with, his right of recover¬ 
ing over against Bell.” That a man should be allowed to say, 
“You altered my position—in other words, you put me in a 
position in which I could not sue the principal—at my request 
and at my solicitation, and on my representation of that which 
turns out to be entirely erroneous—that therefore I am to be 
excused as surety,” it seems to me is pressing the right of a 
surety to an extent which I never heard of, or expected to have 
had urged before me. Now, upon this part of the case, indepen¬ 
dently of the fraud, it really seems to me, in the absence of 
consideration, that it is brought down to the simple ground of 
mistake, the surety saying, “ You have got that which enables 
you to let me off.” That representation, which you believed to be 
correct, turning out to be erroneous, I have yet to learn that he 
is to be free from the charge of making that false representation, 
and then to turn round upon you and say, “At my solicitation, 
at my request, and upon my representation that you had got 
something which rendered it perfectly safe, you have done what? 
Not released the principal—nothing of the kind—but you have 
made me believe that I may rest content, and not file a bill to 
have the debt paid. You made me believe that, because I made 
you believe something else.” It is a clear case of common 
mistake, as it appears to me. It seems to me it is impossible that 
the person who is the moving cause of the mistake—the person 



235 


<SL 


who originates the blunder, and suggests everything that occa¬ 
sioned the mistake—rcan turn round and say, “ You have altered 
my position by adopting my representation.” That would be 
pushing the rights of a suret}' to an extent that I cannot conceive 
any Court will possibly give any effect to. Even taking it on 
the simple ground of mistake, there would be no such right as 
is supposed on the part of the surety. I cannot see that Lord 
Eldon's observations in Ex parte Wilson exactly fit the facts of 
that case as reported. There is no doubt of the accuracy of his 
Lordship's judgment, but there is something or other which 
occurred there with regard to the position of the parties which 
does not occur here. A principal became bankrupt at Ham¬ 
burgh, and the sureties said, “ We want o\ir debt diminished as 
much as possible: go and prove at Hamburgh first.” The 
creditor agrees, and he sends instructions to some agent to act 
accordingly. What those instructions were does not distinctly 
appear, because the case is stated very shortly; but what the 
agent does is something different from proving against the 
bankrupt's estate at Hamburgh; he releases the party who is 
not a bankrupt. All that appears is that he was -insolvent; all 
his after-acquired property was subject and liable to be seized, 
and the creditor, through his agent, did that which irretrievably 
prejudiced the surety and which the surety never asked him to 
do. The surety said, “Go and prove against the bankrupt's 
estate.” If a man is a bankrupt, there is nothing more to be 
got. Frequently bankrupts have the means of paying, but you 
cannot prove against future assets; there is an end of it; you 
go and get all you can out of the bankrupt's estate; but when you 
sign a composition deed it is different—you release the man entire¬ 
ly, (who may otherwise have ample means of payment), which the 
surety never intended should be the case. Lord Eldon says, “In 
the case of a common mistake, the party who does the act under 
mistake must suffer.” But what he must have done, as far as the 
facts go, is this—he did an act which a mistake would not authorise. 
Ihe mistake was in saying there was a bankruptcy, and when 
that was found out, the course would be, not to execute some¬ 
thing quite different, but to come back and say, “ I find I can 
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o nothing in this matter; there is a blunder, and nothing more 
can be done in it.” The case might have been different if there 
was a representation that there was the same law of bankruptcy in 
Hamburgh ns in England, and it had turned out that there was a 
• material difference in the law. I do not see how the facts fit the 
reasons for the judgment. There is something which the surety 
never agreed to. The difference between the two cases is this—the 
surety, in truth, throughout the whole matter, is here the moving 
party. There is no reason whatever suggested why Mr. Schole- 
field should dream of releasing this gentleman, except the fact of 
> having that deed which this gentleman recommended to him as 
the ground for conferring upon him this indulgence. He has 
obtained that indulgence on representing to him the effect and the 
result of the deed, and it is one of simple mistake. Mr. Schole- 
field would have a right to be replaced where he was. No injury 
is done to this gentleman by believing all this time that he 
was released, he having believed the person who made the 
representation which led to the result. Then comes the question 
as to the friends* right to be reimbursed to the extent of their 
1000/. My notion is, that Mr. Scholefield should satisfy those 
persons and stand in their place, and that he should only get his 
relief upon those terms. 

W. M: James suggested that the Court could not regularly 
make an order entering upon that question in this suit. The 
friends had had notice of the suit, and had not come in to seek 
any remedy themselves, and it was not for the debtor to set up 
the jus tertii. 


Sir W. P. Wood, V. C.—I have proceeded to dispose of the case 
so far as it appeared to me that Mr. Templer could not in any 
way insist upon the transaction that had-taken place as a release 
ol his liability. Whether it be taken upon the higher ground 
of fraud—in which case it appears to me it would be fraudulent 
to give him the benefit of this transaction—or upon the simple 
ground of mistake, in either case the Court would replace things 
between him and the plaintiff in the same position in which they 
were before the arrangement had been made. In other words, the 
plaintiff would have a right to proceed against him as a surety. 
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Tlien witli regard to wliat I was about to say with respect to the 
friends, it appears to me to be plain that the plaintiff could not^ 
as against them, insist upon any remedy against Mr. Templer 
without taking care to place them also back in the same position 
as they were at the time when the representation was made. 
There must be a declaration according to the first and second 
paragraphs of the prayer ; then a declaration that the plaintiff 
ought to be restored to all his rights, as against the defendant 
Templer, the surety for Bell, in the same manner as if the letter 
of the 24th July, 1851, had not been written, and as if the 
name of Templer had not been erased from the notes, but 
subject to his making good, as between him and the persons 
advancing, the sum of 1000^. in the bill mentioned, for the 
purpose of relieving the defendant Templer from all his liabili¬ 
ties to repay the amount of such advances, if any, now remaining 
unpaid by Templer, and with the right of standing in the place 
of any person so unpaid, as against the defendant. Then, as to 
the costs, the plaintiff would clearly have to pay them up to the 
coming in of the answer. On amending the bill, there still 
remains the allegation that Templer had no reason to believe 
that such security was a valid mortgage security; whereas the 
said pretended transfer, which had been prepared and given in 
manner hereinbefore mentioned, was utterly worthless. I agree 
with Mr. James, that a man cannot be said to have reason to 
believe that upon which he is uninformed and ought not to concur 
in making any representation about; yet, on the other hand, it 
bears very much the aspect of still adhering to a certain charge; 
at least, this gentleman had as much reason to believe it as the 
plaintiff had; they both trusted Bell; therefore there is a portion 
of the case left with a certain degree of stigma. The bill for 
150^. must be delivered up to be cancelled, or taken off the 
amount of the debt. I think that up to the hearing there ought 
to be no costs at all; because, if I went strictly into it, there 
would be certain costs to be set up against each other. 
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Testimonia ponderanda non numeranda.—Evidence depends upon its quality, 
not on tlio mere number of the witnesses. 


The lower Court, in an action instituted by the plaintiff on a 
bond, to which there were five witnesses, of whom three were 
examined and swore to the bond, and the remaining two, having 
been bought over by the obligor defendant, were not examined 
by the plaintiff, but summoned and examined by the defendant: 
found for plaintiff, the evidence of the three witnesses being 
supported also by the accounts. In appeal, the decree of the 
t lower Court was reversed solely on the evidence of the two re¬ 
pudiating witnesses. Held in special appeal, that this was a 
very insufficient and superficial ground for reversing the decree 
of the lower Court and accordingly the case was remanded. 
27th September, 1852, Rajoo Mirdha, appellant. 

Note .—This example does not meet the maxim exactly, as 
regards the concluding part of it. It will be sufficient to state 
that the quality rather than the quantity of evidence adduced is 
to be considered. There is a very common practice amongst the 
native judges to count the number of the deponents, instead of 
weighing their evidence, and repeatedly cases have come under 
review, in which the numerical proportion of the deponents one 
way or another has formed the point on which the decision has 
been given for one party or the other. These decisions general¬ 
ly run in this way, “ as five witnesses confirm the plaintiff's 
statement, and as seven witnesses for defendant controvert, and 
as seven is a greater quantity than five, the plaintiff's action is 
dismissed." Where evidence is equally poised in quality, judg¬ 
ment will be for defendant, because in a 3 quali dubio melior est 
conditio defendentis. 

Note .—The reader is referred to Best's Principles Law of Evi¬ 
dence, Section 69, p. 77. “The text of the code being peremp¬ 
tory, that the testimony of one witness could not be acted on, 
under any circumstances, and that two were sufficient in all cases 
where no greater number was expressly required at law; the 
doctors of the civil law hastily inferred that the deposition of 
two witnesses who were ornni exceptione majores, amounted to 
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proof and bestowed upon it the name of plena probatio, forget¬ 
ting that proof means persuasion wrought in the mind, and 
consequently must depend, not on the number of instruments of 
evidence employed, but on their force, credibility and concurrence. 
Nor was this all. If the testimony of two witnesses made full 
proof, that of one must be a half proof, which may be called a 
“ semi plena probatioand this arithmetical mode of estimating 
testimony being once established, it was extended by analogy to 
presumptive evidence,so that the subtlety of “ proof” and “ semi¬ 
proof” ran through the whole judicial system. Thus admissions 
extorted by torture, entries made by tradesmen in their books 
to the prejudice of other persons, an oath to the truth of his 


demand or defence, administered by the judge to the plaintiff or 
the defendant, and occasionally even common rumour, were re¬ 
cognised as semi-proofs;—two such, usually constituting full 
proof—some of the later civilians, feeling the absurdity of the 
position, that the probable force of evideuce, is necessarily re¬ 
presented by unity, zero, or one half, introduced a sub-division 
of semi-proof, into semi-plena, semi-plena major, and semi-plena 
minor, which in all probability, served only to make matters 
worse, by rendering the system more technical.” The Parlia¬ 
ment of Touloose, has a peculiar mode of dealing with objections ; 
it sometimes receives, according to their peculiar qualification 
so that they do not destroy the deposition of the witness alto¬ 
gether, but hold good for an eighth, a quarter, a half or three 
quarters, and a deposition thus reduced in value, requires the 
aid of another to become complete. For example, if on the 
depositions of four witnesses objected to, two are reduced 
to a half, that makes one witness; if the third deposition 
is reduced to a fourth, and the fourth to three quarters that 
makes another witness and consequently there is a sufficient 
proof by witnesses, although all have been objected to and suffer¬ 
ed in some degree from the objections taken, p. 79. 

Part of the instruction to juries as per Code of Napoleon is 
as follows Section 70, le loi ne leur dit point “vous tiendrez 
poui viai tout fait atteste par tel ou tel nombr6 de temolns.” 
Elle ue leur dit pas, non plus “ vous ne regardercz pas comrne 
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suffisamment etablie toute preuve qui ne sera pas formee cle 
tel proces verbal, cle telles pieces cle tant cV indices •” elle ne 
leur fait que cette question, qui renferme toute la mesure 
de leurs devoirs u avez vous une intime conviction ? J> Vide 
also the note annexed—and the subsequent sections, which 
exhaust the subject. Our rule, falsum in uno; falsum in 
omnibus, if occasionally inconvenient, is at least safe. A very 


important change has been introduced into the Law of Evidence, 
by Act II. 1855, which it is really refreshing to peruse. With 
respect to this particular maxim the reader is referred to Section 
„ 27. Except in cases of treason, the direct evidence of one 
witness, who is entitled to full credit (i. e. omni exceptione 
major) shall be sufficient for proof of any fact in any such Court 
or before any such person. But this provision shall not allect 
any rule or practice of any Court that requires corroborative 
evidence in support of the testimony of an accomplice or of a 
single witness in the case of perjury. Vide maxim post, Erustra 
probatur. As to the onus probandi—per Baron Alderson, the 
test is, which party would be successful, if no evidence at all 
were given. The general rule is. 

(1) Ei incumbit probatio qui elicit; non qui negat. 

(2) Actore non probante reus absolvitur. 

(3) Actore non probante qui convenitur, et si nihil ipse prse- 


stat obtinebit. 

(4) Semper necessitas probandi incumbit illi qui agit. • 

(5) Melior est conditio rei quam actoris. 

(6) Cum sunt partium jura obscura reo favendum est, potius 
actori quam. 

(7) In dubio secundem reum potius quam secundem actorcm, 
litem dari oportet. 

(8) Semper in obscuris quod minimum est sequimur. 

Note .—This would not apply where by act of wrongdoer, 
goods were carried away, and the price could not be ascertained. 
There omnia prsesumuntur contra spoliatorem and the highest 
value is given.—Where the only evidence was that several bottles 


of liquor were delivered at the defendant's house, Lord Ellen- 
borough directed the jury to presume that they were filled with 
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the cheapest liquor in which the plaintiff dealt. Vide Best’s 
Principles, p. 333. 


When the defendant relies on new matter in answer, the 
burden of proof changes sides. 

(9) Agere is videtur, qui exceptione utitur, nam reus in ex- 
ceptione, actor est. 

(10) In exeeptionibus dicendum est reum partibus actoris 
fungi oporterc. Ileus excipicndo fit actor. 

(11) In genere quicuuque aliquid dicit, sive actor sive reus, 
necesse est ut probet. 

(12) Semper prasumitur pro negante, vide Best’s Principles, 
p. 333, Section 261. 

It will be seen from the above that the onus may change from 
the plaintiff to the defendant. The general rule is, he who 
makes a statement must prove it. Thus where the defendant sets 
up a statement in plea, which'would defeat the plaintiff’s action, 
he must prove it. The plaintiff must under all circumstances 
establish at least a prima facie case. The writer of these rough 
notes, again recommends Best’s scholarly work to all judicial 
officers. 

In Best, Section 267, p. 340, the rules as to presumptions and 

their effect in shifting the onus of evidence are laid down_ 

also in Section 268, p. 341. The further general rule is laid down 
“ that in every case the onus probaudi lies on the person who 
wished to support his case by a particular fact, which lies more 
peculiarly within his own knowledge, or of which lie is supposed 
to be cognizant. Per Bayly, J. I have always understood it to be 
a general rule, that if a negative averment be made by one party 
which is peculiarly within the knowledge of the other, the party 
within whose knowledge it lies, and who asserts the affirmative 
is to prove it and not he who avers the negative.” Proofs are 
limited to the issue. Vide maxim frustra probatur. Lex rejicit 

superflua—superflua non nocent—utile per inutile non vitiatur_ 

de quo vide Best Ch. III. Section 271. 

(1) The party who makes the statement has to prove it— 
not the party denying it. 
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(2) The prosecutor or plaintiff failing to prove, the defen¬ 
dant is acquitted. 

(3) Where the prosecutor fails to prove, the Panel is acquit¬ 
ted, though he prove nothing. 

(4) It is a fixed rule that requires a plaintiff to prove his 

case. , 

(5) As to onus probandi, the position.of the defendant is the 

best. 

(6) Where the rights of parties are doubtful, the defendant’s 
case will be preferred. 

(7) In uncertainties, the defendant carries the day. 

(8) Where the value claimed is doubtful, the minimum stand¬ 
ard governs the damages.’ 

(§) The defendant setting up the special plea, must prove it. 

(10) The defendant, as to onus, setting up a special plea, 
stands in the plaintiff’s shoes. 

(11) The party averring a particular fact, must prove it. 

(12) All presumptions are in favour of the defendant deny¬ 
ing. 



Non sit^eus nisi mens sit rea.—The intention mates an act criminal or other¬ 
wise. 

Actus non facit reum nisi mens sit rea.—The act is criminal or otherwise ac¬ 
cording to the intention. 

Excusat aut extenuat delictum in capitalibus quod nihil operatur in civilibus. 

_A plea wholly or partially successful in capital cases will be inoperative in bar 

of a civil action. 

In maleficiis voluntas spectatur non exitus.—In crimes tbe intention is regard¬ 
ed, not the occurrence. 

Cogitationis pocnam nemo patitur.—No action can be sustained upon a mere 
intention. 

Note .—The fifth maxim applies generally to criminal acts, the 
rule being that so long as an act rests upon bare intention it is 

0 t punishable, but when the act is clone, the law judges men of 
the act, and also of the intention. The exception to this maxim 
is in cases of treason, when voluntas reputatur pro facto, vide 
Broome, p. 228, 229. In actions of contract, the motive or ani- 
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mus of the defendant is disregarded, and damages limited to> 
actual loss. 

In Best’s Principles, Law of Evidence, Section 96, these 
maxims are thus referred to “The Pscycliological question of 
the intent with which acts are done, plays a much greater part 
in criminal than in civil proceedings, Actus non facit reum, nisi 
mens sit rea, runs through the criminal law, although in some 
instances a criminal intention is presumed*‘from certain acts ; 
while in civil actions to recover uairoui^ 'for misconduct or neg¬ 
lect, it is in general no answer thivo the defendant did not intend 
mischief—excusat aut extenuat delictum in capitalibus quod non 
operatin’ idem in civilibus.” There are, however, exceptions to 
this, and whether an act were done knowingly often becomes an 
important consideration in civil suits. It may be laid down as a 
general principle, that so as a man has a right by law to do an 
act, the intention with which he does it, is immaterial. All con¬ 
tracts are likewise founded on an intention of parties, either 
expressed by themselves or implied by law from circumstances. 

Best, p. 116. 

The attention of our magistrates may be usefully directed to 
the case, Reg. v. Darius Christopher. Quo Animo, is a most im¬ 
portant question to resolve in all cases of appropriation. The 
ease is taken from the Jurist, January 15^, 1859. 

[Before Pollock, C. B., Wightman and Williams, JJ., 
Channell., B., and Hill, J.] 

Reg. v . Darius Christopher. — Nov. 22nd, 1858. 

Larceny—Finding lost properly—Felonious intent—Direction 

to jury. 

A finder of lost property is not guilty of larceny in appro¬ 
priating it to his own use, unless he has a felonious intent at the 
time of the finding. 

The prisoner was convicted of larceny of a purse and money, 
which he had found. The judge at the trial, in summing up, 
told the jury that a felonious intent was held to be a necessary 
ingredient in every larceny, but that intention was to be judged 
of by acts subsequent as well as immediate ; that if they thought 
the conversion of the money to his own use, without inquiry, was 

2 i 2 
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proved^ and that there was, though no name or mark on the 
purse^ yet such peculiarity in it as to warrant some inquiry, and 
that if they were satisfied that the prisoner heard the landlady 
of a public-house, where he subsequently went, speaking of the 
loss, and then did not take measures to make.restitution, they 
might infer felonious intention and find him guilty :—held, that 
the direction to the jury war^vrong, and that the conviction could 
not be maintained/ 

At the general quarter if partas of the peace for the county 
of Dorset, holden at Dorchester, on the 19th October, 1858, the 
prisoner was tried upon an indictment which charged him with 
stealing 41. in money and two purses, of the goods and chattels 
of one Jane Lovell. There was also a count for receiving. It 
appeared from the evidence that the prosecutrix left her master's 
house between eleven and twelve o'clock in the morning of the 


13th October to go to Dorchester, (a distance of about a mile), 
having in her possession a purse of green leather, (commonly 
called a porte monnaie), containing within it another smaller 
purse about the size of half-a-crown, in which there were three 
sovereigns and two half-sovereigns. In the public path between 
Stinford House and the first meadow, as she supposed, she drop¬ 
ped the purse, but thinking she might have left it on her table, 
she went on, and returned about one. Finding out her loss she 
went in the afternoon to Dorchester, and had the property cried 
by a public Crier, describing it as a green leather purse, and a 
smaller one inside, and that they contained three sovereigns and 
one half-sovereign, and a half-crown, or 3 L 12 s. Qcl. This was 
an error, as it really contained, as she found afterwards, two half- 
sovereigns, instead of only one. About four o'clock the pri¬ 
soner was at the Bull's Head public-house with a man named 
Upshall, whom he treated to beer, and paid for it with a sove¬ 
reign, which he took out of a purse. Whilst they were sitting 
at the table together in the tap, the crier came by, and cried 
something. The landlady went to the door to hear. Upshall 
asked her what it was cried ? The landlady, from the passage, 
said, “ Some money lost, 3/. 12 5 . 6d.” The prisoner was taken 
up eventually at twelve o’clock at night at another public-house, 
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and the two purses, with six half-sovereigns, two shillings and 
sixpence in silver, and some pence, found on him. The constable 
said, “ These things were lost.” The prisoner said, “ Well, I know 
I did pick them up.” The constable said, “ There was more money 
than this.” The prisoner said, “ I know I have done wrong.” 
On the part of the prisoner it was contended, that at the time 
he took the purses he had no felonious intent; that there was no 
name or special mark on the purse or the money, and that the 
subsequent appropriation did not amount to larceny ; that, though 
civilly, he was not criminally liaise ? and j Reg. v. Mole (1 Car. & 
K. 417) and Thurboni's case ('l Car. & K. 831) were cited. In 
summing up, the chairman told the jury that a felonious intent 
was held to be a necessary ingredient in every larceny, but that 
intention was to be judged of by acts subsequent as well as im¬ 
mediate; that, if they thought the conversion of the money to 
his own use, without inquiry, was proved, and that there was, 
though no name or mark on the purse, yet such peculiarity 
in it, as containing a second smaller one, as to warrant 
some inquiry, and, above all if they were satisfied that the pri- 
sioner, when sitting in the public-house, heard the words of the 
landlady, which Upshall said he heard, and then did not take 
measures to make restitution, he thought they might infer felo¬ 
nious intention, and find him guilty. The jury returned a ver¬ 
dict of guilty on the count for stealing. Oil application of the 
counsel for the prisoner a case was granted, the question reserved, 
being, whether the above facts warranted, in point of law, the 
finding of the jury. 

Pollock, C. B.—I am of opinion that this conviction cannot 
be supported. We are bound by the authority of Reg . v. Thur- 
born, which established that there must be something more than 
was proved in this case in order to bring home to the prisoner 
the felonious intention at the time of finding. 

Wightman, J.—I am of the same opinion. Reg . v. Thurboni 
has been repeatedly recognised in subsequent cases, and is bind¬ 
ing upon us. 

^ illiams, J.—Although I consider myself bouhd by the deci¬ 
sion in Reg . v, Thurboni , I have never been able to agree as to 
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the present case is distinguishable. The direction of the chair¬ 
man of the sessions might mislead the jury, and induce them to 


suppose that if the prisoner had a felonious intent, not at the 
time, but subsequently to the finding, he was guilty of larceny. 
That certainly is not the law, and I therefore think that this 
conviction cannot be supported. 

Channell, B.—I think that Reg. v. Thurhorn was rightly de¬ 
cided; and looking at the rule laid down in Reg. v. Prszion and 
Reg. v. Dixon , it is consistent v., h Reg. v. Thu room. The question 
is, what was the intent of the prisoner at the time he found the 
' purse and money? I am not prepared to say whether or not evi¬ 
dence of what subsequently occurred was admissible to prove 
that intent; but here the proper question was not left to the jury. 
The case states, “ I told the jury that a felonious intent was held 
to be a necessary ingredient in every larceny, but that intention 
was to be judged of by acts subsequent as well as immediate.” 
It is quite consistent with that direction that the jury have found 
the prisoner guilty, though they were of opinion that the feloni¬ 
ous intent to appropriate the property did not exist until subse¬ 
quently. This conviction, therefore, ought to be quashed. 

Hill, J.— I am of the same opinion. In order to establish 
a charge of larceny against a person who finds a lost article, two 
things are necessary to be proved—first, that at the time of find¬ 
ing he had the felonious intent of appropriating the article to 
his own use, according to the rule mentioned by Lord Coke, and 
referred to in the judgment in 7 leg. v. Thurhorn ; secondly, that, 
he had reasonable means of discovering the owner. On both 
these points the present case appears to me to be defective; av.d 
therefore, as we are governed by the authorities, the conviction 
cannot be supported. Conviction quashed. 

In the Jurist, Nov. 13th, 1858, will be found the case Senior v. 
Midland. The rule is well laid down as to how far privilege 
may be claimed in parallel cases in the judgment of Bramwell, 
J. it will be seen, that malice is not restricted in its definition, 


to ill-will. 
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COURT OF EXCHEQUER. 

MICHAELMAS TEEM. 
Senior v. Midland. — Nov. blh. 


Slander—'Privileged communication — Malice. 

The plaintiff being one of the overseers, and the defendant 
assistant overseer of a township, a rate was made on a railway 
company, against which they appealed. Shortly .before the hear¬ 
ing of the appeal a meeting of the overseers was called to con¬ 
sider the matter, when it was .received to abandon the rate; and 
a vestry meeting was called to choose fresh overseers, and consi¬ 
der the propriety of removing the defendant from his'office. At 
that meeting the plaintiff imputed to the defendant, neglect of 
duty in collecting the rates, and having made a rate which the 
overseers were obliged to give up; to which the defendant re¬ 
torted by saying that the plaintiff had sold the rate-payers to the 
railway company, and had received a bribe from them for that 
purpose. After the meeting a person remarked to the defendant 
that he ought not to have said what he did without some foun¬ 
dation for it; to which the defendant replied that he believed 
there was reason for thinking that the plaintiff had had com¬ 
munications with the officers of the railway company. An 
action having been brought for the words used by the defendant 
at the meeting, 

Quaere, whether the words were spoken under circumstances 
which rendered them a privileged communication ? But, 

Held, that assuming they were, there was evidence of malice 
proper to be left to a jury. 

This was an action of slander. At the trial, before the Lord 
Chief Baron, it appeared that in 1857 the plaintiff was appointed 
one of four overseers of the township of B., for which the 
defendant had been for more than twenty years assistant over¬ 
seer. Considerable excitement prevailed at B. in consecpieuce 
ol the heaviness of the rate; and a body, called “ the committee 
of vigilance,” was appointed to watch them. A railway com- 
pany, which had property within the township, having appealed 
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Against a rate, by which they were rated much higher than they 
had been before, a meeting of overseers was held a f few days 
previous to the hearing of the appeal, at which it was resolved 
to abandon the increased rate. The plaintiff having at that 
meeting imputed to the defendant neglect of duty in collecting 
the rates of the township, a meeting of the vestry was called by 
the plaintiff and the committee of vigilance, to appoint new 
overseers, and consider the propriety of dismissing the defendant 
from his office. ,On that occasion both the plaintiff and the 
defendant were present, when the former repeated his charge 
against the defendant, and aec'ased him of having made a rate 
which the overseers wereobliged to give up; whereupon the defend¬ 
ant replied'that the plaintiff had sold the ratepayers to the rail¬ 
way company, and had received a bribe from them for that 
purpose. It was likewise shewn that after the meeting a person 
remarked to the defendant that he ought not to have said 
what he did on that occasion without some foundation for it; to 
which the defendant replied that he believed there was reason 
for thinking that the plaintiff had had communications with the 
officers of the railway company. On this evidence, it was object¬ 
ed that the plaintiff ought to be nonsuited, on the ground that 
the language used by the defendant was a privileged communi¬ 
cation ;~but Pollock, C. 13., after consulting with Martin, B., 
and reserving leave to enter a nonsuit, left to the jury to say if 
they thought the language was used bona fide. The jury having 
found for the plaintiff, damages 40$. 

Martin, B.— I am of opinion that there ought to be no rule 
in this case. I quite accede to the doctrine laid down in Somer* 
ville v, Hawkins and Taylor v. Hawkins , and also in Toogood v. 
Spyring , on which they are founded ; and I will say that no 
judge ever sat on the bench more anxious than I am to protect 
privileged communications made in the course of public discus¬ 
sions. But all that was laid down in those cases must be under¬ 
stood of language spoken ad rem, i. e. with reference to the 
matter then in hand: but if the speaker goes farther, and makes 
a charge against a person which is a slander, it is not protected. 
Mr. Chambers acceded to a case put in the course of the 
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argument—Suppose the defendant had said to the plaintiff, 
“ ^ 011 are au improper person to interfere here, because you 
committed a robbery at the B. Bank.” If Mr. Chambers is 
right that would not be actionable, because it would have 
reference to a man who took part in the discussion, in the course 
of which the words were used. The words used in the present 
case are slanderous in themselves, and had nothing to do with 
the matter in hand; and it is no excuse that the other speaker 
had spoken derogatory words which might have justified an 
action of slander by the defendant. 

Buamwell, B.—I am of the same opinion. Mr. Chambers’ 
objection is this that at the end of the plaintiff’s case it 
appeared that the language used by the defendant was a privi¬ 
leged communication. The Lord Chief Baron said, " Suppose it 
was, still, if there is evidence of malice, I must leave the case to 
the jury, and they will bo bound to find for the plaintiff;” and 
I now understand Mr. Chambers to say that there was no 
evidence ot malice proper to be left to them. I have great 
difficulty in seeing how this is a privileged communication. The 
defendant is charged with having improperly rated this railway 
company; in answer to which he makes a special charge against 
one of the overseers, that he had been bribed, for which charge 
there was no pretence. How could that be requisite for bis 
defence ; more than saying that the overseer had robbed the 
bank ? But that question is not so immediately before us as the 
other—the question of malice. You cannot dissect a man’s mind 
to see what he thinks; besides which, malice does not mean 
actual ill-will, but that the words were spoken with some other 
object than a lawful one. If therefore there is evidence that 
this man spoke these words not with the view of justifying 
himself, but of gratifying his passions, that is evidence from 
which a jury may find malice. It is true, as laid down in 
Somerville v. Hawkins, that you must have some affirmative 

evidence that what was said was maliciously said ; but that is so 
here. 

Iollock, C. B.—I agree with the rest of the Court. The 
question is, was there any evidence of malice at all ? for if so, the 
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;e must have gone to the jury. T am of opinion, that although 
a man who makes a charge against another may be justified by 
the occasion in making it, yet he may make that charge in such 
a way, accompanied by such expressions and such surrounding 
circumstances as furnish proof that it was made maliciously ; and 
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I see nothing in the cases of Somerville v. Hawkins and Laylov v. 
Hawkins at variance with this. The former case, indeed, lays 
down, that if the balance of evidence on the point of malice lies 
so even that there is no preponderance either way, the presumption 
is that there was no malice. But was that so here ? The real 
object of the meeting at which these words were spoken was not 
to inquire whether the plaintiff was guilty of the gross miscon¬ 
duct of selling the parish to the railway company, and taking a 
bribe for that purpose, but it was called to consider the conduct 
of the defendant, and to see if he ought not to be displaced from 
his office. In the course of the inquiry on that occasion the 
plaintiff made allusion to certain conduct of the defendant in 
making a rate upon the company which the overseers thought 
they were bound to give up; the plaintiff said that was a fault 
in the defendant; and it was not at all relevant to that that the 
defendant should cast on the plaintiff the imputation which he 
did. But although I deemed the charge made by the defendant 
against the plaintiff out of place, yet, anxious to protect the 
freedom of discussion at public meetings, I thought it right to 
leave to the jury whether it was made without malice. They 
have found it was not; and though I might have been better 
satisfied had they found the other way, I think there is no 
ground for disturbing their verdict .—Rule refused . 

An alteration in the date of a sale notice, which had not been 
made with any fraudulent intention, such as curtailing the full 
term of notice, held to be immaterial, 31st January, 1852, Mst. 
Sheufoo, appellant. 

A party was arrested on a criminal charge of theft and arson, 
the jn’osecutor merely stating that in consequence of a previous 
quarrel, he had reason to suspect the prisoner. After his dis¬ 
charge, he brought an action to recover 50 Rs. damages. Held, 
in all the Courts, that no action could lie, 4th May, 1854, Soon- 
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der Pahlee, appellant, 5tli August, 1852, Futteli Ali Chowky- 
dar, appellant, 22nd December, 1852, Jumul Ali, appellant. 

Reg. v, Charles Fitch. —May 2nd, Jurist Reports . 
Larceny — Adulterer . 


The prisoner, who lodged in the house of the prosecutor, 
agreed with his wife that they should go away, and live together 
in adultery. The prisoner left the house, and was followed by 
the wife of the prosecutor. They were afterwards overtaken on 
the road in company together, the prisoner carrying a bandbox 
containing the wife’s wearing apparel. He was convicted upon 
an indictment charging him with stealing the property so found 
upon him, the property being laid as that of the husband:— 
Held, that the conviction could not be sustained. 

The following ease was reserved on the Norfolk Spring Circuit, 
1857, at Bury, by Erie, J.:—“ The indictment was for larceny— 
stealing a bonnet, boots, and goloshes, the property of James 
Reeve. The verdict was € guilty/ The facts were, that the 
prisoner, being a lodger in Reeve's house, agreed with his wife 
that they should go away, and live together in adultery. He 
went away, leaving the husband and wife together; then the 
husband went out to work, and then the wife went after the 
prisoner. They were followed, and overtaken on the road in 
company together; and he was apprehended, and at that time 
lie was carrying a bandbox containing goloshes and boots, the 
wearing apparel of the wife of the prosecutor, and so in law his 
property. The judgment was respited, the prisoner remaining 
in custody till the opinion of this Court could be taken on the 
question, whether on these facts the conviction was right. (See 
Thompson's case 3 ] Den. C. C. 549, and Feather stone's case , Dears. 
C. C. 369)." 

No counsel appeared for the Crown. 

Tozer, for the prisoner.—The conviction is wrong on two 
grounds—first, there was no such taking by the prisoner as to 
constitute larceny; and secondly, the goods charged to have 
been stolen, being actual wearing apparel of the wife, could not 
be the subject of larceny under any circumstances. [ Cockhuni , 
2 k 2 
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.—In the eases referred to, the prisoner took away the 
money of the husband ; but here lie was only assisting in carry¬ 
ing away the necessary wearing apparel of the wife.] [He re¬ 
ferred to Reg . v. Rosenberg , (1 Car. & K. 233).] 

Cockbuhn, C. J.—We all agree that this conviction cannot be 
sustained .—Conviction gnashed. 

The above ease belongs to the criminal note, book, but it 
illustrates the essential and distinctive meaning of the principle, 
and such cases are not uncommon in India. 

An expression made use of, in a communication addressed 
to a superior officer, reflecting upon the character of the 
plaintiff, held to be privileged, 31st January, 1854,0. Loughlin, 
appellant. 

In an action to recover damages for defamation of character, 
the plaintiff recovered in the lower Court, and in appeal, appel¬ 
lant having wholly failed to show that he had even reasonable 
grounds for preferring the charge of bribery, the judgment of 
the lower Court was upheld. 26th May, 1853, Rajah Rajender 
Singh, appellant. 

The plaintiff sued to recover damages on account of an injury 
sustained by the defendant through his pleader's omission to file 
a plaint for the reversal of a summary decree within time (twelve 
months), as required by Section 6, Regulation VIII. 1831, which 
action was dismissed in the lower Court, and in the lower appellate 
Court a decree passed for 1707 Rs. Held in appeal, that there 
was nothing to show a corrupt intention : it is no where proved 
that the defendant was guilty of any gross negligence or frau¬ 
dulent conduct, in the course of the suit, in which he was engag- 
ed by plaintiff, such as would bring him under Section 12, 
Regulation XXVII. of 1814, and render him liable to the full 
amount of damages. An award for the actual costs incurred by 
plaintiff in the dismissed suit is all that can be justly charged 
against the appellant. Order accordingly. 1 Oth July, 1855, 
Radhakant Bhattacherj, appellant. 

r lhe plaintiff had been confined on a charge of theft, of which 
he was acquitted, and in an action for damages, recovered 300 
Rs. in the lower Courts. In special appeal held, that the defen- 





mints preferred a charge of theft against the plaintiff which by 
the Foujdary records proved to be groundless. It was for them 
to show, that although the investigation by the police failed to 
bring home the charge, yet that it had been made in good faith 
and on good and reasonable grounds, and having failed in this 
that they were rightly amerced in damages. 14th Nov. 1855, 
Mooktabelisie Dibbea, appellant. 

In special appeal, a witness to a deed who had been made a 
defendant, without any fraudulent purpose, allowed to be remov¬ 
ed from the defendants, and examined as a witness in the case. 
21st April, 1852, Tarnee Chatterjea, appellant. 

Held in appeal, in reversal of the orders of the lower Court, 
that the words made use of by a judge* in giving judgment 
which reflected upon the personal character of a party to the suit 
were not actionable. 16th March, 1853, Molvy Syud Abbas 
Ali, appellant. 

Note ,—In these cases and others which come within this 
maxim the point for consideration is quo animo ? It is a pre¬ 
sumption that the natural consequences of any given overt act 
were intended, vide the note attached to the maxim stabit prae- 
sumptio, &c. Again, in criminalibus sufficit generalis malitia 
intentionis cum facto paris gradus, i. e. an illegal act will carry 
with it the presumption of malice—i. e. of criminal intention. 

A mere sale to a party for a specified consideration, although 
with the avowed purpose of enabling the seller to prosecute ‘ a 
claim, held not to constitute champerty. To establish champerty, 
the consideration must be indefinite and the stipulation, the 
transfer of a portion of the estate in litigation, on condition that 
the transferee advance money for the payment of the costs and 
expenses incident in carrying on the case. 13th May, 1848, 
Musst. Shubbee, appellant. 

If a man asks a pawnbroker to advance money on a chain 
which he pretends to be silver, but which he knows to be of 
other metal, and of value inferior to silver, he is guilty of the 
misdemeanour of attempting to obtain money by false pretences. 
Reg.\. Roebuck, 2 Jur., N. S., 597; 25 L. J., M. C., 101—C. 
C. lv .—Digest Jurist . 
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A solicitor was, in 1846, appointed h trustee, of a settlement, 
which was prepared by himself and his partner, who, as alleged, 
continued to act as solicitors for the cestuis que trust and for 
the petitioners. He, in July, 1854, received the accountant- 
general's cheque in payment of a sum which, belonged to the 
parties in a cause, which he paid in to his own bankers to his 
own account, and subsequently sent to the petitioners a state¬ 
ment by which he represented that a certain sum had been 
received and duly invested. In October, 1855, he was required 
to give information respecting the state of the trust fund, and, 
in reply he made out and delivered a memorandum that a sum 
had been paid to the trustees and invested; but it afterwards 
turned out that he had made no such investment. On petition pre¬ 
sented for that purpose by the co-trustees,—Held, that he had 
been guilty of such a misrepresentation, in addition to a breach of 
trust, that he could not be allowed to remain an officer of the 


Court; and, his name was accordingly struck off the roll. Hall , 
In re , 2 Jur. N. S., 633—V. C. S .—Digest Jurist . 

A special appeal, was admitted on the part of a Zemindar 
appealing against the orders of a judge under Section 27, Act 
XIX. 1838, in these terms. 

The judge considers that there is no proof of knowledge on 
the part of the Zemindar, appellant, yet as he has “ knowingly 
omitted" to report the existence of a salt khelaree on his estate, 
the judge considers that under the above provisions he is obliged 
to fine the Zemindar to the extent of 500 Rupees. 

As we consider, that no Zemindar can be considered to have 
knowingly omitted to supply information as to the existence of 
a khelaree in his estate of which he had no knowledge; we 
admit this special appeal to have the judge's order reversed as 
inconsistent with his own reasoning on the facts admitted by 
him. 

Held, that the judge’s decision could not be sustained under 
thu Act. That the law declared that a proprietor who knowing¬ 
ly omitted to give notice of an illicit khelaree or salt work on his 
estate, within ten days, shall be subject to the penalty of 500 
Rupees for every such salt work, and that " such knowledge 
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shall not be required to be established by direct proof, but may 
be inferred from circumstances at the discretion of the judge 
deciding the case.” The only matter left to the discretion of the 
judge is the degree of proof necessary in his estimation to esta¬ 
blish the culpable knowledge of the Zemindar, but the fact of 
the Zemindar having omitted to report what the judge avers 
he has no proof to show, ever came to his knowledge, is no 
sufficient ground for imposing the penalty upon him. Rajchun- 
der Roy, appellant, 8th September, 1855. 

Where a party has been imprisoned in consequence of an 
overcharge by the judgment creditor, the case Jenings v. Florence 
is in point, taken from Jurist, August 15th, 1857. 

Jenings v . Florence. —April 20 th and June 12th. 

Action for malicious arrest—Special damage necessary to sustain 
action — Pleading. 

A declaration, in an action by an execution-debtor against his 
creditor for maliciously and without reasonable or probable cause 
arresting the plaintiff for more than was due on the judgment, 
alleged as damage that the plaintiff was always, during his de¬ 
tention, able and willing and offered to pay, and was finally dis¬ 
charged from imprisonment by paying, the smaller sum; and 
that the plaintiff, by reason of the premises, was put to costs 
and expenses in and about his maintenance during his detention, 
and in and about obtaining his discharge :—Held, that the de¬ 
claration sufficiently shewed special damage to enable the action 
to be maintained, as the plaintiff at the trial could not obtain a 
verdict without proving that by reason of the arrest and deten¬ 
tion lor the larger sum his imprisonment was prolonged, or the 
expense of obtaining his discharge increased. 

Declaration, that the defendant, on &c., by the judgment and 
consideration of the Court of Common Pleas in a certain action 
in which the now defendant was plaintiff and the now plaintiff 
was the defendant, recovered against the now plaintiff the sum 
of 265 1. 9 s. 6 d.j and that afterwards the now defendant, by 
means of certain proceedings had under and by virtue of the 
Common-law Procedure Act, 1854, had obtained from certain 
then debtors of the plaintiff, as garnishes of a certain debt 
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tm owing* from the said debtors to the plaintiff, the sum ot 
20/. 13s. lid. in payment and satisfaction of so much of the 
said debt of 265Z, 9s. 6cl.; and that the defendant afterwards 
wrongfully and maliciously sued and prosecuted out of the said 
court a certain writ of ca. sa. founded on the said judgment, direct¬ 
ed to the sheriff of Hampshire, commanding the said sheriff to 
take the plaintiff, and keep him, to satisfy the defendant the 
said debt of 265 Z. 9s. 3d.; and afterwards wrongfully and mali¬ 
ciously, and without any reasonable or probable cause, indorsed 
the said writ with directions to levy the whole of the said debt 
of 265/. 9s. G d. y and afterwards wrongfully and maliciously, and 
without any reasonable or probable cause, delivered the said 
writ so indorsed to the said sheriff, who afterwards, under the 
same, and within his bailiwick, took the plaintiff by his body 
and imprisoned him, and the plaintiff was imprisoned and de¬ 
tained in prison under the said writ, to satisfy the defendant 
the whole of the said sum of 2G5Z. 9s. 6 d., for a long space of 
time, to wit, from thence until his discharge thereinafter men¬ 
tioned, whereas, at the said time of the said suing out, indors¬ 
ing, delivering, taking, imprisoning, and detaining in prison, a 
much less sum than the said sum of 265/. 9s. 6d., to wit, the sum 
of 244/. los. 7 d. } and no more, was due and owing from the plain¬ 
tiff upon the said judgment; and that the plaintiff, after the said 
taking, during the said detention, and long before his discharge 
thereinafter mentioned, was able and willing and offered to pay, 
and always afterwards, during the said detention, was able and 
willing to pay, and afterwards was discharged from imprisonment 
under the said writ on, and satisfied the said judgment by, pay¬ 
ment of the said sum of244Z.15$. 7r/., and no more; and that the 
plaintiff, by reason of the premises, was necessarily put to and 
incurred divers costs and expenses in and about his maintenance 
during the said detention, and in and about obtaining his dis¬ 
charge as aforesaid. Demurrer thereto, and joinder therein. 

June 12.— Cocicburn, C. J., now delivered the following 
judgment:—This was an action for maliciously, and without 
reasonable or probable cause, causing the now plaintiff to be 
arrested under a writ of execution issued upon a judgment ob- 
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tained by the now defendant against the plaintiff, and upon 
which the now defendant, as the declaration alleges, maliciously, 
and without reasonable or probable cause, indorsed a direction to 
levy the whole amount recovered by the judgment, whereas a 
portion of that amount had been previously satisfied; and the 
declaration proceeds to allege, as damage caused by the arrest 
for the greater amount, that the plaintiff was, after he was 
taken, during his detention, and before his discharge, able and 
willing and offered to pay, and always afterwards during his 
detention was willing to pa} r , and was finally discharged from 
imprisonment upon paying, and discharged the judgment by 
paying, the smaller sum; and that the plaintiff, by reason of 
the premises, was necessarily put to and incurred divers costs 
and expenses in and about his maintenance during the said 
detention, and in and about obtaining his discharge as aforesaid. 
To this declaration the defendant demurred, and the case was ar<m- 
edon his behalf by Mr. Manisty, who admitted the authority of 
the case of Churchill v. Siggers , (3 El. & Bl. 929 ; 18 Jur. 773), 
where the Court of Queen's Bench, in an elaborate judgment, 
held an action to be maintainable for a malicious arrest, without 
reasonable or probable cause, for more than remained due upon 
the judgment, as in the present case, special damage being 
shewn to have been sustained by the plaintiff in consequence of 
such arrest. He, however, insisted that such damage was not 
sufficiently shewn by the declaration in the present case. We 
are of opinion that it is sufficiently alleged. It would not be 
competent for the plaintiff at the trial to obtain a verdict by 
proving merely that he was arrested and kept in custody for a 
greater amount than was due, however improperly indorsed, but 
he must also prove, that by reason of the arrest and detention 
for the larger sum his imprisonment was prolonged, or the 
expense of obtaining his discharge increased. Judgment must 
therefore be for the plaintiff .—Judgment for the plaintiff. 
TRINITY TERM. 

Douglas v. Corbett.— May 22, 1S5G. 

Malicious prosecution—Probable cause—Direction of judge. 

In an action for a malicious prosecution for sheep stealing, it ap- 
o T 
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Reared that plaintiff was possessed of a sheep, which defendant 
claimed as one of several stolen from him, and plaintiff having 
appealed to a neighbour as to its being one of a pen of sheep which 
he had bought at a fair, he said it was not one of that breed. 
Defendant then took away the sheep. Plaintiff sued him in the 
county court; and defendant indicted plaintiff, but he was acquit¬ 
ted. The sheep was not defendant’s, but the jury found that 
defendant believed that it was, and that he had reasonable ground 
for so believing. The judge thereupon ruled that there was 
reasonable and probable cause for the prosecution:—Held, by 
Coleridge and Crompton, JJ., (Erie, J., dissenting), that, under 
the circumstances, the fact of the defendant’s belief, and the 
finding of the jury that he had reasonable ground for that belief, 
were sufficient to justify the ruling of the judge. 

Action for maliciously, and without reasonable and probable 
cause, indicting the plaintiff for sheep stealing. Plea, not guilty, 
on the trial, before Bramwell, B., at the Oxfordshire Spring 
Assizes, it appeared that the plaintiff was a farmer, who, in October, 
1855, sold seven sheep. The purchaser took them soon after to 
a neighbouring fair, and the defendant, who was also a farmer, 
seeing them there, claimed six of them as his sheep, which had 
been stolen, with four others, from him in September preceding. 
The plaintiff asserted that they were part of a lot of seventeen 
which he had had for months, and that he still had four of the 
lot at his farm, which the defendant might see. The defendant 
went to the plaintiff’s farm with his shepherd and a policeman, 
and there saw the four sheep. The defendant and the shepherd 
claimed one of them, as one of those stolen from the defendant. 
While they were taking it away the plaintiff came up, and a 
discussion ensued, in which the plaintiff asserted that this was 
one of a pen of seventeen sheep which he had bought in June 
at Banbury fair; the defendant asserting that it was one of the 
ten which had been stolen from his field in September. A neigh¬ 
bour was appealed to by the plaintiff, who, after examining the 
sheep, said it was not one of the same breed as the pen of 
seventeen which he knew the plaintiff had purchased at Banbury 
fair. The defendant then drove away the sheep. The plaintiff 
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afterwards sued him in the county court for taking* his sheep; 
and thereupon the defendant laid an information before a 
magistrate against the plaintiff for felony, and a warrant was 
issued, upon which he was taken into custody. The plaintiff did 
not produce satisfactory evidence that he had purchased sheep, 
and was committed for trial, but ultimately he was acquitted. 
From the evidence given at the trial of this cause it appeared that 
the sheep in question was one of the pen of seventeen purchased 
by the plaintiff in June, and therefore was not the property of 
the defendant. The learned judge said that the question of 
reasonable and probable cause was for him, but he asked the jury 
to say whether the sheep were so like those which the defendant 
had lost that he might reasonably suppose that it was liis; and 
on the question of malice, he told the jury that they must find 
actual malice, apart from the want of reasonable and probable 
cause; that there was no evidence of any actual malice, but if 
they could find any, they would say so. The counsel for the 
plaintiff submitted that the jury ought to have been directed 
that they might find malice, from the absence of reasonable and 
probable cause, citing Mitchell v. Jenkins , (5 B. &. Ad. 588), and 
1 Tayl. Ev, 46, 2nd ed. The jury found that the defendant 
believed that the sheep was his, and that he had reasonable 
ground for so believing. The learned judge ruled, that under 
the circumstances there was reasonable and probable cause for 
the prosecution; and directed a verdict to be entered for the 
defendant. In Easter Term, (April 16). 

Keating moved for a rule nisi for a new trial, on the ground 
of misdirection. — [Lord Campbell , C. J. — It would have been 
better if the question had been left to the jury whether the 
sheep was so like, that the defendant reasonably might and did 
suppose it to be his. Crompton, J.— ^Further: it might be that 
though the defendant supposed the sheep was his, it did not 
follow that he thought that the plaintiff stole it. Lord Camp- 
bell, C. J.—The question will be, whether the judge was justi¬ 
fied in ruling that there was reasonable and probable cause for 
the prosecution.]— Rule nisi . 

2 l 2 
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jsridoje, J.* x "—I am of opinion that this rule should be 
discharged. Cases of this sort are extremely important, and 
sometimes full of practical difficulty. The case of Panion v. Wil¬ 
liams, in error, (2 Q. B. 106), is right in theory, and we are bound 
by it. But no judge has sat long on the bench without feeling a 
difficulty in applying the rule laid down in that case to a jury. I 
think that rule has been properly acted upon in this case, and 
therefore there has been no misdirection. 

The rule laid down in Panton v. Williams is, that though the 
question of reasonable and probable cause may depend upon 
numerous and complicated facts and inferences, it is for the 
judge to leave to the jury to find the facts, and the inferences 
to be drawn therefrom, and to determine, according to their 
finding, whether there was reasonable and probable cause for 
instituting the prosecution. In this case there were many con¬ 
flicting facts, but one fact found by the jury was, that the defen¬ 
dant did believe the sheep to be his. That fact, however, is not 
enough : it is not enough that the defendant blindly and inconsi¬ 
derately believed—there must be reasonable ground for his enter¬ 
taining that belief; and then, under some circumstances,that may 
decide whether there was reasonable and probable cause for insti¬ 
tuting the prosecution. Here the circumstances were such that 
those two things only were wanted to found a reasonable and pro¬ 
bable cause. The judge has assumed that the plaintiff really 
believed the sheep to belong at him. Then lie asked the jury 
whether, under all the circumstances, the defendant had reason¬ 
able ground for believing that the sheep did belong to him. If 
he had drawn the attention of the jury to one or two facts only 
m the cause, he would have done wrong, because he might have 
drawn their attention away from material facts. 

Lule, J.—I am of opinion that this rule should be made 
absolute. [After stating the facts, his Lordship proceeded :] 
The learned judge has made the question, whether there was 
reasonable and probable cause for instituting the prosecution, 
depend upon whether the defendant had reasonable ground for 
believing* that the sheep was his under the circumstances. 

* Lord Campbell, C. J., was in the Central Criminal Court. 
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Crompton, J.—I do not sec my way to say that the learned 
judge was wrong. The fact of the defendant having reasonable 
ground for believing that the sheep was his is not decisive whe¬ 
ther there was reasonable and probable cause. But if he had 
reasonable ground for believing that the sheep was his property, 
there would arise sufficient to justify the ruling in question; but 
it must be reasonable ground to the defendant's own mind. The 
jury thought that he had reasonable ground for believing that 
the sheep was his and that being so, under all the circum¬ 
stances, I think there was reasonable and probable cause for 
instituting the prosecution.— Rule discharged . 

Where a false and fraudulent representation has been made 
in writing, within the 9 Geo. 4, c. 14, s. 6, concerning the cha¬ 
racter or credit of a third person, to the intent and purpose that 
such third person may obtain credit, and he does obtain credit, 
an action will lie against the person making the misrepresenta¬ 
tion, at the suit of the person injured by giving the credit, though 
there may have been other circumstances which concurred in 
inducing such credit, if the representation substantially and 
mainly conduced to the obtaining of the credit. Wade v. Tatton , 
(in error). 18 C. B. 371; 2 Jur., N. S., 491 ; 25 L. J., C. P., 
240—Excli. Cham. 

Where, therefore, the plaintiff was referred to the defendant 
for information concerning the circumstances and credit of a 
third person, and received a letter from the defendant containing 
certain misrepresentations which she knew to be false, and after¬ 
wards the defendant made oral misrepresentations, and the plain¬ 
tiff was induced to deliver some furniture to the third person, and 
received damage thereby :—Held, that the judge was right in 
telling the jury, that if the plaintiff was substantially and 
mainly induced by the letter of the defendant to part with the 
furniture, she was entitled to a verdict.— Id . 

A declaration alleged that the plaintiff was lawfully in the 
defendant's house, as a visitor, by his invitation, and that for 
the purpose of leaving the house, the plaintiff, with the defen¬ 
dant's permission and knowledge, opened a glass door of the 
defendant's which it was necessary to open, and that by the 
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carelessness, negligence, and default of the defendant, the dooi 
was in an insecure and dangerous condition, and unfit to be 
opened; by reason whereof, and of the carelessness, negligence, 
default, and improper conduct of the defendant, a piece of glass 
fell from the door upon the plaintiff, and injured him -.—Held, 
that the declaration disclosed no cause of action against the 
defendant. Southcote v. Stanley , 1 H. & N. 247; 25 L. J., 
Exch., 339.— Digest , Jurist. 

The principle in the case below is of general application. 

Extortion of fees hj Surveyor.]— By sect. 79 of 7 & 8 Viet, 
c. 84, <c if any surveyor demand or wilfully receive any higher 
fee than he shall be entitled to under this act, or if in his capa¬ 
city of surveyor he receive a fee for any act or omission in 
respect of which he is not entitled to any remuneration, he 
shall be subject to fine, or to be discharged from his office : 
Held, by Erie, J., that the second clause applied to cases where 
the demand was knowingly made without a colour of right; 
and by Coleridge, J., that it was confined to the case where the 
surveyor received a fee wholly unauthorised by the statute, even 
if he had done or omitted to do the act on the doing or omitting 
to do which he founded his claim to receive it; Wightman, J., 
concurring. Reg. v. Badger , 6 El. & Bl. 137 ; 2 Jur., N. S., 
419; 25 L:.J., M. C., 81.— Digest, Jurist. 

Privileged Communications.]—When, in an action for libel, 
the defendant insists that the publication is privileged, it is for 
the judge to rule whether the occasion creates the privilege. 
If the occasion creates such privilege, but there is evidence of 
express malice, either from extrinsic circumstances or from the 
language of the libel itself, the question of express malice 
should be left to the jury. Cooke v. Wildes , 5 El. & Bl. 329 ; 

1 Jur., N. S., 610; 24 L. J., Q. B., 3G7 .—Digest, Jurist. 

The defendant was deputy clerk of the peace, and (under the 

2 & 3 Will. 4, c. 45, ss. 55, 56, and G & 7 Viet. c. 18, ss. 49, 
54 ; ) submitted to the quarter sessions his account of the expens¬ 
es of printing the register of county voters, and previously to 
this he addressed a letter to a finance committee of magistrates, 
explaining why he had taken away the contract for printing 
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from the plaintiffs (who were printers, whom lie formerly' 
employed for the purpose), stating therein that he thought it 
his duty to report the circumstances, particularly as the charac¬ 
ter and conduct of the persons who are chiefly employed by the 
county as printers and stationers are involved. The letter then 
stated circumstances to shew that, as appeared from a compari¬ 
son with terms offered by other printers, the plaintiffs had 
demanded too high terms, upon grounds not supported by fact, 
and it concluded, “'Under the circumstances I have stated, it 
will be seen that I had no alternative but to adopt the course 
I have taken, rather than submit to what appears to have been 
an attempt to extort a considerable sum from the county by 
misrepresentation: —-Held, that the occasion was privileged, 
but that there was evidence, from the language of the letter, 
that there was express malice, and that it was a question for the 
jury, whether there was such malice, and that the judge could 
neither nonsuit nor direct a verdict for the plaintiff.— Id. 

A communication made bona fide upon any subject-matter in 
which the party communicating has an interest or in reference 
to which he has a duty, is privileged if made to a person 
having a corresponding interest or duty, although it contain 
criminatory matter which, without the privilege, would be 
slanderous and actionable; and this, though the duty be not a 
legal one, but only a moral or social duty of imperfect obliga¬ 
tion. Harrison v. Bash , 5 El. & Bl. 314; 1 Jur., N. S., 846; 
25 L. J., Q. B., 25.— Digest , Jurist. 

The defendant having given notice of dismissal to his foot¬ 
man and cook, they separately went to him and asked his reason 
for discharging them, when he told each (in the absence of the 
other) that he (or she) was discharged because both had been 
robbing him; whereupon each brought an action for the words 
so spoken to the other:—Held, a privileged communication, and 
not defamatory. Manly v. Witt , and Eastmead v. Same , 18 C. 
B. 544; 2 Jur., N. S., 1004; 25 L. J., C. P., 294.— Digest, Jurist. 

Ihe annexed case taken from the Jurist, 13th December, 
1S5G, will be useful, perhaps valuable, as showing what pleas may 
be admissible in actions for defamation by public officers. 
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The Earl or Lucan v. Smith. — Nov. 2 Isl, 1856. 

Libel—Fair comment, fyc.—Pleading several pleas. 

In an action for a libel in a newspaper, the defendant proposed 
to plead, first, the general issue ; and, secondly, a plea setting 
out various circumstances connected with the conduct of the 
plaintiff averring that the alleged libel was a fair and bona fide 
comment, without malice, on the conduct of the plaintiff in a 
public capacity. The Court refused to allow this latter plea, 
but gave the defendant leave to plead the general issue, with a 
plea alleging simply that the supposed libel was a fair and bona 
fide comment, &c. 

’ Field moved for leave to plead two pleas to the same subject- 
matter. This was an action of libel brought by the Earl of 
Lucan against the Daily News , for an article which appeared in 
that paper of the 26th Juljq 1856, reflecting on the conduct 
of the plaintiff during the war in the Crimea, where he held 
a high military command. To this the defendant proposed to 
plead, first, the general issue; and, secondly, a special plea 
setting out certain circumstances connected with that war, the 
issuing of a commission to the Crimea to inquire into the 
conduct of it, and a subsequent inquiry on the same subject 
by a military board in England, together with their report; 
the plea concluding with an averment that the alleged libel 
was a fair and bona tide comment, without malice, on the 
conduct of the plaintiff in a public capacity. \Polloch , C. B.— 
Does not that averment amount to the general issue? I suppose 
you want to justify so much of the article as is not a fair 
comment.] No; but it is essential for us to shew on the record 
what we have commented upon. The report of the commis¬ 
sioners would be evidence at the trial, and if offered in evidence 
without being pleaded, the other side might complain of 
surprise. 

Lush shewed cause in the first instance.—This is one of a 
species of new-fangled pleas which are creeping into use, 
whereby the opposite side is embarrassed, and much irrelevant 
matter is put on the record in order that it may be rendered 
admissible in evidence at the trial. This plea does not justify 
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the libel, and the only part of the plea which has any bearing 
on the case is that portion which alleges the article in question 
to be a fair and bona fide comment on the conduct of the 
plaintiff. But even this is unnecessary, for Hoare v. Silverloc/c 
(9 C. B. 20) is an express authority that that is evidence under 
the general issue. Reg. Gen., Trin. T., 1853, r. 2, directs 
that “ several pleas, &c. founded on the same ground of answer 
or defence shall not be allowed.” [ Bramwett , B.—If the 
supposed libel is a fair comment, what occasion was there to 
preface that allegation in the plea with these additional facts ?] 

Pollock, C. B.—I do not agree with Mr. Lush in thinking 
that the jury could be put in a worse position if this additional 
matter were placed on the record, because, if evidence irrelevant 
to the issue is offered, the judge ought to reject it. But, on 
the other hand, I do not at all agree with Mr. Field in thinking 
that there is any necessity for putting it there. If the defen¬ 
dant apprehends that in the event of certain evidence being 
given the opposite party will complain of surprise, he had better 
send him a notice of his intention to offer that evidence. Whe¬ 
ther it is admissible or not, I decline expressing an opinion at 
present. But we will allow the defendant to add to the 
general issue a plea alleging simply that the supposed libel was 
a fair and bona fide comment, without malice, on the acts of 
the plaintiff as a public man. 

Aldeiison, B.—If this is really a fair comment on a public 
man, you are entitled to prove everything that constitutes 
it a fair comment. Still the question remains, can these facts 
be given in evidence under the general issue ? 

Bramwell and Watson, BB., concurring— Rule accordingly. 

Davison v. Duncan and another.— Jan . 23, Jurist , Reports . 

Libel—Privileged communication—Public meeting—Report in 
neivspaper—Commissioners of improvement act . 

Declaration for a libel published in a newspaper. Plea, 
that the libel was a true report of the proceedings at a public 
meeting of commissioners for putting a local improvement act 
into execution, and that there was no malice on defendant's 
2 M 

1 


MIN/Srjy 


26(5 



<SL 


tfrt in publishing the same :—Held, that the plea was no 
answer. 

Lord Campbell, C. J.—I am of opinion that, as the law 
now stands, this plea is bad. A fair account of what takes 
place in courts of justice, if published bon& fide is privileged; 
and this is a most beneficial rule, because the public have a 
great interest in knowing the proceedings in courts of justice ; 
and what passes there is under the control of the judges; and 
the inconvenience which arises from allowing such a privilege 
is infinitesimally small compared with the benefit which it 
confers. Some years ago an attempt was made in the Legisla¬ 
ture to extend the privilege to some extent, but it failed, and 
I am not aware that the doctrine that the privilege applies 
to public meetings has ever before been contended for in a court 
of justice; and certainly, if established, it would be extending 
the privilege to an alarming extent, and I should think would 
not be permitted, without some guards to protect private 
character. If this plea was good, a fair account of what took 
place at any public meeting might lawfully be published, 
whatever injury it might do to the private character of indivi¬ 
duals ; and this right of publication would apply to meetings 
of the inhabitants of a county to address the Crown or petition 
the two Houses of Parliament, and to the meetings of a town 
council and of a vestry held for the purpose of laying a poor 
rate or considering the removal of a pauper. If the mere fact 
of the meeting being a public one, and of the proceedings 
being fairly reported, would exonerate the printer or publisher 
of the journal in which the report appeared, in what situation 
would a person who had been calumniated at a meeting be 
placed ? He would have no ground for*tm action, though the 
accusation was false, and therefore would have no opportunity 
of vindicating his character. We have no authority to extend 
the privilege. Possibly the Legislature may think it right to 
extend the privilege to the proceedings in the two Houses of 
Parliament and'to certain public meetings; but as the law now 
stands this action is maintainable, and we are bound to give 
judgment for the plaintiff. 
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Coleridge, J. — With respect to the privilege contended for, 
there is no difference between a publication by a newspaper 
or a private individual; in neither case can it be alleged to be 
done in the discharge of a duty. The publisher of a newspaper, 
as well as the private individual, must publish it on his own 
responsibility, and bring himself within the acknowledged 
principle which justifies him. With regard to proceedings hi 
courts of justice, the privilege of publishing reports of them is 
almost universal; but there is a difference between the great 
courts of justice, where the proceedings are not ex parte, and 
the smaller, courts, in this respect—that in the latter, where 
the proceedings are ex parte, a different rule prevails; but 
there is no authority that whatever is said at a public meeting, 
or a meeting of official persons authorised to assemble for a 
particular purpose, although it be libellous, becomes publie 
property, and that it may be published in a newspaper by 
a private person. I apprehend that the foundation for allowing 
the privilege in the case of courts of justice is that stated by 
my Lord, viz. that the injury it does to individuals is small 
compared with the immense good which the exercise of it 
confers upon the public; but it does not apply to a publication 
of the proceedings at a meeting such as the present. 

Wigiitman, J.—A person who publishes what is libellous 
is prima facie answerable, unless he can shew that he is justified, 
by shewing that what he published was true, or that he was 
warranted by its being a faithful report of a judicial proceeding, 
or it may be of some proceeding in Parliament, subject to this 
condition, that if it is a report of a proceeding in a court of 
justice, it must be a correct report; and the ground of this 
privilege is, that the superior benefit to the public from having 
all that takes place made public is considered as superseding 
all inconvenience which may possibly arise to individuals; and 
that which is spoken within the walls of Parliament, when 
published by a member himself, cannot be justified, if calum¬ 
nious, on the ground of its being a correct report of the 
speech. (Bex v. Creeveg, 1 Mau. & S. 273). It would be a 
very dangerous extension of the rule if what was said at any 
2 m 2 
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^“%ublic meeting might be published. There is no ground for 
saying that this is a privileged communication. 


Crompton, J., concurred. 

Lord Campbell, C. J.—In Rex v. Creevey, (1 Mau. & S* 
273), and in Lord Abingdon's case, ( Rex v. Lord Abihgdon , 1 
Esp. 226), it was held, that if a member of Parliament publish¬ 
es a calumnious attack upon an individual made by him in a 
speech in Parliament, he is not protected ; but if a member of 
the House of Commons repeats to his constituents what he 
said in the House, for the purpose of explaining his conduct 
to them, I should think that it would be privileged, and that 
he would not be liable to any proceedings, civil or criminal. 

"W i gpitman, J.—I only alluded to Rex v. Creevey as shewing 
that there was a limitation on the privilege of publishing 
a correct report of what was said in Parliament, and that a 
general publication was not justified.— Judgment for plaintiff. 

Note .—Excusat aut extenuat. “ In capital causes, infavorem 
vitae the law will not punish in so high a degree, except the 
malice of the will and intention appear,—but in civil trespasses 
and injuries that are of an inferior nature, the law doth rather 
consider the damage of the party wronged, than the malice of 
him that was the wrong-doer.” For instance, the law makes a 
difference between killing a man upon malice aforethought and 
upon present heat and provocation because, in maleficiis voluntas 
spectatur non exitus, but if I slander a man and merely damnify 
him in his name and credit, it is not material whether I do so 
upon sudden clioler or of set malice, but I shall be in either 
case answerable for damages in an action on the case. For there 
is a distinction in this respect between answering civil iter et 
criminaliter for acts injurious to others. Jn the latter cases the 
maxim applies, actus non facit re urn nisi mens sit rea—but it is 
otherwise in civil actions where the intent is immaterial, if the 
act done be injurious to another. Broome’s Legal Maxims, 
p. 238, 239. Some of the illustrations as given above are at 
variance with this established principle, tho relevancy of which 
will probably be considered in hereafter cases, should the princi¬ 
ple be pleaded by the bar. 
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The case of Stevens v. M. C. R. Railway Co.’s taken from 
Jurist, 28th October, ] 854, will show that a prosecution without 
probable cause is a malicious prosecution, this may be usefully 
referred to by our own Courts. 

Stevens v. The Midland . Counties Railway Company. 

—June 22 nd. 

Corporation—Malicious Prosecution. 

Qurere, whether an Action for a Prosecution instituted mali¬ 
ciously and without reasonable and probable cause is maintain¬ 
able against a Corporation ? 

The prosecuting a person with any other motive than that 
of bringing a guilty party to justice is a malicious prosecution 
in law; as, for instance, where a prosecution is instituted 
against a person with a view of terrifying parties from the com¬ 
mission of some prevalent offence—Per Alderson and Martin, BB. 

This was an action for maliciously and without reasonable 
and probable cause prosecuting the plaintiff for stealing a 
tarpaulin belonging to the Midland Counties Railway Company, 
a body incorporated by Act of Parliament, and was brought 
against that body and one Landor, who acting as their servant 
had instituted the prosecution in question. At the trial a o- rca t 
deal of evidence was adduced, part of which went to shew 
that the prosecution of the plaintiff had been instituted not 
so much from a belief in his guilt as to terrify others, many 
depredations on the property of the company having been 
committed by parties unknown. The judge left the question of 
reasonable and probable cause to the jury, who found for the 
plaintiff; leave being reserved to move to enter a verdict for 
either or both defendants on the following grounds—first, that 
an action for malicious prosecution is not maintainable against 
a corporation; secondly, that Landor was not proved their 
agent in instituting the prosecution; and, thirdly, that there 
was no evidence of malice even as against him. 

Whateley and Gray shewed cause.—First, as to Landor, there 
u a..' evidence that in this prosecution he acted not only without 
reasonable and probable cause, which would in itself be sufficient 
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maintain the action, but that he was actuated by malice. 
Secondly, although there is no case in point, the company are 
on principle liable in this sort of action. A corporation is liable 
in every instance where they have committed any violation of 
social duty, as appears from several authorities^ In The Eastern 


Counties Railway Company v. Broom (6 Exch. 3.1-1) it was held 
that trespass lies against a corporation aggregate for an assault 
committed by their servant authorised by them to do the act, 
or if done without their authority, afterwards ratified by them. 
There a case having been cited from the Year Books, that a 
corporation cannot beat another or do treason or felony in their 
corporate character, Maule, J., interposed — cc That must be 
taken to mean that a corporation is not liable criminaliter for 
such actsand Wightman, J., afterwards adds —“ If a corpo¬ 
ration can hold realty, why may not they commit an assault 
by turning a trespasser ofF their land ? Their answer to an 
action would be, that although they committed the assault, it 
was committed in the defence of their property.” A corporation 
aggregate may be indicted not only for a non-feasance, [Reg. 
v. The Birmingham Railway Company , 3 Q. B. 223), but also 
for a misfeasance, (Reg- v. The North of England Railivag 
Company , 9 Q. B. 315), and is liable in trespass quare clausum 
fregit: ( Maund v. The Monmouthshire Canal Company , 4 Man. 
& G. 452). \_Platt, B.—If this objection be well founded, it 
miwlit have been taken in Chilton v. The London and Croydon 
Railway Company, (16 M. |W. 212).] Very serious conse¬ 
quences would ensue were the law otherwise, for a corporation 
might through malicious motives do the most lawless and 
oppressive acts against individuals, and yet be irresponsible. 
[. Alder-son , B.—No. If a corporation authorise an unlawful 
act they are responsible for it; but that is a different thing 
from their having a malus animus. It^ for instance, the direc¬ 
tors of a company knowingly and maliciously direct the prosecu¬ 
tion of an innocent man, they are personally responsible for it, 
because the company cannot be supposed to have invested them 
with authority for such a purpose.] In Sears v. Lyons , (3 
Stark. 317); where an action was brought for throwing poisonous 
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matter upon the plaintiff's premises in order to poison his poultry, 
it was held by Lord Tenterdcn that the jury in estimating 
the dama 0 es might consider not merely the amount of damage 
sustained, but the intention with which the act was done, if 
done for insult or injury: and in trespass quare clausum fregit, 
the jury may give substantial damage, though no actual injury 
is caused: (Merest v. Harvey, 1 Marsh. 139). {Alderson, 
B.—Even if this sort of action were maintainable against the 
company, I do not see any evidence against them, for they have 
constituted Landor their agent to act only lawfully, not unlaw- 
fully, for them. As far as Landor is concerned we will hear the 
other side.] 

Keating, Huddleston, and Powell, contra.—It is not disputed 
that if a corporation direct their officer to do a legal act, he 
may so conduct himself in the execution of it as to render 
himself liable to an action. In this respect the law is the same 
as in the case of a private individual and his agent. But where, 
as here, the principal and agent are joined as defendants in an 
action, the judge ought to tell the jury, that if in doing the 
unlawful act complained of, the agent was acting under the 
direction of his principal, without malice dehors that direction, 
he is not accountable. Then this action is not sustainable 
without proof of actual malice. In an action for a malicious 
arrest the question of malice must be put to the jury, who, 
though at liberty, are not bound to infer it from want of reason¬ 
able and probable cause: (Mitchell v. Jenkins, 5 B. & Ad. 588). 
In delivering the judgment of the Court in Promage v. Prosser, 
(1 B. & Ci. 255), Bayley, J., says, “ ‘ Malice’ in common accepta¬ 
tion means ill-will against a person, but in its legal sense it 
means a wrongful act, done intentionally, without just cause or 
excuse.” 

Alderson, B.—-The first question that arises here is, whether 
this verdict was against the weight of evidence—w'as there 
evidence for the jury which might reasonably lead them to the 
conclusion that the prosecution of the plaintiff by Landor was 
done by him without reasonable and probable cause and mali¬ 
ciously ? And I own I am not dissatisfied with the verdict in that 
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respect. It appears to me that not only was there abundant 
evidence from which they might have inferred the want of 
reasonable and probable cause, but that when we come to look at 
Landor's conduct towards the plaintiff in making the charge, 
there was evidence of malice to go to the jury; and although there 
are circumstances from which the jury might believe that he had 
no personal spleen against the man, yet that is not essential; for 
any motive other than the simple one of wishing to bring a 
guilty party to justice is a malicious motive in law. 

As to the other part of the rule, I am of opinion that an 
action of this kind cannot be maintained against a corporation, 
for such an action requires a motive in the mind of the party 
bringing it, and a corporation has no mind to have a motive in. 

Piatt, B.—I think there was no case against the corporation 
here, though I do not say that cases may not arise in which a 
corporation might have a motive. But as to Landor, not only 
did he institute this prosecution without reasonable and probable 
cause, but I think there was evidence of malice, actual malice 
in him, besides the malice implied from want of reasonable and 
probable cause. As to the argument about agency, I do not 
understand it. Suppose a man employs another to prosecute a 
third, both principal and agent knowing that there is no pretence 
for the prosecution, are they not both liable ? or io it enough for 
the agent to say, “1 obeyed the commands of my principal V 9 
If he is the willing agent to do what is illegal, and lends himself 
to do it, he is equally responsible. As applied to the present 
case, the argument is one of the hollowest I ever met, for it is 
argued, first, that the company are not responsible, because they 
can have no mind; and, secondly, that the agent is not responsible, 
because he obeyed the command of the company; and therefore 
no one is responsible for a wicked and scandalous act. 

Martin, B.—I also think that this rule as against Landor 
should be discharged. There was no reasonable or probable 
cause of any kind for this prosecution. Moreover the evidence 
shews that the object in instituting it was not to punish for a 
crime, and I agree with my Brother Alderson that any other 
motive is a malicious one sufficient to maintain this kind of action. 
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But even were this otherwise, I think there is evidence of express 
malice against him. As to the company, the rule must be 
absolute. It is not necessary to give any opinion whether such 
an action as this can be maintained against a corporation; for 
even supposing this company not a corporation at all, I do not 
think they could be liable for the act of their servant acting as 
was done here, for clearly there was no malice in them .—Rule 
absolute as to the company, and discharged as to landor . 

In an action for maliciously, and without reasonable and 
probable cause, prosecuting the plaintiff for perjury in respect 
ol evidence given by him at the trial of an action against the 
defendant at the suit of a third party, it appeared that the 
alleged false statements were of facts of which the" defendant 
had no knowledge except by the relation of others. There was 
evidence that the defendant had been told that there were no 
grounds for prosecuting the plaintiff,, and that he had stated 
that he indicted the plaintiff* merely to stop his mouth; but 
theie was also evidence that the defendant had been informed 
tliao the plaintiff*s statements were false. The judge, in sum¬ 
ming up, told the jury, u that il the plaintiff had in fact sworn 
falsely, or if the defendant, at the time he preferred and prose¬ 
cuted the indictment, acting upon the information he had 
received, believed, and had any reasonable grounds to believe, 
that the plaintiff had sworn falsely, there was reasonable and 
probable cause for preferring the indictment; but if the defen¬ 
dant, at the time he preferred and prosecuted the indictment, 
did not believe the information he had received to be true, but 
in his own mind believed, and had reasonable grounds to believe, 
that the plaintiff had not sworn falsely, or, still more, if lie 
believed that the plaintiff had spoken the truth, then there was 
no reasonable or probable cause for prosecuting the indict¬ 
ment : Held, that this direction was right* Heslop v. Chap* 

man (in error), 18 Jur. 348; 23 L. J., Q. B., 49—Exch. Cham. 

In an action for libel, when a subsequent publication is put 
in evidence to shew the animus of the defendant, if the judge 
in summing up leaves to the jury whether the proposed pub¬ 
lication is libellous, and if so, to assess the damages, he is not 
2 N 
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to point their attention to the subsequent publication, and 
tell them not to give damages for it. Darby v. Oiiseley, 1 H. & 
N. 1; 2 Jur., N. S., 497; 25 L. J., Exch., m.—Digest, Jurist. 

In the Jurist, July 30th, 1859, are some useful remarks, which 
show the necessity of a scienter to sustain a declaration. The 
distinction between damage by animals ferae naturae and mansueta? 
naturae will be seen. 

In continuing our observations upon the liability which 
attaches to the owners of dangerous animals, we resume that 
class of eases in which it has been held, that not negligence, but 
knowledge of the disposition of the animal, forms the criterion 
of responsibility. Thus, in Blackman v. Simmons, (3 C. P. 138), 
where the defendant knowingly put a vicious bull into his field, 
which was separated from a common by a small ditch, and the 
bull came over the ditch after a cow the plaintiff was driving, 
and on the plaintiff striking it to drive it away, it attacked him. 
Best, C. J., left to the jury the two questions—did the accident 
arise from the vice of the bull, and did the defendant know of 
its vice ? And in Satchel v. Mtham , (Freem. 534), where the 
declaration alleged that the defendant so negligently kept his 
horse that it broke out, and bit the plaintiff's mares, the decla¬ 
ration was held bad for want of the scienter. And in Judge v. 
Case , (1 Stark. 285), Abbott, J., said it was not necessary, in the 
particular case, to consider whether the defendant was liable for 
a negligent keeping of his dog; but he thought there was not suf¬ 
ficient caution, as, whenever a person has a savage dog, he is bound 
to secure it so effectually as to prevent its doing mischief. And 
in Card v. Case, (5 C. B. 622), where the declaration stated that 
the defendant wrongfully kept a dog, which he knew to he 
dangerous to go at large, that it was his .duty to use due and 
reasonable care about keeping it, which he did not, and that it 
injured the plaintiff's sheep, there being no evidence given of the 
defendant’s knowledge, the plaintiff was nonsuited; and on 
application to the Court to set the nonsuit aside, on the ground 
that the action was for negligent keeping, it was held, that the 
gist of the action was the scienter, and that negligence was 
immaterial. And in the case of the mischievous monkey, (May 
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v. Bur debt, 9 Q. B. 101; 9 Jar., part 1. p. G92), on motion being 
made in arrest of judgment, on tlie ground that there was no 
averment of negligence in the declaration, the Court held that 
whoever keeps an animal, with knowledge that it is accustomed 
to attack and bite mankind, is prima facie liable for injury done 
by it, without any averment of negligence, or default in securing 
it, the gist of the action being the keegring of the animal after 
knoivledge of its propensities; that the conclusion to be drawn 
from all the cases seemed to the Court to be, that a person keep¬ 
ing a mischievous animal, with knowledge of its propensities, is 
bound to keep it at his peril; and if it does mischief, negligence is 
presumed, without express averment. And in Jackson v. Southern, 
(15 M. & W. 563), which was an action for heaping a rant 
accustomed to attack mankind, with knowledge of the fact, and 
in which a similar motion was made to that in May v, Bnrdelt, 
the Court held that the case before them was governed by 
it. 

And where there is this knowledge in the owner, he will be 
liable, although an innocent act of the injured person roused the 
animal. Thus, where a dog, which the defendant knew to be 
savage, was allowed to lie at his door, and the plaintiff trod on 
its toes, (Smith v. Pelah , 2 Str. 1264), and where the plaintiff, a 
child, lay down by it, and put his arms round its neck, (Chari- 
wood v. Greig, 3 Car. & K. 46), the defendant was held liable; 
and the beforc-cited case of Blackman v. Simmons, (3 C. P. 138), 
where the defendant struck the bull which injured him, may be 
also taken as an illustration. If, however, the injured person, 
knowing that the animal was savage, provoked it, or even only 
put himself purposely in its way, (if he was not exercising a right 
in going where ho did), then, inasmuch as his negligent and 
improper conduct materially conducted to the injury he received, 
we may safely assume that our Courts would hold that he is not 
entitled to recover,, 

Up to the present point we have discussed this question with¬ 
out reference to any peculiarity iuthe class to which the offending 
animals belonged, and have abstained from all allusion to those 
cases iu which the animals were confined on the owner's property, 
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nn(1 the injury took place there. To these two points we now 
propose to address ourselves. 

In Mason v. Keeling , Holt, C. J., and Turton, J. said “ that 
there was a difference between horses and oxen, in which man 
has a valuable property, and which are not so familiar to man¬ 
kind, and dogs; the former the owner ought to confine, and 
take all reasonable caution that they do no mischief, otherwise an 
action will lie against him; but otherwise with dogs, before he 
has notice of some mischievous quality. But in the former 
case, if the owner puts a horse or an ox to grass in his field, 
which is adjoining a highway, and it breaks the hedge, runs in 
’the highway, and kicks or gores some passenger, an action will 
not lie against the owner ; but otherwise if he had notice that 
it had done so before.” After, however, the numerous cases to 
which we have alluded, it seems impossible to support this 
opinion, that there is any distinction in a man’s liability for the 
acts of his horses and his dogs, as arising from the peculiar 
manner in which he keeps them. However reasonable it may 
be that a man should be required to keep different animals in a 
different manner—however reasonable it may be that a man 
should be liable if he does not keep his animals in the ordinary 
and accustomed mode—yet it is clear that by our law his liability 
will not bet allowed to be gauged in any way by such conduct, 
but simply by his knowlege of the disposition of the animal. 

Holt, C. J., in delivering the judgment of the twelve judges 
in Rex v. Huggins (2 Ld. Raym. 1583), said, “ There is a differ¬ 
ence between beasts that are ferse naturce, as lions and tigers, 
which a man must always keep up at his peril, and beasts that 
are mansuetm naturae, and break through the tameness of their 
nature, such as oxen and horses. In the latter case an action 
lies if the owner had notice of the quality of the beast; in the 
former case an action lies without such notice. As to the point 
of felony, if the owner have notice of the mischievous quality of 
the ox, &c., and he uses all proper diligence to keep him up, and 
he happens to break loose, and kills a man, it would be very hard 
to make the owner guilty of felony; but, if through negligence 
the beast goes abroad, after warning or notice of his condition. 
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ib is the opinion of Hale, C. J., that it is manslaughter in the 
owner; and if he did purposely let him loose, and wander abroad 
with a design to do mischief—nay, though it was.but to fright 
people and make sport—and he kills a man, it is murder.” And 
in a case (Besozzi v. Harris , 1 F. & F. 92) where the defendant’s 
bear had injured the plaintiff, Crowder, J., in summing up, said, 
“ The statement in the declaration, that the defendant knew 
the bear to be of a fierce nature, must be taken to be proved, as 
every one must know that such animals as lions and bears are of 
a savage nature; for though such nature may sleep for a tigie, 
this case shews that it may wake up at any time. A person 
who keeps such an animal is bound to keep it so that it shall 
do no damage.” It appears, therefore; that though cur law will 
not allow the nature of the animal to be considered as edvino* 

. o & 

notice to the owner as to whether he should let it so at laro-e 
keep it in a field, or even more closely, it does allow the nature 
of the animal to be a notice to the owner as to whether he shall 
keep it at all, so as to put a man keeping a lion on a par with 
one keeping a dog he has known to do damage—an opinion 
which is countenanced by the expressions of Alderson, B., in the 
ease of May v. Burdett. The distinction is taken between 
animals ferae naturae and animals mansuetae naturae. In practice, 
however, it may be difficult sometimes to say what is an animal 
ferae naturae within this rule; and it is not at all clear that the 
same classification would be adopted in the present case as has 
been adopted in discussing questions of property in animals, or 
questions of felonious taking of animals. But the best practical 
solution of the difficulty may, perhaps, be, to draw the line 
between animals generally found domesticated in this country 
and animals not generally so found; in other words, to protect a 
man in keeping domestic animals, as being prima facie innocent, 
and to make him keep all others at his peril. 

We now come to those cases in which the animal is kept on 
the defendant’s premises, and injury occurs there. 

In Brock v. Copeland, (l Esp. 203), where it appeared that the 
defendant kept a dog for the protection of his yard, (which dog 
was tied up during the day, and was then quiet, but was let loose 
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at night), and that the plaintiff, wlio was the defendant 3 
foreman, went into the yard at night after it was shut up, and 
the dog bit him, Lord Kenyon held, that every man had a right 
to keep a dog to protect his yard or house; that the injury which 
the action was calculated to redress was, where an animal known 
to be mischievous was permitted to go at large; here the dog 
was properly loose, and it was the plaintiff's own fault for incau¬ 
tiously going into the yard; and he cited a case where a man 
kept a mischievous bull in a field, through which there was a 
disputed way, and through which he had let people pass; in 
which case the owner had been held liable, on the ground that 
’ he could not say the plaintiff was not rightfully there. 

In Sarc&v. BlacJchmi (4 Car. & P. 297 ; Moo. & M. 505) the 
defendant kept a dog, which he knew had bitten people, chained 
up in his yard, near a way into his premises, (intended for the 
private use of his family), with a notice, “ Beware of the dog,” 
stuck up; the plaintiff, a watchman, who could not read, went 
near the dog, and was bitten. Robberies had been frequent in 
the neighbourhood. Tindal, C. J., left it to the jury to say 
whether there had been any negligence on the part of the 
plaintiff, as, if so, he could not recover; or whether there was 
no negligence on his part, and negligence on the part of the 
defendant, in which case the plaintiff would be entitled to 
recover. He thought that if a man put a dog into a walled 
garden, and a wrongdoer was bitten, the owner was not liable ; 
but that, though a man had a right to keep a fierce dog to 
protect his property, he had no right to place it where a person 


innocently coining up to his house might be injured. 

In Curtis v. Mills } (5 Car. & P. 4S9) a fierce dog was kept 
tied upon the defendant's yard, and the plaintiff and the defend¬ 
ant were carrying through the yard planks which the defendant 
had bought of the plaintiff's master, when the dog sprung out 
of its kennel and bit the plaintiff. Tindal, C. J., left it to the 
jury to say whether the defendant knew the dog was savage, 
and, if so, whether the dog was placed in a situation whbre, by 
common care, it might have been avoided ; and further, whether 
the accident happened from the plaintiff not taking proper care. 
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In Besozzi v. Harris (1 F. & F. 92) the defendant kept a bear 
chained up on his premises, which were much frequented by 
excursionists; the plaintiff came to the house on an excursion, 
and, going by the bear’s kennel, was seized by the animal and 
much injured. Crowder, J., after making the remarks we have 
before cited as to the scienter consequent on the nature of the 
animal, went on to say, “ If it be insufficiently kept, or so kept 
that a person passing is not sufficiently protected, the owner is 
liable. If the plaintiff, with knowledge that the bear was there, 
put herself in a position to receive damage, she could not 
recover. But assuming such knowledge, it is for yon to say 
whether she had such notice of the proximity of the bear as 
would amount to negligence, disentitling her to recover.” The 
case then, of an injury on the defendant’s premises by an animal 
there kept by the defendant, stands on a different footing to 
an injury done off the premises by an animal which has either 
been allowed to be at large or has escaped, it being necessary, 
in order to make the owner liable, beyond the knowledge of the 
ferocity of the animal, that the animal should have been kept 
on the premises in such a way that persons innocently coming 
on to the premises might receive injury, and that the plaintiff, 
coming innocently thereon, either did not know the nature of 
the animal, or, knowing it, took due care to avoid the danger. 

The question of liability for the keeping of dangerous animals 
on the owner’s premises stands apparently on the same footing 
as the liability of a man for setting traps, or keeping any 
dangerous instruments, or doing any other dangerous act on his 
premises, by which, unintentionally, a stranger is injured. The 
latter liability has been discussed at great length in many cases, 
and in respect to it the authorities are much at variance ; but, on 
the whole, the current of authority seems to run in favour of the 
position, that a man may keep any dangerous thing on his 
premises, as long as he keeps it so as not to cause an injury to 
an innocent person who is on his promises by his invitation or 
» license, express or implied. 
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Expressio eoruin qua) tacite iusunt, nihil operatur.—The express mention of 
what is necessarily implied is wholly unnecessary. 

In contracts tacite insunt qua) sunt moris et consuetudinis.-—Tilings in accor¬ 
dance witli established custom although not expressed in an agreement, are 
implied. 

Expressio unius est exclusio alterius.—What is stated in express terms, will 
exclude more inferences. 

Expressum facit cessare taciturn.—That which is specially mentioned excludes 
the consideration of what is not mentioned at all. 

Yox emissa volat, litera scripta manet.—Words aro but empty nothingness 
compared with what is reduced to writing. 


A party instituted an action to set aside a sale as illegal, be- 
* cause fifteen days’ notice had not been affixed in the Judge’s office, 
as well as 1 in the office of the collector prior to the sale. Held 
in appeal, affirming the order of the lower Court, that fifteen days* 
notice was not requisite in the Judge’s Court, inasmuch as Act 
XII. 1841, was rescinded by Act I. 1845, and Section 6 omits all 
mention of the necessity of issue of notice for fifteen days prior 
to sale, when it lays down, that the notification is to issue in 
the language of the district, to be affixed in the collector’s office 
or that of the other officer duly authorized to hold sales; in the 
Court of the Judge, in the Government Gazette, &c. specifying 
the date, when the sale of the estate will commence, which 
shall not be less than fifteen or more than thirty clear days from 
the date of affixing the notification in the office of the collector 
or other officer aforesaid, duly authorized to hold sales under the 
Act, not the Judge, as pleaded by the appellant—and this is 
the chief amendment in the point in question, of the old law, 
by which fifteen days’ notice, prior to sale, was specifically requir¬ 
ed to be published in the Judge’s Court. 27th December, 1853, 
Caleedas Neogee, appellant. 

Note .—This case illustrates the maxim expressio unius est 
exclusio alterius. The words of the law limit the necessity of 
publication in the collector’s office for full fifteen days prior to 
the sale, and accordingly the majority of the Court held that 
if it had been intended, that a notice should be issued in the 
Judge’s Court also, the law would have expressly made mention 
of such preliminary necessity and lex quod voluit non dixit, had 
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the intention been otherwise. Probably with reference to other 
maxims " eadem ratio idem jus” and “noscitur a sociis,” a very 
strong argument could have been founded for ruling, that the 
intention was, that notice should have issued in all the Courts, 
not less than fifteen days prior to the sale—because the “ reason” 
of the law is, that notice shall be thoroughly published, and con¬ 
necting all the offices together, or as the legal maxim has it, 
“ copulatio verborum indicat, acceptationem in eodem sensu” 
or “qu® non valeant singula juncta juvant,” seems to infer a 
common term of publication in the offices, so mentioned— and in 
a like case the argument could be appropriately raised with 
reference to these maxims. 


Prickett v . Badger. — Nov. \lth and 20th, 1856. 

Authority to sell on commission , revocation of — Damages—Quantum 

meruit—Promise implied by laio , and not a question for jury . 

The defendant employed the plaintiff to find a purchaser at a 
certain price for some land, at a commission of 11. 10$. per cent, 
on the purchase money if a sale were effected. The plaintiff 
found a purchaser, but the defendant refused to complete the 
sale : —Held, that the plaintiff could sue on a quantum meruit 
for the work and labour done, as he had performed liis part of 
the contract, and the defendant prevented its completion. 

The law implies, under such circumstances as the above, a 
promise on the part of the defendant to remunerate the plaintiff 
for his services, although the contract be not completed; and 
there is therefore, no question for the jury whether or not such 
a promise was implied. 

Semble, per Willes, J., that the plaintiff was entitled to the v 
whole commission agreed on. 

Semble, per Williams and Crowder, JJ., that if the defendant 
had revoked the authority before the plaintiff had found a 
purchaser, the plaintiff would not have been entitled to any 
remuneration for his endeavours to find one. 

In De Bemardy v. Harding , (8 Exeh. S32), Pollock, C. B., is 
reported to have said, “It was a question for the jury whether 
the original contract was not abandoned, and whether there was 
2 o 
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not an implied under standing between the parties that the plaintiff 


should be paid for the work actually done , as upon, a quantum 
meruit.” Alderson, B , however, who tried the case, says only, 

“ I think it ought to have been left to the jury to say whether 
the special contract was abandonedand adds, “ Where one 
party has absolutely refused to perform, or has rendered himself 
incapable of performing his part of the contract, he puts it in 
the power of the other party either to sue for the breach of it, 
or to rescind the contract, and sue on a quantum meruit for the 
work actually done.” The case is also reported in 22 L. J., Ex., 
310; and what the Chief Baron is there reported to have said is 
" consistent with what Alderson, B., is reported to have said in 8 
Exch. S22,'and agrees with the judgment of the Court in the 
principal case— “ The plaintiff considered the contract mutually 
abandoned, and where that is done, there is an implied undertaking 
that the work and labour so rendered useless is to be paid for ; but 
whether the contract was abandoned was not left to the jury.” 

In sale for execution which was at the instance of a judgment 
creditor, who gave in his schedule the names of certain estates 
uslee, they were brought to sale, and the purchaser obtained 
possession of both uslee and dakhilee estates. Disputes arising 
subsequently, as to whether the purchase included the dakhilee 
also, held, in appeal, that it not being argued that the dakhilee 
estates bore a separate jummah, they were not divisible in transfer, 
the dakhilee estates passed with the uslee. 14th May, 1855, 
Sheikh Beebun, appellant. 

Dissentient, Mr. Dick. The words uslee mai dakhilee could 
not have been omitted by mistake in the Ishtaharnamah and 
lotbundee, for the whole estate or mehal are in both stated to 
consist of seven villages, uslee and dakhilee, and then in the 
column of what is to be sold, only five villages are inserted, 
without any expression of uslee and dakhilee, four of them being 
uslee and one dakhilee. Therefore those villages alone which 
are expressly inserted in the Ishtaharnamah and the lotbundee, 
were put up for sale, and the orders below should be confirmed. 

Note.- —In this case, the opposite maxims are illustrated as per 
opinions of respective Judges. 
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A case having been settled under a Solaknamak by which a 
definite estate passed to the parties, an action was instituted for 
the mesne profits, although the Solahnamah .was silent as to 
wasilat, held that the right to the land carried the right to 
mesne profits with it. 14th June, 1847, Musst. Bibi Imamum, 
appellant. 

The plaintiff, who was a purchaser at an execution sale, sued 
to recover the whole estate of the judgment-debtor, alleging 
that he purchased all the rights and interests, amounting to 5 
annas, the advertisement was as per the Moonsiff s lotbundee 


for the sale of 13£ gundahs as the specific share. Held, that 
the share specified could alone pass, and the decrees of the 
lower Courts awarding the entire estate were modified accord¬ 
ingly. 4th April, 1850, Bhowanypershad, appellant. 

A mortgage deed, being under foreclosure, the mortgagors 
deposited the principal and interest, stating that under the 
terms of the deed, the former was only claimable, but to preclude 
present objections, they paid in the interest also, which the 
mortgagee taking, they instituted an action to recover the 
interest and in the lower Courts that action- was decreed. In 
special appeal, held that as no interest was stipulated for in the 
bond, none could be decreed during the time the bond had to 
run—but only from the date the bond became repayable.. Baboo 
Juggutputty Singh, appellant, 28th February, 1855. 

Note ,—Maxims 1 and 2 on the general principle should have 
been pleaded, also res accessoria—maxims 3 and 4, are illustrated. 

A party having given a jaidad, which is a receipt in full, 
nevertheless instituted a further claim to recover more lands 


; 


from Government, to which action the Government pleaded the 
jaidad, executed by the plaintiff. In the lower Court, a decree 
passed for the plaintiff. In appeal, the lower appellate Court 
remarked that, had the jaidad on which the collector relied, 
contained a clause that the Zemindar had no further claim 
against Government, it might have been considered an estoppel 
to the plaintiffs action, and accordingly the original decree was 
affirmed. In special appeal, it was held that the jaidad was a 
complete estoppel to the plaintiffs action, and accordingly the 
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decrees of the lower Courts, were necessarily set aside. 16th 
December, 1852, Collector of Chittagong, appellant. 

Note .—The document being a discharge in full, the existence 


of any such clause, as required by the lower appellate Court was 
wholly superfluous—because “ expressio eorum quse tacite insunt 
nihil operatur ” 

Although not specified, time is necessarily ,of the essence of a 
contract where the subject-matter is a mining lease, and, as to 
more than half of the land intended to be worked, for less than 
twenty-one years; and in such a case, the lessor is bound to use 
his utmost diligence to complete, and in default, the proposed 
v lessee is entitled to put an end to the contract by giving reason¬ 
able notice for that purpose. Macbryde v. Wttelces, 2 Jur., N. 
S., 918—E.— Digest , Jurist. 

What amounts to reasonable notice, and compliance there¬ 
with.— Id. 

The plaintiff, being the holder of shares in a mine worked on the 
cost-book principle, sold them to the defendant, and delivered to 
him a transfer paper in the usual form, signed by the plaintiff, but 
with blank spaces for the name of the transferee. By taking this 
paper to the secretary of the mine, and filling up the blanks with 
his name, the defendant might have had himself registered as the 
owner of the shares. A call was made, which the plaintiff was 
compelled to pay, as he continued to be the registered owner of 
the shares, the defendant having taken no steps to have himself 
registered:_Held, that there was an implied contract on the 

b 

part of the defendant to indemnify the plaintiff against calls 
made upon the shares while they remained the property of the 
defendant. Walker v. Bartlett , (in error), 18 C. B. 845; 2 
Jur., N. S., 643 ; 25 L. J , C. P., 263—Exch. Cham.— Digest, 
Jurist. 

After adoption, the adoptive father notified the fact to the 
collector. In an action brought to set aside the adoption on 
the ground of non-observance of particular ceremonies, held 
that such notification fully implied that all needful ceremonies 
had been duly observed. 23rd June, 1853, Banee Nitradaye, 
appellant. 


Note .—The maxim “ omnia rite esse aeta prcesumuntuv” is 
also applicable to this case. 

Of expressio unius exclusio alterms the annexed is an instance. 

Sect. 3 of the 7 & 8 Yict. c. 101, requires proof that the 
summons issued on the application of the mother of a hastard 
child was duly served on the person alleged to be the father, or 
left at his last place of abode sis days at least before the petty r 
session; and sect. 75 provides that “this act shall extend only 
to England and Wales—Held, by Coleridge, Erie, and 
Crompton, JJ. (Lord Campbell, C. J., dissenting), that the 
service must be in England or Wales; and therefore an order 
made on proof of personal service in Scotland was had. IJ eg. v. 
Lightfoot, 2 Jur., N. S., 786; 25 L.- J., M. C., 115—Q. B.— 
Digest, Jurist. 

The plaintiff granted a lease to the Defendant who was 
Indigo planter, of 506 biggahs of land, at a rental of 427 Its. 
The farmer raised the ordinary cold weather crop on 24-0 biggahs 
upon which the landlord claimed additional rent at the rate of 
ten annas per biggali, on the ground that the lands had been 
let exclusively for the cultivation of Indigo. • A decree passed 
for the plaintiff in the lower appellate Court—which was revers¬ 
ed in special appeal, because although the lease was nominally 
for the cultivation of Indigo, the agreement was in every re¬ 
spect an open unconditional grant of a certain quantity of land 
at a certain rent, without any restrictive stipulation, whatever, 
and that the Cabooleut was equally silent as to any second act 
and that without such restrictive covenants and the assent of the 
lessee to them, no violation of the contract could be held, and 
that the. defendant respondent was not liable to any increased 
demand for rent. 29th June, 184-6, Jas. Maseyk, appellant. 

A general charge of debts on the real estate gives to the exe¬ 
cutors an implied power of sale. Wrigleij v. Sykes, 20 Beav. 337; 
2 Jur., N. S., 78; 25 L. J., Chanc., 458. A testator directed his 
debts to be paid out of his real and personal estates; he then de¬ 
vised his freehold lands to trustees for 500 years, and subject to 
that, he gave all his real and personal estate to his five sons, their 
heirs, executors, administrators and assigns, upon condition that 
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they should proportionately contribute to the payment of his debts, 
legacies, &c., on failure of which the trustees of the term were 
to raise out of the rents, or by mortgage or sale of the shares 
of the defaulting son, as much money as the son ought to have 
paid. The testator appointed his five sons executors, and two of 
them, after the death of their three brothers, sold a portion of 
the estates :—Held, that the executors had an implied power of 
sale under the direction to pay debts, and that a contract entered 
into by them after the death of their three brothers, and thirty- 
one years after the decease of the testator, was valid, and a decree 
was made for specific performance.— Id. 

Doioer to Sell .]—A testator devised lands for life, with con¬ 
tingent remainders over, and then devised other lands to another 
tenant for life, with contingent remainders over, and charged the 
latter lands with the payment of a mortgage on the former 
lands, and also with his debts generally, but gave no express 
• power of sale:—Held, that the executor took a power of sale 
by implication, and that after a sale of the latter lands by 
the executor, the devisees of the former had no equity against 
the purchaser in respect of the charge of the mortgage debt. 
Robinson v. Loioater , 5 De G. Mac. & G. 272; 18 Jur. 3G3; 23 
L. J., Chanc., 641.— Digest , Jurist . 

A party, purchased a gold mohur, which proved to be base 
and counterfeit, and sued to recover the equivalent value. In 
the lower Courts the plaintiffs action was dismissed, because no 
agreement to refund the money had been entered into between 
the parties, should the mohur prove to be counterfeit. On 
special appeal, the orders of the lower Courts were reversed. 

4th August, 1852, Roopram, appellant. 

Note .—The maxim, “ expressio unius exclusio alterius” is of 
frequent use, in the interpretation of laws. Thus in Regulation 
V. 1812, question arises as to what parties may proceed under 
clause 9, to enhance rents of under-tenants—whether other 
parties than auction-purchasers can do so, i. e. purchasers by 
private sales. Execution purchasers, ordinary farmers, Talookdars, 

&c. This maxim has reference to Section 11, specially authoriz¬ 
ing Government sequestrators—managers of wards’ estates and 
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Government farmers—thus showing, that in addition to pur* 
chasers of lands sold for default for arrears of Revenue, only the 
patties expressly authorized can enhance the rents of under¬ 
tenants, under Act \. 1812, for, expressio unius est exclusio 
alterius. 


) 


The plaintiff sued certain parties as contributories for the 
amount of expenses proportionate to their shares in endowment 
lauds, for religious uses, and obtained a decree, which was 
reversed by the lower appellate Court, because there was no 
obligatory condition on all the partners to perform such service 
conjointly. Held in special appeal, that the defendants had 
their share of the usufruct and are liable to their co-sharers who 
disbursed that proportion of expenses for them. The suit is 
not founded in any express contract, but the performance is a 
condition implied from the enjoyment of the usufruct. 18th 
July, 1855, Tarapershad, appellaut. 

Note. Qui sentit commodum sentire debet et onus. 

Exceptio probat regulam, in casibus non exceptis or exceptio 
qme firmat legem, exponet Jegem. On a reference as to the 
powers of Lakhirajdars to sue for rents, as Zemindars-under Reg. 
VII. 1799, held that the words were general, and Lakhirajdars 
were competent to sue—but with reference to Section S, Ite<r. 
^III. 1819, the words of that Section expressly specified 

Zemindars that is proprietors under direct engagements with 
Government.” Therefore that it did not apply to Lakhirajdars, 
Const. No. 813, May 5th. 

In a question as to the general law of limitation being bind¬ 
ing or otherwise on Zemindars as regarded actions for resump¬ 
tion, it was argued that in a question of assessment there was 
no conflict oi adverse titles or rights to raise the point of 
limitations under Reg. XIX. 1793, but Government being 
specially exempted as per Section 12 of that Act the exception 
established the rule against other classes, pp. 512, 513. Gunga- 
dliur Banerjea, appellant, 10th September, 1855. 

The defendant bought four villages out of nine which the 
defendant sold to him as an 8 annas’ share of the property, and 
the names of which were specifically entered in his deed of sale. 
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Mis vendor alienated the remainder to another party. It turned 
out, however, that his vendors had only a right in the whole 
amounting to eight-sixteenths, when the first vendee, defendant, 
'claimed to have'a half of the reserved villages and ousted the 
plaintiff's special appellants. Held in special appeal, that the 
defendant could only claim the villages specially inserted in his 
bill of sale, and had no right to those excluded from it. Khoon- 
dhar Nuserodeen Mahommed, appellant, 13tli November, 1855. 

Note .—-This contract of sale was voidable for fraud, subject to 
the proof that the vendor had knowingly sold an interest which 
actually only amounted to 4 annas, as an estate of 8 annas. 

0)i Ships and Cargoes — Seaworthiness of Ship .^—By the law 
of England, in a time policy effected on a vessel then at sea, 
there is no implied condition that the ship shall be sea-worthy 
on the day when the policy is intended to attach. Gilson v. 

Small , 4 IT. L. Ca. 353.— Digest, Jurist . 

There is not, in a time policy effected on a vessel then abroad, 
any implied condition whatever as to seaworthiness; not even as to 
the time when the vessel sailed on the voyage during which the 
policy attaches. Per Lord Campbell.— Id. 

Quaere, whether there is any such implied condition in a time 
policy effected on an outward-bound ship lying in a British port 
where the owner resides.— Id. 

A policy of insurance was effected in London on the 27th of 
November, 1843, on a ship then abroad, “lost or not lost, in 
port and at sea, in all trades and services whatsoever and when¬ 
soever, during the space of twelve calendar months, commencing 
on the 25th September, 1813, and ending on the 24th September, 

1844, both days included." To a declaration for a total loss oil 
the 14th October, 1843, by perils of the sea, the defendant 
pleaded, that “ ship, was not, at the time of the commencement of 
the risk in the policy of insurance mentioned, nor at the making of 
the said insurance, nor on the said 25th September, 1843, in the 
declaration mentioned, seaworthy, or in a fit and proper condition 
to go to sea; that on the contrary thereof, it was wholly unseawor¬ 
thy." It appeared in evidence, that on the 24th September, 

1843, the ship was at sea, seriously damaged, and in that state 
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it succeeded in making Madras in the course of the following 
day. The verdict found the plea to be proved in fact:—Held 
(affirming the judgment of the Exchequer Chamber, which had 
reversed a previous judgment of the Queen's Bench), that this 
plea did not afford a defence to the action, for that there was no 
implied condition that the ship should be seaworthy on the day 
when the policy was intended to attach.— Id. 

Of vox emissa volat, the annexed is an instance. Had the 
marriage taken place upon the inducement of the surrender of 
the bond, the ruling would have been probably different, for 
nemo consilium mutarc potest in alterius injuriam,” and an 
unsurremlorcd deed, the possession of which is with the obligee, 
must be held to be undischarged, vide also maxim ^ nihil tarn 
conveniens." 

A. was entitled to a bond, into which B. had entered to secure 
the payment of a sum of money. The two persons were on the 
most intimate terms. B. was about to marry, and A. being 
informed of that fact, told him and others, cc I will not distress 
you about the bond ; I have given it up; I shall never enforce 
it;" but oil being requested to give up the bond in fact, she said, 
“ No, T will be trusted, but be may rely on my word." B. married. 
A. afterwards married, and her husband and herself put the bond 
in suit. B. filed a bill for an injunction to restrain them from 
proceeding, alleging that he had married on the faith of the 
promises made by A. :— Held, reversing the decree of the Master 
of the Rolls, that he was not entitled to an injunction, for that 
what passed between the parties was neither a legal contract nor 
a misrepresentation of facts, but only an expression of intention, 
the performance of which could not be enforced. (Lord St. 
Leonards dissentiente.) Jordon v. Money , 23 L. J., Chauc., 805 
—H. L % — Digest , Jurist. 

In a sale of laud, or of a house, all fixtures are included, 
though they may not have been specified by the seller. Fixtures 
comprize all such tilings as cannot be removed without actually 
deteriorating the thing. In the sale of “ a house," the found¬ 
ation and superstructure, the windows and doors, are necessarily 
included, but not loose sheds or huts, which may be removed 
2 p 
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without injuring the house. In a sale “of land,” the trees on 
it are included, because they are connected with the land in the 
nature of fixtures, and there was no intention of cutting them 
down, but neither the corn growing on the lands, nor the 
fruit upon the trees, follow the land, as they were intended to be 
cut down and gathered. The seller must, however, remove them 
before delivery. 

In a sale of lands, or of a house, the lands or the house is 
generally sold with its rights and appurtenances. Eights are 
such things as are essentially necessary to the use of the subject 
of the sale, as a road for passing to and from the ground; 
'appurtenances are things from which an advantage is derived^ 
but in a subordinate degree, as a well, a drain, a cook-room. As 
these do not constitute any part of the house, or the ground, 
but are merely dependant on it, and as the house or the land 
may be sold without them, they do not follow the sale of the 
lands or the house, unless generally or specially stipulated for. 
Hedaya, Yol. II. p. 502,— Elberling. 


Pnesentia corporis tollit errorem nominis.—In the presence of the thing or 
person, misdescription is immaterial. 

Falsa demonstratio non nocet cum constat do persona.—Where there is no 
doubt as to the identity, misdescription is immaterial. 

Siquidem in nomine cognomine preenomino legatarii testator erraverit, cum do 
person^ constat, nihilominus valet legatum.—A mistake in the name or surname 
of the legatee otherwise identified, will not prejudice the legacy. 

Ambiguita3 verborum latens verificatione suppletur, nam quod ex facto oritur 
ambiguum verificatione facti tollitur.—Evidence will be admitted to clear up 
ambiguities arising out of extrinsic circumstances. 

Ambiguitas verborum patens nulla verificatione excluditur.—Where the inten¬ 
tion on the face of the instrument is ambiguous, evidence in explanation is in¬ 
admissible. 

At a sale in execution, the plaintiff bought Talook Caleechom 
Biswas, the defendant opposed him on taking possession, 
putting forward a title as purchaser of Talook Mallae Suitor, 
on enquiry no such talook existed'—judgment accordingly for 
plaintiff. 9th September, 1852, Bagwanchunder, appellant. 
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In the lower Court, the identity of the defendant, there being 
two persons of the same name, was not established, and the 
plaintiff 3 s action was dismissed, and in appeal, no steps having 
been taken by the plaintiff in the lower Court to identify defen¬ 
dant by causing the attendance of that other party, bearing 
the same name, the orders of the lower Court were affirmed. 
15th June, 1855, Rajah of Burdwan, appellant. 

Note .—The following case exactly illustrating this maxim came 
under personal observation in appeal. It was a dispute as to a 
water-course by which the plaintiff claimed to irrigate his estate, 
alleging that this was connected with the River Sour. And to 
this action, it was pleaded, that by the settlement Roobacaree it 
was evident, that the plaintiff 3 s estate was imgatedTn connec¬ 
tion with the River Dirda and on this ground, the action was 
thrown out below. In appeal, it was admitted that the latter 
river, was at least twenty miles distant from the plaintiff's estate, 
and he explained that at the time of making the settlement, 
the Deputy Collector had entered by mistake the name of the 
River Dirda where he was then encamped, in place of the River 
Sour. The fact of the plaintiff having a means of irrigation 
in connection with a river, being obvious from the settlement 
proceedings, and the River Sour being immediately contiguous 
to that estate this maxim was applied, and the orders of the 
lower Court were reversed. 


In all cases of mere misdescription where “ constat de per- 
sona,” otherwise applies, the above maxims whether with refer¬ 
ence to things or individuals, will resolve many difficulties. 

One hundred maunds of illicit salt having been found in the 
garden of one Gooroopershad Chuttopadyali of Soorab, proceed¬ 
ings under Reg. X. 1819, were instituted, he was fined 250 Its. 
and measures taken to realize the amount by the sale of the 
garden which was advertized, when a person of the same name, of 
Bow Bazar in Calcutta, claimed the property as his. The salt 
officers admitted the mistake as to the name, and residence of 
the objector, but asserted his identity, under which circumstance 
the Civil Court would not allow the sale, but referred the salt 
department to a civil suit, and the salt having been found in his 
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garden, he admitting that it was his property, a decree passed 
ordering the sale. Held in special appeal; that an action would 
not lie. It was in effect to claim payment from Gooroopershad 
Chuckerbutty of Bow Bazar, of a fine due by Gooroopershad 


Cliuttopadyah of Soorah—that the proper course was, on dis¬ 
covery of the mistake, to proceed de novo, plaint dismissed. 
Gooroopershad Chuckerbutty, appellant, 12th August, 1847. 
Note .—This example will show so far as the orders of the 


appellate Court go, the force of the maxim, which should have 
regulated the decision of this case in appeal. The identity of 
the Sirdar—of the owner and of the party being established i. e. 

1 the prsesentia corporis—the descriptive error was at an end. In 
a similar efiso, counsel will probably raise this maxim in argu¬ 
ment. 


COURT OF APPEAL IN CHANCERY. 

[Before the Lords Justices the. Right Hon . Sir James L. Knight 
Bruce and the Right .Hon. Sir G. J. Turner.] 
Grainger v. Slingsby Jmie 9th and 10 th. 

Will — Construction—“ Mg fortune standing in the funds” 

A testatrix gave to her brother E. everything she might be 
possessed of at her decease, for his life; and should he marry 
and have children, to his children after ; but should he die a 
bachelor, then she gave the whole of her “ fortune standing in 
the funds” to the defendant E. S. She then gave to E. her plate, 
linen, &c., and directed that after her funeral expenses and 
legacies were paid out of her money in his -bands, the remainder 
was to be his. The testatrix, at the time of making her will, had 
standing in her name Bank Annuities and Bank Stock, and the 
state of her property was the same at her decease Held, that 
the words “ fortune standing in the funds” did not properly 
include Bank Stock; that the context did not extend their mean¬ 
ing ; and that, therefore, the Bank Stock did not pass to E. S. 

Sir J. L. Knight Bruce, L. J., said that the first cpiestion in 
this case was with respect to the correct meaning of the expres¬ 
sion “ the funds” as used in the will, supposing it not to be en¬ 
larged, restrained, or varied by the context. He apprehended that 
viewing it as not so enlarged, restrained, or varied by the context 
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it must be taken as meaning only what are commonly called, 
Government securities—that is, securities guaranteed by the 


Government, and forming part of the national debt. The next 
question was, whether there was anything in the context to 
qualify the meaning of the expression; and his Lordship looked 
in vain for any such qualification though he had anxiously looked 
for it. The only question remaining was whether the words 
“ now standing in the funds” had the effect only of a “ falsa 
demonstrate,” or whether they had the effect of restricting 
those which preceded them. If the true view was that the 
testatrix gave the whole of her property, and that the insertion 
of the words ec standing in the funds” was an “ error of demon¬ 
stration,” as it had been called, the error might be immaterial. 
But his Lordship, though he regretted it, felt bound to say that 
in his opinion the construction according to which the expression 
was to be held to be one of limitation, and not of erroneous 
demonstration, was, to say the least, as probable as the contrary 
construction; and this being so, the title of the sole next of kin, 
standing as he did in the same relation to the undisposed-of 
personalty as an heir does to undisposed-of realty, must prevail. 
The decree, therefore, could not be disturbed. 

Sir G. J. Turner, L. J., said that the case involved two points 
—first, whether the gift of the “ whole fortune” of the testatrix 
was to be taken in the sense of a gift of the whole of her property, 
rejecting the words “ standing in the funds” as an erroneous 
description; and, secondly, if not, whether the Bank Stock 
would pass under the gift of her “ fortune standing in the funds.” 
As to the first question, he thought that the view most favourable 
to the appellant was to suppose that the subsequent bequests of the 
plate, furniture, &c., and of the money, were entirely independent 
of the previous disposition. Assuming it to be so, there was a 
gift of all the testatrix’s property to her brother, and then to 
his children, if any. The quostion then arose, whether, in this 
view of the will, there was an intention shewn to give to the 
appellant everything which the brother and his children, if he 
had any, would have taken ; in fact, to put the appellant in the 


same position as the brother’s children. He did not think that 
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on a judicial construction of the will, such was shewn to be the 
intention. The testatrix shewed that she knew how to express 
herself distinctly when she intended to give all her property; 
and there was a marked contrast betweeen the expressions 


used in the gift to the brother and those used in the gift to the 
appellant. There was a contrast between the words “everything 
I may bo possessed of” in the one case, and “my fortune” in 
the other case—between the words “ at my death” in the one 
case, and “now standing” in the other case. With every incli¬ 
nation, therefore, to hold all the property included in the gift to 
the appellant, as it was impossible not to suspect that the testatrix 
so intended, he could not justify himself in holding that there 
was any such intention expressed by the will. The next question 
was, whether the Bank Stock could pass under the designation 
of “ my fortune now standing in the funds.” His Lordship 
considered that the words “ the funds” must be held to have the 
same meaning as “ the public funds,” and not to apply to the 
funds of a private company. Now, as to the extent of the 
expression “ public funds,” he had seen an opinion of the late 
Mr. Justice Bosanquet in a case which was submitted to him 
when at the bar. That learned judge gave an elaborate opinion 
to the effect that Bank Stock was not included in the term 
“ public funds,” considering that the interest of a proprietor of 
Bank Stock was not a share of the monies paid by Government 
to the Bank, but of the general profits of the Bank; and also 
observing on the fact, that in the stamp acts a distinction had 
always been taken between Bank Stock and Government Annui¬ 
ties. His Lordship was of opinion, therefore, that the word 
“funds” did not include Bank Stock. If the testatrix had been 
possessed of no property which answered the description, the 
Bank Stock might have passed as most nearly answering it; 
but as she had property exactly answering the description of her 
“ fortune in the funds,” he saw no -reason for departing from the 
strict construction. The appeal must, therefore, be dismissed. 

During the pendency of a suit, Dulljeet the principal defend¬ 
ant died, and a decree subsequently passed against his brother 
Runjeet and widow Bridja Coer, who succeeded to the estate 
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of deceased. In execution the purchaser bought what he sup* 
posed the Court ordered to be sold, viz. the rights and share of 
Runjeet and Bridja Coer, but the lot had been designated, the 
rights and share of Dulljeet. After having endeavoured to get 
this rectified summarily, he entered an action to recover posses¬ 
sion of his purchase, as the estate of Runjeet, and in the lower 
Court his action was decreed on the grounds that whatever the 
Collector sold, the plaintiff had purchased and could claim 
neither more nor less, and accordingly he proceeded to take 
actual possession when he was opposed by the lessees of Runjeet, 
and on the suggestion of the Principal Sudder Ameen, an action 
was instituted to see what it really was that the respondent, the 
sale purchaser was entitled to. The' plea was that Dulljeet 
having died, he could have no rights and interests, and therefore 
the sale was a nullity and as nothing was sold—nothing was 
* purchased and nothing could be awarded—judgment for plaintiff • 
affirmed on appeal, the decree being against Runjeet the brother 
and Birja Coer the widow of Dulljeet, that it was their property 
ordered for sale, but by an error of misdescription, it was put up 
and purchased as the rights and share of Dulljeet Singh, who 
had been succeeded by his brother Runjeet, who was his co¬ 
sharer, and accordingly the sale was a good and legal one— 
appeal dismissed. Ivunhyalall, appellant, 12th August, 1847. 

Misdescription — Uncertain Description .]—Bequest, in 1829, of 
40/. a year to each of the seven children now living of J. S. Y. 
He had nine children then living:—Held, that they all took. 
Yeats v. Yeats y 16 Beav. 170.— Digest , Jurist . 

Erroneous description of a legatee rejected upon extrinsic 
evidence. Blachnan, in re , 16 Beav. 377.— Digest , Jurist. 

A., the grandchild of C., and B., the widow of a child of C., 
held, under the circumstances, entitled to a bequest made to A., 
and B., widow, described as children of C.”— Id. 

A testatrix devised all her property, subject to certain bequests, 
to her nephew, “ Robert Mostyn, of Calcott Hall,” whom she 
made executor. Among these bequests were certain annuities, 
on the expiration of which, the property was to fall “ into the 
hands of my dear nephew, John Henry Mostyn, of Holywell, 
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surgeon, but late of Calcott Ilall; and should lie not marry, to 
be divided equally between Samuel Mostyn, John Mostyn, and 
Mary Davies, all of them late of Calcott Hall.” The residue 
was to go to the executor. John Henry Mostyn, the only person 
who was properly named in the will, died unmarried. There 
was no John Mostyn, but there was a Thomas Mostyn, bom 
between Samuel and Mary:—Held, affirming the judgment of 
the Court below, that this Thomas took no interest in the will. 
Mostyn v. Mostyn , 23 L. J., Chanc., 925—H. L.— Digest , Jurist , 

A testator bequeathed 100£. apiece to the four sons of A. IT. 
by a former husband. She had four children by such former 
husband, but one of them was a daughter :—Held, that the 
daughter took a legacy of 100£. Lane v. Green , 4 De G. & S. 
239; 15 Jur. 763.— Digest , Jurist . 

A commission to take the acknowledgment of a deed by 
a married woman at Poonah, in the East Indies, was addressed « 
to commissioners, one of whom was described as “Edward C. 
Jones” a collector and magistrate at. that place. The acknow¬ 
ledgment was duly taken by Mr. Jones and one of the other 
commissioners, but Jones signed the certificate and affidavit of 
verification, “Edmund C. Jones.” The Court allowed the docu¬ 
ment to be received and filed, upon the production of affidavits 
shewing that Edmund C. Jones was the person to whom the 
communication was intended to go, that he had always been 
described in the register at the India House as “ Edward C. 
Jones,” and that there was no other collector of that name in the 
Company’s Service. Price y In re, 17 C. B. 708.— Digest , Jurist . 

Parol Explanation of Documents .]— By a charterparty it was 
agreed that the plaintiff’s vessel should proceed to the River 
Tyne, and on arrival there be ready forthwith, “ in regular turns 
of loading,” to take on board, by spout or keel, as directed, a 
lull cargo of four keels of coal, and the remainder coke. In an 
action in the county court for detention in not loading the 
vessel with coke in a reasonable time, the judge construed the 
words “ in regular turns of loading” to mean that the coal was 
to be loaded first, and the coke afterwards, and he rejected 
evidence of usage at the port of the Tyne to enter a vessel on 
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the fitters list for her turn for coke, and to load coke accord¬ 
ingly :—Held, that such evidence was admissible, and ought to 
have been received to explain the words “ in regular turns of 
loading,” as these words present an ambiguity, and are not 
confined to the meaning given to them by the judge at the trial. 
Schultz v. Leidemann , 14 C. B. 38; 18 Jur. 42; 23 L. J., C. P., 


17—C. C. A.— Digest, Jzcrist. 

In an action for freight by a shipowner against the indorsee 
of a bill of lading, to whom goods had been delivered at Liver¬ 
pool, and who had accepted them, the bill of lading making 
them deliverable, “ he paying freight for them five-eighths of a 
penny sterling per pound, with 51. per cent, primage and average 
accustomed —Held, that evidence was admissible that by the 
custom of Liverpool the plaintiff was entitled to a deduction of 
three months* discount from the freight; though such custom 
applied only to goods coming from ports in the Southern States of 
America. Drown v. Byrne , 18 Jur. 700; 23 L. J., Q. B., 313.— Id. 


The plaintiff sued to recover the rent of a Putnee of 7 gun- 
dahs, from the Putneedar, he having purchased the estate from 
the grantor of the Putnee in 1239, B. S. the Putnee having 
been created in 1222, B. S. In the Putnee deed, the grantor 
was described as a proprietor of 1G gundahs, wherein lie had at 
the time of granting the Putnee, already disposed of the 9 
gundahs, and the judge held the inconsistency fatal to the plain¬ 
tiff’s claim. Held in appeal, that the designation of proprietor 
of the whole estate in 1222, as recited in the Putnee deed, had 
reference only to what he originally was—the actual position 
and extent of the tenure must be ascertained from evidence, 
documentary and oral, as to whether it was created out of the 
whole 16 gundahs, or of the surviving estate to grantor at the 
time of the grant. Khajali AH Mollah, appellant, 29th August, 
1850. 


The lower Court in appeal, nonsuited the plaintiff, because 
she had not distinguished by name the mother of the minor sons 
of one of the defendants, which the lower appellate Court held 
to be necessary, as per Reg. IV. Section 3, 1793. In special 
appeal, held, that the plaint having described her expressly as 
2 Q 
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the mother of the particular minor sons of Bholanath Bliose, 
the Court considered this to he a sufficient description, as there 
could he no doubt as to what party was meant. Bhugwattee 
Dassee, petitioner, August 18th, 1846. 

On the trial of a prisoner for perjury, a juryman by mistake 
delivered the verdict “Not guilty,” when the jury meant 
“ Guilty.” The prisoner was discharged from the dock, hut some 
of the jury interposing, he was brought back again, and the 
jury were again asked what their verdict was. Ihcy said, 
“ Guilty.” The prisoner was therefore sentenced:—Held, that 
the original mistake was corrected within a reasonable time, and 
’ therefore that the conviction was right. Beg. v. Todtlen, 23 L. 
J., M. C.,'7—C. C. It.— Digest, Jurist. 

Ex multitudine signorum colligitur identitas vera. In addition 
to other cases, that of Bourne v. Hartley, may be cited. 

By will, the testator directed his executors “ to invest a com¬ 
petent sum with any respectable assurance company in Ireland, 
either in their own names or in the name of his sister II., in the 
purchase of a clear annuity of 20/. for H. during her life.” The 
testator was then residing in Ireland. He afterwards came to 
reside in England, and while there executed a codicil to his will, 
in which he directed his executors “ to procure the purchase ol 
an annuity of 20/. yearly from some approved annuity company 
in London or Dublin, to be paid to H. during her life.”—Held, 
that the testator referred in both instruments to one and the 
same annuity, and that the gifts were not cumulative. Bourne 
v. Hartley , 18 Jur. 532—V. C. W. 

The identity of amouut and of motive, coupled with the fact 
that the state of investment, or condition of enjoyment is varied 


in the codicil, are strong circumstances to _ overrule the prim a facie 
presumption in favour of the legatee taking both gilts. Id. 

A legacy was given by the testator, to his “ niece, the daugh¬ 
ter of his late sister Sarah.” The sister’s name was Sarah Ann, 
she had only one child, a son—there was therefore no niece 
answering the description in the will. Held, the will described 
the testator’s sister Sarah, as dead—the legacy is intended for 
a child of a deceased sister, such legatee being then living, and 
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the offspring' of a sister then dead, of the name of Sarah. All 
these conditions concur in the son—who is the only child of 
Sarah. Held, therefore that the son should have the legacy, 
the misdescription in the sex, not being considered sufficient to 
exclude him from the benefit of the gift. Riebelts Fisst. 11 
Hare, 299, p. 337, Law Magazine, August 1857, Per Sir E. C. 
P. Wood, Y. C. The case of Ryall v . Hannan, (10 Beav. 536), 
Per Lord Langdale was referred to as a much stronger case in 
point—of this we may say, reipublicse interest voluntatis de 
functorum effectual sortiri,” and verba posteriora propter certi- 
tudinem addita ad priora qure certitudine indigent sunt refer¬ 
enda,—and ex multitudinc signorum colligitur identitas vera. 
A testator devised property to William Marshall, .his second 
cousin. He had no such second cousin, but two first cousins 
once removed. One William Marshall—the other William John 
Robert Blandford Marshall. Held, per Wood J. that there was 
a latent ambiguity, and that evidence was admissible to dissolve 
it. Referring to Lord Chayney’s case 5 Rep. page 68, a—and 
Jones v. Newham, (1 W. Black 60), his Honor, said, a In 
reference to the peculiarity arising from the party having several 
Christian names, Cruise (4 Dig. 262) cites from Bratton this 
passage “ si quis binominus fuerit sive in proprio nomine, sive in 
cognomine, illud nomen tenendum erit, quo solet frequentius 
appellari,” “ Persons who have several Christian names fre¬ 
quently use only the first name, in which case if they are 
described in a deed by the first name only, it will be good—my 
own impression is, that it is the common practice, where a person 
lias two names, to call him by the first—therefore in a will, 
where there being two persons, one with several Christian names 
the other only one, that one being identical with the first Chris¬ 
tian name of the former, and the testator devises to one of them 
by that name only, I find no authority for excluding parol 
evidence to show which of the two the testator meant to 
benefit.” After hearing evidence and counsel; per the Court, 
“ Had the evidence been equally balanced, the defendant William 
Marshall would have been entitled under the devise in preference 
to William John Blandford Marshall—yet having regard to the 
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'evidence, the latter must be held to be the person meant by the 
testator, p. 431, Law Magazine, August 1857, Bennett v. Mar¬ 
shall, 2 Kay and Johns, 740. 


Note .—The rule is ambiguitas verborum latens verifieatione 
supp^etur nam quod ex facto oritur. ambiguum verifieatione facti 
tollitur, and again—ambiguitas verborum patens nulla verifica- 
tione excluditur, and this is the difference between latent and 
patent ambiguity. The former is described to be where the 
writing appears on the face of it certain, and free from ambi¬ 
guity ; but the ambiguity is introduced by something extrinsic 
or collateral arising out of the instrument. The latter is an 
ambiguity apparent in the face of the instrument itself—of the 
latter “ a , devise to one of several sons” a devise to a blank 
devisee—arc instances where parol evidence will not be admitted. 
The judgment of a Court in expounding a will is merely decla¬ 
ratory of what is in the will, and to make a construction of a 
will, where the intent of the testator cannot be known has been 
designated as " intentio cceca et sicca.” The devise therefore in 
cases falling within the scope of the above observation will, 
since the will is insensible and not really expressive of any inten¬ 
tion, be void for uncertainty.” Broome, 468 p. also Broome’s 
Commentaries, p. 511. 

In an action in replevin, where the right of the distrainer to 
distrain," turned upon a written agreement, by which the plain¬ 
tiff agreed to take certain premises at a yearly rent for a term 

_payable quarterly and the instrument was silent as to the time 

from which the rent was to commence, and there was evidence 
to show that the date had been filled in after the execution by 
the defendant; and also, that contemporaneously with the exe¬ 
cution a parol agreement was entered into, by which the rent 
was to commence from the completion 1 of certain repairs, the 
Court of common pleas held, in compliance with Murray v. the 
Earl of Stairs, that such parol evidence was admissible, Davis 
v. Jones, 17 Com. B. G25, p. 447, Law Magazine for August 
1856. 

A testatrix bequeathed 200£. to the Benevolent Institution 
for delivering poor married women at their own habitations. 


MINISr^y 


301 



<SL 


Ten years previously to the (late of the will, a society hearing 
that title, of which she had been a member, had ceased to act; 
but at the date of the will there was, and had been long exist¬ 
ing a society, called “The Royal Maternity Society for delivering 
poor married women at their own habitations—Held, that 
this society answered the description in the will, and was entitled 
to the legacy. Coldwell v. Holfiie, 2 Sm. & G-. 31 ; 18 Jur. 396; 
23 L. J., Chanc., 594.— Digest , Jurist. 

Bccpiests of sums of stock to the following societies in Lon¬ 
don: The Church Building Society, the Clergy Society, the 
Society for promoting Christian Knowledge, the Church Mis¬ 
sionary Society, and the Clergy Orphan Society. There being 
no society answering the description of the Clergy^. Society,— 
Held, that extrinsic evidence could not be received to prove 
that, by that name, a charity not in London was intended. 
Clergy Society , hi re, 2 Kay & J. 615.— Digest , Jurist. 

Lord Bacon's definition of patent and latent ambiguity may 
be found at p. 284, Section 219, Best's Principles Law of Evi¬ 
dence. “ There be two sorts of ambiguities of words, the one 
is ambiguitas patens and the other latens. Patent is that which 
appears to be ambiguous upon the deed or instrument; latent 
is that which seemetli certain and without ambiguity for any 
thing that appeareth upon the deed or instrument, but there is 
some collateral matter out of the deed, that breedeth the ambi¬ 
guity. Ambiguitas patens is never holpen by averment, because 

the law will not couple and mingle matter of specialty which is 

♦ 

of the higher account with matter of averment, which is of 
inferior account in law; for that were to make all deeds hollow 
and subject to averment, and so in effect, that to pass without 
deed, which the law appointeih shall not pass but by deed." 
The distinction between mere inaccuracy and ambiguity is also 
given, as taken from Wigram extrinsic evidence, Q. Y. idem, a 
distinction also between ambiguity and unintelligibility is also 
drawn. “ A written instrument is not ambiguous, because an 
ignorant and uninformed person is uuable to interpret it. It is 
ambiguous only, if found to be of uncertain meaning, when 
persons of competent skill and information arc unable to do so." 
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287. Nor will words be ambiguous, because the Court may be 
unable to explain them, from being ignorant of a particular fact, 
art or science with which the testator, a scientific man for instance, 
- was familiar—otherwise through the ignorance of the Court in 
this particular, a scientific man might become verbally intestate, 
“ Language may be inaccurate without being* ambiguous—and 
ambiguous without being inaccurate. Thus if a testator bavin & 
one leasehold house and no other—bequeath his freehold house— 
this would be inaccurate, but not ambiguous. If he were to 
devise an estate to John Babee the son of Thomas and there 
were two persons to whom the entire description accurately 
applied, this description though accurate would be ambiguous.” 
" —Id. 


Habemus optimum testcm confitcntem reum.—The £ confession } of tll ° 
defendant is the best evidence against himself. 

Held that with reference to the cases cited, Ram con aye, 
appellant, 29th January, 1851, Purusram, appellant, 3rd March, 

1 852, a decree must necessarily pass against the party confessing 
judgment, 7th July, 1853. Assoor Singh, appellant. 

Held with reference to the above precedent, that a decree must 
pass agahist two of the defendants confessing judgment. Sri 
Gopal Choudry, appellant, 4th August, 1853,—and 7th July, 

1853, Dinobundo Mundul, 30th August, 1853, Oonoruddee 
Bund, appellant. 5th September, 1853, Kumul Cliunder, appel¬ 
lant. 24th September, 1853, Runglall, appellant. 

Held, that a decree must pass against a party confessing judg¬ 
ment and in reversal of the decree of the lower Court, the case 
was remanded to pass judgment as against this party. Nobo- 
kishore Banerjea, 20th January, 1852. 

In an action in a bond one of three obligors confessed judg¬ 
ment. In the lower Court, the plaintiff's action was dismissed 
as against all three defendants, and in appeal a decree passed as 
against the party confessing, 3rd March, 1852, Purusram, 
appellant. 
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Of confessions in criminal cases and the consequences attach¬ 
ing to them, an account may be found in Best’s Principles of the 
Law of Evidence, Section 330. 1st, the estoppel by judicial 
confession. It may be taken as a rule of universal jurispru¬ 
dence, that a confession of guilt, made by an accused person to 
a judicial tribunal, having jurisdiction to condemn or acquit 
him, is sufficient to found a conviction, even if to be followed by 
a sentence of death—confessus in judicio, pro judicato liabetur, 
et quodammodo sua sententia damnatur—again confessio facta 
in judicio omni probatione major est, again confessio in judicio 
est plena probatio. Still, if the confession appears incredible, 
or the accused has any object in making a false one, or any 
illegal inducement to confess has been held out to him, or the 
confession is made under any sort of delusion or through fear 
and simplicity, the judge ought not to receive it. So if the 
offence charged be one of the class denominated “ Delicta facti 
permanentis,” and no other indication of a corpus delicti, can 
be found. The many instances which have occurred of the 
falsity of confessions judicial as well as extra-judicial, fully 
justify this course, traces of which are visible"very early in our 
legal history. P. 628. 

Note .—The term admission is applicable to acknowledgments 
adverse to the interest of parties making it on the civil side— 
and confession, is the term for admission of guilt on the criminal 
side—elsewhere will be found an instance of the value attach¬ 
ing to confessions in this country; to that the author of these 
notes could add many others. The same causes will always 
induce the same effects throughout the world—confessions ex¬ 


tracted by physical torture, or criminative statements obtained 
by coercion or duress or inducement, will be taken at their own 
proper value, Sections 53*2, 533, 534, and 535. In this country 
especially, confessions per se, unsupported by collateral and con¬ 
firmative evidence, should be but little regarded, where the 
police officer is liable to dismissal, for failing to arrest actual 
defendants concerned, where Magistrates call upon them to 
arrest robbers and to send them in with the stolen property, or 
on failure to do so, threaten dismissal, the author of these notes 
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expects to finely that parties will be sent in; that they 
will confess; that property will be produced and all regularly 
sworn to by the prosecutor's witnesses, as part-and parcel of his 
property. Such cases have occurred, and the parties have con¬ 
fessed first before the police, secondly before the Magistrate, and 
thirdly before the Sessions Court, and such parties have been 
recommended to be hanged, and are we not to admire the cau¬ 
tious prudence of our Sudder Court, in not carrying out such 
recommendations, their wisdom being eventually shown, in the 
entire innocence of the parties? A police officer placed in this 
position must send in some one—Zemindars are responsible and 
Jiable to a certain amount of co-operation with the police. The 
police officer reports, that this is withheld. The same intemperate 
zeal that directed the first order to the police is now directed 
to the Zemindar, and the police Darogah is told to arrest him, 
and send him in to the Magistrate, if he continues to withhold 
his co-operation. Thus we have both police and Zemindar 
involved as an equal perplexity. The Darogah must have delin¬ 
quents to save his situation and per force the Zemindar must 
supply them. This is soon settled, the Zemindar has his grudge 
against some of his lyots—the village police are entirely in his 
hands; the prosecutor is also repeatedly his ryot, and he and 
the police look about for materials to satisfy the Magistrate. 
The village Chowkeedar introduces a silver ornament at night 
into the thatch of one man’s roof, conceals a lotah or other 
utensil in another man’s rice golah,—buries some ornaments 
in another man’s garden and so forth, and then goes with a 
statement to the Darogah, that on the night of the dacoity such 
a one was absent—perhaps if search be made, some result may 
be obtained. The Darogah forwards his report to the Magistrate 
and intimates his departure to conduct the enquiry,—the natural 
result follows—the property is found in the thatch—the man is 
overwhelmed—is told he has only to confess—he will be made 
an approver; if lie does, a statement is reduced to writing by a 
police officer, including the names of all the others, as arranged 
before hand. If he is contumacious other means are resorted 
to, with the same result, Stage by stage, the case goes on, some 
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seven ot eight men are thus secured with bundles of property, 
which the prosecutor under similar influence swears to. It would 
be supposed that, the moment the prisoners came before the 
Magistrate and subsequently at least before the Sessions Court, 
they would seize upon the opportunit} r afforded them, of denying 
their confessions, and many do—but in other cases, where their 
wives and children are in the power of the Zemindar, and they 
are given to understand that if they retract, these will be tor¬ 
tured and maltreated in a way and manner peculiar to India, 
who is to wonder at these parties adhering to their confessions, 
especially when they are also assured that their families will be 
supported? In this way confessions are obtained—the police 
officer secures his situation, probably is complimented on his 
activity, advanced a step in promotion, and the Zemindar escapes 
the ignominy of being sent in by the police and degraded and 
punished, whilst the real robbers feel a double security in their 
vicarious punishment. This is no imaginary sketch. It is given 
here as a caveat to young officers. Many exclaim against the 
Government or the tribunals, who are alike on the watch to put 
down all this kind of thing. The same causes, however, operate 
to create similar results every where. The reader will find 
numerous cases of this description given in Best. Scotland 
seems to have had an unfortunate pre-eminence—let.the reader 
refer to the case of Isobel Elliot,^September 13th, 1678, where 
nine women confessed to having been baptized by the devil and 
to have had improper familiarities with him—and were all con¬ 
victed and burnt. The officer in this country, who looks all 
round a confession, and weighs all the attendant circumstances 
of time and place, will generally escape from being deceived,— 
but so long as the Zemindars are in any way associated in co¬ 
operation with the police, we shall have untrustworthy confes¬ 
sions whenever wanted—verb. sap. The most important reform 
is that which would disconnect the village Chowkeedar from 
Zemindaree servitude and make him a paid servant of the state 
in every sense of the word, and a police once in any sense efficient, 
would render the co-operation of the Zemindars entirely unne¬ 
cessary, Hiding through the country one day, a man crawled 
i 2 R 
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ont uf wliat had been the roof of a house, and appealed to the 
author of these hurried notes, pointing to his children, to know 
if that was a condition suitable for a Government officer. It 
appeared that he was the village Chowkeedar—andhad been living 
for nine months in this condition, never having received any 
wages and afraid for his life to go in and apply to the Magis¬ 
trate. Such are the needy agents ever ready to initiate any 
false accusation that may be wanted, either at the dictation of 
the Zemindar or the police Darogah. 

A Dewan of a commercial factory was held responsible for 
30,000 Rs. which he had himself entered in the factory books 
* as received from the principal factory, although of the 20,000 
Rs. entered as remitted, he had only received sicca Rs. 10,000. 
27th August, 1822, Ramsona, appellant. 

An Ikrarnamah or written acknowledgment, admitting that 
the plaintiff was proprietor, and the execution of which was 
fully established, held to be sufficient, although payment of 
actual consideration was not satisfactorily proved. July 21st, 
1821, Ranee Indranee, appellant. 

Note .—This maxim commonly applies to confessions on the 
criminal side—but there is a large application of it to cases on 
the civil side. Amongst those given above, are cases of very 
frequent pccurrence, which are founded in conspiracies and the 
plaintiff including a creature of his own, as a joint obligor, in a 
forged instrument, obtains from him a confession of judgment 
and admission of the bond—and it has been the established 
practice of the Sudder Court to let a decree stand against such 
party. Ex dolo malo non oritur actio, would point to the discon¬ 
tinuance of this practice—for to pronounce an instrument forged 
and nevertheless to give a decree under it, in favour of the plain¬ 
tiff, is at variance with the standard maxim, nemo commodum 
potest de sua injurid, and there is accordingly no equity in 
allowing one rogue to profit or attempt to profit at the expense 
of a brother rogue. These cases should be dealt with according 
to Section 40 and 73, of Reg. XXIII. 1814, and the frequency 
with which our Courts are made use of, to accomplish the most 
iniquitous ends, has greatly encouraged the institution of these 
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vile cases, and the plaintiff having probably cajoled the confess¬ 
ing defendant, may hereafter either ruin him, by enforcing a 
decree of this description against him, or hold him in a state. 


little short of permanent slavery, in which he must per force join 
the plaintiff, in eveLy act of villainy he chooses to perpetrate. 
If there be a retributive justice in this, it appears to be monocular 
and one-sided and at variance with equity, for the practice is 
equivalent to rewarding a wrongdoer and quite at variance with 
other standard legal and judicial maxims and principles. This 
maxim therefore should apply only to bona fide confessions of 
judgment, for it must always be remembered that fraus omnia 
vitiat et corrumpit—and at least, the principal conspirator should 
be left to pay his own costs instead of obtaining a decree which 
may become a permanent obstacle in the way of a criminal pro¬ 
secution, as every decree is presumptive of the truth of the facts 


stated in the plaintiff’s declaration and a conclusive decree is final 
on that head. The rule is too, that habemus optimum testem 
“is demonstration, unless indirect motives can be assigned to 
it,” Per Lord Stowell, Mortimer v . Mortimer, 2 Hao'rr. 315. 

Ill an action by the executor of a payee against the maker 
upon a promissory note more than six years overdue, the plain¬ 
tiff, in order to take the case out of the Statute of limitations, 
produced a book in which he had, in 1841 and 18-17 respectively, 
at the request of the testatrix, entered two payments, as for 
interest due upon the note, which she told him she had received 
from the defendant:—Held admissible as entries against the 
interest of the party making them, Bradley v. James , 13 C. 
13. 822. 

Action for disturbing a watercourse, which of right ought to 
flow into the plaintiff’s close to irrigate it. Plea, a denial of the 
right. On the trial, it appeared that the watercourse was not 
ancient, but that the water had flowed in its present course for 
more than twenty years past the plaintiff’s close. There was 
evidence that during that period, the plaintiff and those under 
whom he claimed had been constantly in the habit of drawing 
oil the water to irrigate his close, and that the owners of the 
watercourse resisted it. On one occasion when plaintiff’s servant 


2 u 2 


MINISr^ 



drew off the water, he was summoned before a justice for so 
doing; the plaintiff's son, by his direction, attended and defend¬ 
ed the servant, and paid a fine of one shilling. The conviction 
was under a local act, from which there was a power of appeal. 
The plaintiff did not appeal. The conviction was tendered in 
evidence and rejected;—Held, improperly rejected, as the con¬ 
viction unappealed against was, under the circumstances, evidence 
of an acknowledgment by the plaintiff that the usage to draw 
off the water for irrigation was not as of right. Eaton v. Swan¬ 
sea Waterworks Company , 17 Q. B. 267.— Digest , Jurist . 

The annexed remarks are taken from the Jurist, October 2ith, 
1851, on the subject of admissions by payment of money into 
Court. 

The defendant in an action at law may, as a general rule, 
place his own estimate upon the amount of his liability, and, by 
bringing it into Court, expose his adversary to the risk of having 
to pay all subsequent costs, unless he ultimately recover a large 
sum. The only exceptions named in the Common-law Procedure 
Act, 1852, (sect. 70), are the following:—Actions for assault, 
false imprisonment, libel, slander, malicious arrest or prosecution, 
criminal conversation, and seduction. With regard to these 
statutory exceptions, it should be observed, that the first has been 
held not, to include an action for an assault uj>ou the plaintiff's 
son, (Newton v. Uolford , 6 Q,. B. 921), and therefore money 
may be paid into Court in such an action. Also, in actions for 
libel published in a newspaper or other periodical publication, 
money may be paid into Court if the defendant also plead that 
the libel was inserted without actual malice, and without gross 
negligence, and that a full apology for the libel was inserted at 
the earliest opportunity, (6 & 7 Viet. c. 96, s. 2; and see 8 & 9 
Viet. c. 75) ; and independently of the above statutes, there are 
several statutory provisions expressly allowing money to be paid 
into Court* Thus, in actions against justices for acts done in 
the execution of their office, they may pay money into Court; 

* See the 8 & 9 Viet. c. 87, s. 120, as to actions against revenue officers, and 
the 12 & 13 Viet. c. 106, s. 158, as to actions by assignees of a bankrupt within 
the time limited for disputing the adjudication. 
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and where they have tendered amends before action, they may 
avail themselves of it without paying money into Court. (11 & 
12 Vicfc. c. 44, s. 11). In all other cases of tender, however, 
the money must be brought into Court. There is a class of 
cases in which the plaintiff is entitled to have the specific 
subject-matter of his claim, and not merely its equivalent in 
money, and in such cases his right is not to be defeated by 
payment into Court. Thus, money cannot be paid into Court 
in actions of ejectment, or to the claim for the goods themselves 
in actions of detinue. (Allan v. Bunn , 26 L. J., Ex., 185). In 
the latter action, however, it may be paid to the damages for the 
detention of the goods. (See Crossfield v. Such, 8 Exch. 159). 
Where the plaintiff is entitled to have his judgment stand as 
security for a larger sum than that which is sought in the parti¬ 
cular action, as in claims founded upon bonds under the 8 & 9 
Will. 3, c. 11, money cannot be paid into Court, for such pay¬ 
ment could not be pleaded to the future breaches. (The Bishop 
of London v. M‘Neil, 9 Exch. 490; 18 Jur., part 1, p, 314; 
England v. Watson, 9 M. & W. 333). 

It is sometimes a matter of some difficulty to- determine the 
precise effect of paying money into Court as ail admission of 
the cause of action, but we think the following rules may be 
deduced from the cases. In actions ex contractu, if paid in to 
special counts, every material averment therein is admitted, viz. 
the whole of the contract and the breaches as alleged, and the 
defendant cannot prove, in mitigation of damages, any fact 
which would be an answer to the action. (See Rerren v. The 
Monmouthshire Railway and Canal Company, 11 C. B. 855; 17 
Jur., part 1, p. 532). If, however, the money be paid to com¬ 
mon counts, it operates merely as an admission that so much is 
due in respect of some contract of the nature declared upon, and 
the plaintiff must prove his case beyond, as upon the plea of 
non assumpsit or nunquam indebitatus to the rest of the claim. 
{Kingham v. Robins, 5 M. & W. 94). But the defendant cannot 
reduce the amount claimed by evidence of payment or set-off 
without pleading those defences. (Goldy v. Goldy, 26 L. J.> Ex., 
29). The same distinction holds good in actions of tort. Where 


the declaration is general and unspecific, as in trover, tlie pay¬ 
ment admits a cause of action to the amount paid in, and the 
plaintiff must prove his case beyond, as upon the plea of not 
guilty, (Id.) ; but if it is specific, the cause of action declared 
upon is admitted. Thus, where the declaration stated a contract 
to carry the plaintiff, and alleged a negligent breach of duty 
and damage to the plaintiff, and the defendant paid money into 
Court, it was held that he had admitted the contract and breach 
of duty, and that the plaintiff, therefore, was not bound to prove 
negligence in order to recover a larger amount. [Perren v. The 
Monmouthshire Pailway and Canal Company , supra). 

Note .—On the subject of admissions, the reader will find every 
information in Section 10, Yol. I. Phillip’s Law of Evidence, 
p. 34. And on the subject of confessions, Section 11, Id. p. 40, 
and may be consulted. In either, the whole must be produced 
in order that the Court may form a correct opinion as to the 
true extent of the admission or confession, as an entire proceed¬ 
in'—which may be very different, from what would be gathered 
from a partial extract. This rule extends to all writings—where 
a person makes an admission against his own interest and refers 
to a written paper, its contents should be shewn, before the 
statement can be used as evidence against the party—so of 
enclosures referred to in a letter in connection with it. The 
same rule applies as to conversations, that the whole shall be 
stated, p. 315. A parol admission will not be admitted in con¬ 
tradiction of documentary evidence, p. 326, nor will it dis¬ 
pense with the production of a record—admissions " without 
prejudice/’ are not evidence of a debt by way of admission. 
So of a letter written “ without prejudice”—although not stated, 
the answer will be u without prejudice,” ed. 327. This rule 
applicable to admissions and confessions depending a treaty in 
expectation of a compromise—but will not apply to admissions 
before an arbitrator, where the parties are contesting their case 
adversely although foro domestico, p. 428. Offers to compromise 
are admissible as some evidence of liability—an offer to pay a 
less sum is not a sufficient acknowledgment of the demand as 
to support a count, as it merely amounts to an offer to buy 
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peace. Admissions under legal compulsion are receivable— 
otherwise under duress or imposition. Admissions in rem are 
evidence for strangers—admissions may be implied, or where a 
party assumes a particular character and acts on it, without 
formal proof of title, p. 331. Admissions may be also by demea¬ 
nour, conduct, acquiescence, forbearance. In acquiescence, the 
party must have knowledge of necessary facts, p. 333. 


Verba intentioni non e contra debent inservire.—Words aro subordinate to 
the intention and not the intention to the words. 

In conventionibus contrahentium voluntas potius quarn verba epectari placuit. 
—In contracts, the plain intention of the parties, rather than the words they 
use, is to be considered. 

In testamentis, plcnius testatoris f —When the purport of the will may be 
intentionein scrutamur. \ doubtful, from the words used, the obvi- 

In testamentis plenius voluntates 1 ous intention of the testator will regu- 
testantium interpretantur. (. late the construction. 

The student may consult with the highest advantage, that 
excellent work, Broome’s Legal Maxims, Chap. VIII. Inter¬ 
pretation of Deeds, p. 411, also the Commentaries b}' the same 
author, pp. 531, 53*3. 

“ In construing a will, the Court looks at the& circumstances 
under which the devisor made it, as the state of his property, 
family and the like : but extrinsic evidence is not admissible to 
alter, detract from, or add to, tbe terms of a will, nor to vary 
the meaning of words, though it may be used to rebut a result¬ 
ing trust, attaching to a legal title created by it or to remove 
a latent ambiguity. On the construction of a will, technical 
expressions are not required by the Courts to render effectual 
the disposition of property, for the intention of the testator is 
the polar star which guides, the judges in their decisions; and 
when that is ascertained it is implicitly followed, without regard 
to any informality in the testator’s language. But in constru¬ 
ing the language of a will, the Courts resort to certain estab¬ 
lished rules, by which particular words and expressions, standing 
unexplained, have obtained a definite meaning, if technical 
words are employed, their legal meaning is presumed. Other 
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words are taken in their ordinary grammatical sense, unless the 
context shows a different meaning—a construction giving effect 
to every expression is to be preferred to one which leaves some 
expressions imperative. Of two modes of construction, that is 
preferred which prevents a total intestacy. Words occurring 
more than once are taken to he used in the same sense. Addi¬ 
tional words are presumed to have an additional meaning. Words 
may be transposed, supplied or rejected where warranted by the 
context, but there can be no conjectural hypothesis of an inten¬ 
tion at variance with the plain and obvious meaning of the 
testator’s language, and where a testator’s intention cannot 
operate to its full extent, it will take effect as far as it can. 
Sydney Smith’s Principles Equity, pp. 541, 543. 

In the case of The Attorney-General v. Calvert , (3 Jur., N. S., 
part 1, p. 500), the Master of the Rolls enunciated several 
important principles relating to the construction of bequests for 
charitable, educational, and religious objects. An information had 
been filed by the Attorney-General upon the relation of some of 
the inhabitants of Hadleigh, in Suffolk, praying an account of 
various charities, and that it might be declared that persons 
dissenting from the Church of England (but in other respects 
proper objects of the charities) were entitled to participate in the 
benefits of them. 

Dr. Pykenham, in the reign of Henry VII. had founded 
twelve almshouses in Hadleigh for twenty-four poor persons, 
and had appointed the parson and wardens of the parish-church 
trustees for the purpose of administering this charity. A chapel 
was attached to the almshouses, and the founder’s will contained 
this clause — <c I will that every holyday in the year from hence¬ 
forth for evermore the bell in the chappell be tolled every forenoon 
at eight o’clock, and in the afternoon at four, by one of the said 
poor men which now is inhabiting and hereafter shall be in 
that house next unto the chappell on that side next to the parish 
church...and then without any delay, every one of the said 
twenty-four poor men and women shall daily resort into the 
chappell, and there shall continue and remain in prayer every 
forenoon from eight unto nine, unless that a lawful and reason- 
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able cause, as sickness, impotency, or such other duty, prove lett 
to the contrary; and that all and every one of them devoutly 
say every morning, in the hour afore limited, in the same chap- 
pell, fifteen pater nosters and fifteen aves, with the creed, so that 
every one of them in one whole year so continuing may worship 
all the wounds that our Saviour Christ Jesus suffered for the 
redemption of sinful man ; and over that those that are learned 
shall say Mattins Primal and Hours of our Lady, and also the 
psalm of De Profundis, and once in the week, at their best 
leisure, the seven Psalms and the Litany, and placebo and dirige 
for the souls of William Pykenham, their founder.. .. and for all 
Christian souls.” Then followed a power of expulsion for 
misbehaviour, or for disobedience to the above directions. 

There was likewise a bequest of bread to be distributed by the 
rector and churchwardens to such as attended the church ; and 
it appeared that dissenters had been excluded from both chari¬ 
ties. 

Upon these facts the Master of the Rolls laid down and applied 
the following rules :— 

First, the intentions of the founder are to be carried into 
effect as far as they are capable of being so, and so far as they 
are not contrary to law, using the word “ law” in its proper and 
widest signification, as including the precepts of religion and 
morality. 

Secondly, if the charity be founded to support some religious 
establishment, or if it seek to promote religious education, (as 
in the case of Lady llewley’s Charity , 9 Cl. & Fin. 335), and it 
the intentions of the founder be not clearly expressed, or if the 
instrument of foundation be lost, or never had any existence, the 
opinions and religious tenets of the founder have a most material 
bearing on the question of who are the objects of the charity, 
and in what manner the trusts of it are to be performed. In 
these cases the presumption, in the lirst instance, is, that the 
founder intended to support an establishment belonging to some 
particular form of religion, and that he intended some particular 
doctrine of religion to be taught. The next presumption is, that 
this doctrine was that which he himself supported and professed. 
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Thirdly, when a charity has been founded for the purposes of 
secular education, the Court will not, in the absence of expressed 
intention, assume that the founder intended any particular 
religious doctrine to be combined with the secular education; 
but on the contrary, will assume that the object was for secular 
instruction generally, and will not, by enforcing particular rules 
relative to religious instruction, prevent all denominations of 
Christians from obtaining the benefit of the instruction. 

Fourthly, where the charity is one of a purely eleemosynary 
character, the presumption that all classes were intended to 
participate in the bounty of the founder is so strong, that it 
requires a clear and distinct expression of unequivocal import to 
exclude any class of dissenters from the benefits of the charity. 
Such expression must be found in the instrument of foundation, 
or, at all events, in immemorial usage, the burthen of proof 
being thrown on those who seek to exclude. “ No doctriue of 
law or precept of religion/' said the learned judge, “ establishes 
that the act of relieving a fellow -creature from the privations 
or calamities which have befallen him ought to be preceded by 
ascertaining that lie holds opinions in accordance with the true 
doctrines of Christ as promulgated in the Gospel, or with those 
which the donor believes to be such." 

In conformity with these principles, the Master of the Rolls 
decided, in the case before him, that dissenters were not excluded 
from the benefits of the almshouses, if they could conscientiously 
comply with the directions of the founder, modified by the Re¬ 
formation and subsequent statutes, and that the trustees could 
not examine whether they did so sincerely, or whether they 
were members of the Church of England. With regard to the 
distribution of bread, it was held that regularity of attendance 
at church was all that was necessary to entitle the poor to parti¬ 
cipate in the bounty .—Jurist Reports . 

In special appeal to uphold the validity of the appellant's sale, 
which had been reversed by the lower Court, on the ground of 
informality, inasmuch as notification had not been published in 
the office of the Secretary to the Sudder Board of Revenue, 
that is to say, in the office of the Commissioner of Revenue, 
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held thiil no importance attached to the mere words “ The office 
of the Secretary to the Board of Revenue,” because such notifi¬ 
cation was beyond the scope and view of the present law 
and contrary to the peculiar character and constitution of the 
Commissioner’s office. 2Gtli May, 1853, Iiursoondree Dibea, 
appellant. 

The lower Court dismissed the action of the plaintiff under 
Construction 1129, which makes orders passed in execution, 
where no claim has been preferred for a regular trial, final. Held 
in appeal, that the mere fact of the Construction being ulterior 
to the cause of action was immaterial, as the case in hand was 
not to be decided by the wording of the Construction, but by 
the principle on which it rests and that regard was to be had 
... only to the rule of Equity, and of certainty in legal procedure, 
which has always been in force independently of any particular 
Construction, 8th Juue, 1853. Maharajah Koonwar Kirulh 
Singh, appellant. 

A testatrix, by will, gave to G. an interest in certain chattels, 
and gave her residuary real and personal estate to trustees, in 
trust out of her personal estate to pay her debts, funeral and 
testamentary expenses, and a legacy of 10/. to II.; and out of 
the rents and profits of the real estate, to pay such of the 
debts, funeral and testamentary expenses as her personal estate 
should be insufficient to pay ; and subject thereto, should stand 
possessed of the entire residue of realty and personalty in trust 
for the testatrix’s three grandchildren. By a codicil, the tes¬ 
tatrix directed that the trustees or trustee acting under her will 
should pay to II. 40/., “ in addition to the legacy of 1 01, above 
mentioned,” and to G. 100/. a year for life, “ in addition to 
the bequests above mentioned :”—Held, that the direction in 
the codicil to the trustees to pay the legacy and annuity prima 
facie made them a charge upon whatever funds the trustees had 
in their hands, and therefore charged them on the real estate 
m aid of the personalty, and that this was not rebutted by their 
being given “ iu addition” to bequests not charged ontbcreall). 
Gallemore v. Gill, 2 Jur., N. S., 1178 — L. J. — Digest, Jurist. 

2 s 2 
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Lists of plate signed by a testatrix, but not attested, and 
written on the same sheet of paper with the will which referred 
to them as in existence, the will and schedules being in the 
handwriting of the testatrix, admitted to probate. No evidence 
could be obtained to shew whether the lists were written at the 
time of execution. Ash. In the Goods of 1 Deane Ecc. Rep. 
181; 2 Jur., N. S., 526.— Digest , Jurist . 

“For the good of their Families . by will settled real 

and personal estate upon trusts in favour of two of his daugh¬ 
ters and their children. By a codicil he cancelled this part of 
his will, settling his property oil his daughters and their chil¬ 
dren, and empowered A. and B., the husbands of his daughters, 
to dispose of the property he left ce for the good of their fami¬ 
lies :"—Held, that A. and B. took absolute interests as tenants 
in common. Alexander v. Alexander , 2 Jur., N. S., 898—V. 
C. S.— Digest , Jurist. 

The plaintiff executed a written contract of absolute sale of 
some goods to the defendant; he afterwards sued the defendant 
for a sum which he contended was due to him out of the pro¬ 
ceeds of the goods as a balance, after repaying the amount 
advanced by the defendant on their security. The plaintiff 
gave evidence that on the sum being demanded by the plaintiff's 
agent as„the balance out of the proceeds, the defendant admitted 
the correctness of the amount, and said he would pay it over:— 
Held, that though the sale was absolute in law, there was evi¬ 
dence that it was accompanied by a trust that the defendant 
should account for the proceeds, and that the facts shewed a 
sufficient consideration for the account stated by the defendant 
to entitle the plaintiff to recover the balance, as money due upon 
an account stated, lloioard v. Broionhill , 23 L. J., Q. B., 23— 
B. C.—Crompton.— Digest , Jurist. 

In the construction of wills, the Court will consider the inten¬ 
tion of the testator, the state of the parties provided for, and, to 
remove inconsistencies, will read the word “ future" as “ former." 
Pasmore v. Huggins , 21 Beav. 103; 25 L. J., Chanc., 251.—/^. 

A testator, after the decease of an annuitant, gave the prin¬ 
cipal, set apart to answer the annuity, to his own son for life, 
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and on his death the principal to any children he might leave, 
and in such sums as he should will and direct; but in case of 
his son dying before his mother (the annuitant), then to other 
persons. Upon the death of the son in the lifetime of the tes¬ 
tator leaving one son,—Held, that the words “ without leaving 
a child” ought to be introduced after the word “ dying,” and 
that the grandson of the testator was entitled to the fund. Abbott 
v. Middleton, 21 Beav. 143 ; 25 L. J., Chane., 113.— Digest, Jurist . 

The plain first meaning of a testator’s words is to be followed, 
unless they give rise to some incongruity. NocJcolds v. Lode, 
2 Jur., N. S., 1064—V. C. W.— Digest, Jurist. 

General Rules of Construction.] —In construing a will, if two 
passages in it are directly opposed to each other, the latter will 
prevail; but where there is a mere inconsistency, the Court will 
endeavour to discover, from the whole, the real meaning of the 
testator, and, if possible, reconcile all its parts. Drocklebank 
v. Johnson, 20 Beav. 205,— Digest, Jurist. 


Cum duo inter se pugnantia reperiuntur ultimum raturu est— 
is the general rule as affirmed in the above case. There is a 
difference between contradiction and inconsistency. 

Children.'] —A devise to the children of A. All the children 
were dead at the date of the will, but there were several grand¬ 
children and great grandchildren :—Held, that the grandchildren 
were entitled, to the exclusion of the great grandchildren. Fenu 
v. Death , 2 Jur., N. S., 700—It.— Digest, Jurist. 

The case of Moor v. Raisbeck (12 Sim. 123) observed upon. 


— Id. 


Wolterbeek v. Barrow.— Febmary 24 ill and 25 th, 1857. 

- Settlement — Mistake — Reformation—Lapse of time—Ultimate 
limitation of lady’s property to herself—Form of settlement. 

A marriage settlement reformed after a lapse of thirty-five 
years, by giving the lady an absolute interest in the trust funds, 
(her husband being dead, and without issue), the evidence clear¬ 
ly establishing that such was the intention of all parties to the 
settlement. 

r l he proper mode of giving an absolute interest to the wife 
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after the death of her husband is by limiting the property to 
the wife, her heirs, executors, administrators, aiul assigns. 

Sir J. Homily, M. R.—After considering this case, I 
think I must reform the settlement. It is very true that 
the Court pays great attention to time in these matters, 
and that a very great length of time has elapsed in the 
present case. The reason is, that there may be a loss of 
evidence; but here there is really no loss of evidence at all, for 
the evidence is contained in the instructions, which are preserv¬ 
ed, and the intention of the parties appears to me clearly 
established. I think it is clearly established that the intention 
* was to give the lady the absolute power over her own property 
in the largest possible way. That appears to me consistent with 
the instructions given by her brother to the solicitor; it appears 
consistent with the instructions given to the conveyancer who 
prepared the settlement; it appears consistent with the whole 
of the transaction throughout, and consistent with no other 
view of the case. I concur in the observations made by Mr. 
Morris, and I think that if this settlement had come before me 
I should have done as the solicitor did, namely, have struck out 
the general power of appointment by deed; but I should have 
gone on to have inserted a gift to the wife, giving her the 
absolute interest in the fund in case she survived her husband; 
and the usual mode of doing that is, as Mr. Morris suggests, 
by giving it to the wife, her heirs, executors, administrators, and 
assigns in case she survive her husband, which would enable 
her to dispose of it either by deed or by will. II she did not 
dispose of it, then it Would go to her next of kin at the time ot 
her death. In point of fact, that simple mode of disposition 
supplies the place of a great number of limitations which are 
carried into effect by the mere operation of law, and I have no 
doubt that by some mistake it was not introduced into this 
settlement. It matters very little about the form in which it is 
introduced, but I am disposed to think it better to introduce it 
in that form, leaving the passage struck out as the solicitor 
struck it out, but introducing into the settlement what appears 
to me to have been the clear intention of the parties — an abso- 
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lute gift to the wife in case of her surviving her husband, which 
will enable her to dispose of it exactly as she thinks fit, either 
inter vivos or post mortem. 

The following decree was made :—Declare that the plaintiff 
is entitled to have the settlement of the 10th September, 1823, 
reformed, by inserting therein a trust in case the plaintiff should 
survive the said John Schank Grant; then, in default of any 
child or issue of the marriage becoming entitled to a vested 
interest, that the hereditaments thereby conveyed in trust, and 
the whole of the trust Bank Annuities, or such part thereof as 
should not have been applied for advancement of children, as 
provided by the said settlement, should be in trust for the plain¬ 
tiff and her heirs, or executors, administrators, or assigns, 
according to the nature and qualities thereof respectively. And 
it was ordered that the said indenture of settlement be reformed, 
by reading the same as if such trust had been inserted therein 
accordingly.— Jurist , Reports. 

In the lower appellate Court, a sale was set aside, because ten 
days’ notice pursuant to Act VII. 1799, had not been published 
in the Judge’s Court of the district. In special .appeal, held in 
reversal of the judgment below, that as there was no Judge’s 
office in the district, that of the Principal Sudder Ameen was 
to all intents and purposes the Judge’s office; accordingly the 
judgment of the lower Court was affirmed. 24tli'March, 1S53, 
Chundernath Ghose, appellant. 

Note .—Lex non cogit ad impossibilia vana vcl inutilia, would 
also apply to a case of this description—also de minimis non 
curat lex—qui hseret and aucupia verborum. Vide infra. 

In an action brought against a collector, to set aside a decree 
resuming a certain rent-free tenure, on the ground of its being 
a life-grant only, the collector pleaded that the distinctive words 
nuslun ba nuslun, were wanting—and accordingly that the 
tenure was only for life. Held, that with reference to a grant 
made in favour of Faqueers and Gosains, such" words would be 
inapplicable, as the succession does not go to the son, but to 
the Chela or disciple and the words, liur liumesh, evidenced the 
intention of the grantor to be, that the tenure should devolve 
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pon each succeeding Moliunt. This decision was affirmed in 
special appeal, November 30th, 1820. Collector of Bundelcund, 
appellant. 

If a testator blends the proceeds of his real and personal 
estate into one fund, and makes a charge upon the mixed fund, 
and a devastavit of the personal estate occurs, or the testator, 
by a codicil, devises the real estate to another person free from 
the charge, the charge does not fall proportionably, but must 
be raised out of the remaining estate. TatlocJc v. Jenkins , 1 


Kay, 654; 18 Jur. 891 ; 23 L. J., Clianc., 7 §7—Digest, Jurist . 

The Court of Chancery has jurisdiction to enforce the speci¬ 
fic performance of an agreement by which a person has bound 
himself to Execute a deed) although such deed may be a deed of 
separation between himself and his wife. Wilson v. Wilson , 23 
L. J., Chanc., G97—H. L.— Digest , Jurist . 

In the draft articles of an agreement a mistake of a name 
had been made; a bill was filed for the specific performance of 
those articles. The Court of Chancery, on a consideration of 
what appeared in the bill and answer, and on a consideration 
of the articles themselves, directed the specific performance of 
them according to what appeared to be their plain intention : 
—Held, that the decree of the Court of Chancery was correct.— 


Id. 

The principle is ecpially applicable to contracts, and their 
interpretation, as to the construction of laws—and the practice 
is now rather to look to the plain intention of the parties, on 
each subject. Annexed are some observations from the Jurist of 
the 28th March, 1857. 

The tendency of our judges at the present day is to allow 
contracting parties to make contracts for themselves, instead oi 
making contracts for them; or, in other words, putting a con¬ 
struction upon them which the parties neither intended nor 
expressed. Hence “ judge-made” contracts have now become 
as rare as judge-made law. There have been times when plain 
Mr. A. and plain Mr. B. could not enter into a short agreement 
at the Exchange or in the market without its being subject to 
astute perversion in the Courts. To their surprise they would 
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find that they had said all sorts of things which had never 
entered into their innocent heads, and that they had • made a 
most subtle contract, with conditions precedent, concurrent, and 
subsequent; with dependent, independent, and collateral stipu¬ 
lations ; that numerous Latin maxims could be brought to bear 
upon it; that there was not only patent, but latent ambiguity; 
that a crowd of words very different in sound and ordinary 
meaning were yet ejusdem generis; and that the sum of money 
which they mutually imposed for a breach of the contract, and 
expressly declared should be “ liquidated damages,” was only a 
penalty. Many of these legal incidents, no doubt, often pro¬ 
duced a just and reasonable result, and are applied to contracts 
made at the present time; but more liberal principles of con¬ 
struction are adopted, and greater effect is given to the real 
intention of the parties. An illustration is afforded by the late 
case of Reynolds v. Bridge , (2 Jur., N. S., part 1, p. 1 161; 26 
L. J., Q. 13., J2), in which the oft-mooted distinction between a 
penalty and liquidated damages was again discussed. The 
plaintiff, who was a surgeon at Wellington, in the county of 
Somerset, had taken the defendant into partnership for three 
years, and the deed of partnership contained a covenant that 
after the determination of the three years the defendant should 
not practise as a surgeon or apothecary, or see any patients, 
(except as therein mentioned), or assist or introduce any other 
medical man into Wellington, but should before the expiration of 
the three years introduce the plaintiff to the exclusive patients 
of the defendant, and should also use his best endeavours to 
secure the same for the plaintiff after the three years; and it 
was expressly declared and agreed that if the defendant made 
default in the performance of such covenant, he should forth¬ 
with pay to the plaintiff the sum of 2000/., “ not in the nature 
of a penalty, but as ascertained liquidated damages.” An action 
was brought for a breach of the covenant in its terms, and the 
Court held that the sum of 2000/. was to be taken as liquidated 
damages. Erie, J., in delivering his judgment, said, “ l he 
nature of the contract is such that the damage resulting horn 
the breach of the stipulations is uncertain. It the defendant, 
2 T 
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ueing in a well-favoured practice, covenants that lie will not 
practise within certain limits, and lie breaks that covenant in 
one or two instances only, it is impossible to calculate exactly 
the amount of tlie damages arising from such breaches: the 
plaintiff might be thereby prevented from attending a particular 
case, or from getting into a valuable line.of practice; and so it 
might be the loss of a fortune, or it might be only the loss of 
the amount of the particular bill. It has been laid down as a 
rule of law, that in some cases a stipulation for payment of a 
fixed sum as liquidated damages counts for nothing, and in 
'effect the parties have put into their deeds, words without any 
meaning. In the case of a common bond given on a loan of 
money, in very early times, relief was given to the obligor, who 
could indemnify the obligee by payment of the principal; and 
the Courts have extended the same rule to covenants, where the 
damages stipulated for breaches of the covenant were very large 
in amount, and have held that the parties only intended that 
the sum really due should be recovered. But the tenor of the 
later decisions is to restrict the operation of that principle , because 
it militates against another great and governing principle of law , that 
parties may make what contracts they please within the limits of the 
law , and that such contracts shall he carried into effect by the Courts 
according to the intention of the parties, which is to be learnt from 
the ivords in the contract itself \ In some cases a large exercise of 
discretion has been assumed by the Courts, and without taking 
the words used by the parties, the whole instrument has been 
looked to. and effect given to it according to what was considered 
to have been a reasonable contract for the parties to enter into. 
But if we take away the right of the complaining party to 
receive the damages which have been agreed upon, the party 
complained of may be liable to pay, not the extent of damages, 
which was limited according to his means, but an amount far 
exceeding that.” 

And with regard to the main question in the case, Coleridge, 
J., said, “ The principle which the case has established, without 
any great discrepancy, though there is not entire conformity as 
to whether the sum agreed upon is to be considered as liquidated 
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damages or a penalty, is to ascertain what was the real intention 
of the parties; and the other rules which have been laid down 
are only to assist us in ascertaining that intention.. The prin¬ 
ciple to be deduced from all the decisions is, that if the covenant 
relates to matters which are not of an uncertain nature and 
amount, as where the covenant is for the payment of a smaller 
sum, and the damages named in the deed are a much larger sum, 
the sum stated is to be regarded as a penalty.” Crompton, J., said, 
“ It is not necessary to say how far we abide by the decision in 
Kemble v. Farren , (6 Bing. 110), because we have the strong 
and the direct authority of Atkyns v. Kimier (4> Exch. 770) 
upon construction of the main covenant in this case.” (See 
also Sainter v. Fergusson , 7 C. B. 716). 

The judgment in this case justifies, we think, the following 
deductions :— 

1. In deciding whether a sum to be paid, in the event of a 
breach of contract, is to be considered as in the nature of a 
penalty or as liquidated damages, the real intention of the 
parties is to be ascertained, and that from the words in the 
contract itself. Other mice upon the subject are *only to assist 
the Courts in ascertaining such intention. 

2. The fact that the sum is large, and exaggerated in amount, 
does not of itself shew that it is to be considered as a penalty. 

3. The fact that more than one thing is to be done or forborne 
does not determine the question. 

4. If the covenant relates to matters which are not of an 
uncertain nature and amount, e. g. for payment of a smaller 
sum, and the damages named in the deed are a much larger sum, 
it is to be regarded as a penalty. 

5. And it seems that if some of the stipulations are of a 
certain nature and amount, and some are of an uncertain nature 
and amount, as the sum cannot be treated as liquidated damages 
in respect of one or more of the stipulations, it ought not to be 
so treated in respect of the others. (Per Coleridge, J ) See 
Galsworthy v. Strutt, (1 Exch. 659). 

6. If the parties intended that there should be a penalty 
recoverable over and over again for every breach ot the cove- 
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nantj and not that, in case of a single breach, the entire contract 
should be at an end, and the sum paid for the loss of the whole 
matter, it will in general be a penalty. (Per Crompton, J.) 

7. If there be contract containing stipulations, the breach ot 
which cannot be measured in damages, the parties must be taken 
to have meant that the sum agreed on for its non-performance 
was to be liquidated damages.— Jurist , 28 th March , 1857. 

Where the origin of a charity or a right is lost in obscurity, 
the Court will presume, from the uniformity of the practice or 
use, that it is in accordance with the original foundation or 
^right, and will presume whatever maybe necessary to give it 
validity; but no such presumption can arise, from practice for 
a very long period, if an origin contrary to such practice is 
proved. Attorney-General v. St. Cross Hospital , 17 Beav. 
435 ; 22 L. J., Cbanc., 793.— Digest } Jurist . 

A benefice is not made spiritual because it can only be held 
by one in holy orders. A hospital for poor without cure of 
souls is a lay foundation, although the master is required to be 
in holy orders.— Id. 

In practice the office of visitor of a charity trust becomes 
merely nominal, its duties and functions being rarely sponta¬ 
neously performed.— Id. 

In cases of charitable trusts, the Court has authority to see 
them properly performed, notwithstanding there may be a 
special or general visitor.— Id. 

The Hospital of St. Cross, the origin and foundation of 
which were unknown, was refounded and endowed for the 
maintenance of thirteen poor and impotent men (with relief to 
other poor, according to the means of the house), under the 
government of a master, who was to be appointed by the 
Bishop of Winchester for the time being. Within the precincts 
of St. Cross another foundation, called Noble Poverty, was 
established for two priests, thirty-five brethren, and three 
sisters, but no charter was now in existence, and it had long 
since been practically united to St. Cross. In 1696 a docu¬ 
ment called the Consuetudinarium was drawn up, declaring 
the master to be entitled to the surplus revenues, after providing 
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for a limited number of poor and the repairs of the house:— 
Held, that it was inconsistent with the objects of the charity 
and the clear intentions of the founders, and that the jurisdiction 
of the Court to compel the due performance of the charitable 
trust was not taken away, though the founder had appointed a 
special or general visitor.— Id. 

In re Sanderson. —July 2S th, 1857. 

Condition repugnant — Costs. 

The testator gave to G. an annuity of 400/., to be paid to 
him by the trustees of the will during his life, by equal half- 
yearly payments in every year, and directed a competent part of 
his property to be set apart to answer the annuity; and after the 
decease of G., the testator gave “ the principal monies so set 
apart, and also such part of the said annuity as might then 
remain unapplied as aforesaid/ 5 to S., and made S. his residuary 
legatee. At the time of the will (though it did not appear on 
the will) G. was non compos, and, though never so found by 
inquisition, continued in that state till his decease in 1857. The 
trustees set apart a fund to answer the annuity, but did not apply 
the whole of the dividends in his maintenance*; and on his 
decease there was in value more than 1000/. accumulated unap¬ 
plied dividends:—Held, that these accumulations did not pass 
by the gift in remainder to S., which was repugnant to the gift 
of the entire annuity to G. in the first instance. 

Costs of all parties out of the accumulations, which alone had 
created any necessity for coming to the Court. 

Revocation of Legacy .]—A testator gave the income of his 
property to F. and two other persons successively for life, and on 
the death of the survivor, he gave all his property to the eldest 
son then living of W., his executors, administrators, and assigns. 
W. had three sons, of whom W. W. was the eldest. The 
testator by a codicil revoked so much of his will as related to W. 
W., and left F., on the death of the tenants for life, in the 
full enjoyment of all his property:—Held, that the gift to F. in 
the codicil enlarged his life estate into absolute ownership, and 
being inconsistent with the gift to tlie eldest son of W •, revoked it 
whether the revocation of the gift to \Y. W, operated as a revocation 
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of the gift to the “ eldest son of AY.,” or not. Wells v. Wells, 1 / 
Beav. 490 ; 17 Jar. 1020; 23 L. J., Chanc., 691.— Digest, Jurist. 

Husband’s Property. 1. Bower, Wife’s Bight A,]-A power- 
to lease and manage his real estate, given by a testator to 
his trustees, does not, by itself, raise an implication of the testa¬ 
tor’s intention to exclude bis wife from dower, so as to compe 
her to elect. Warburton v. Warburton, 2 Sm. & G. 163 ; 13 Jur. 


415 ; 23 L. J., Chanc., 467.— Digest, Jurist. 

In determining the obligation of the widow to elect, the Court 
will regard the intention of the testator, apparent on the whole 
the will.— Id. 

The amount of the provision made by the will is a material 
circumstance in indicating the testator’s intention. Id. 

A mere desire expressed by a testator in his will that his debts 
shall be paid, creates a charge on his real estate for their pay¬ 
ment. Wrigley v. Sykes, 21 Beav. 337 ; 2 Jur, N. S, 78 ; 25 


L. J. Chanc, 458.— Digest, Jurist. 

In a certain appeal, the question at issue was whether, as 
ruled in the lower Courts, it was necessary that the notice 
required by Section 9, Reg. V. 1812, should be served annually, 
held that the object of the law was that notice should be given 
to the ryot; that had annual notice been requisite, the law 
would have said so and therefore the service of a notice was 
sufficient, as has been formerly ruled, a practice conformable to 
the spirit and intent of the law. 17th November, 1853, Joy- 

narayon Bhose, appellant. , 

In an appeal, the question turned upon the true meaning am 
intent of receipt in full, which was termed a jaidad, in which 
the defendants respondents admitted, that they had received al 
their turuf lands as well as certain noabad lands. The plain¬ 
tiffs claimed to recover more turuf lands. The expression nsec 
in the receipt or jaidad, was, that the lands have been received 
according to the order in council, in reference to which, it clear¬ 
ly appeared, that the jaidad was meant to be a final and conclu¬ 
sive settlement, as was otherwise apparent from internal evidence, 
and accordingly the judgments of the lower Courts were reversed. 
16th December, 1852, Collector of Chittagong, appellant. 



Vide maxims. 
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“ leges posteriores” “ in ambigua voce legis, 



Nockolds v. Locke. — November 4th. 

Will — Construction—Per capita or per stirpes . 

By his will the testator gave all the residue of his property 
(after payment of debts and certain legacies) to trustees, to get 
in, convert, and invest, and declared the trusts to be, as to one- 
third of the annual proceeds, for his daughter A. for life, to her 
separate use; and after her decease the trustees weie to apply, 
for the maintenance, education, and advancement of her children, 
such one-third of the income, or so much thereof as the trustees 
should in their judgment think fit, until the decease of the 
survivor of his three daughters A., E., and M. ; and as to 
another one-third of the income, for his daughter E, and her 
children; and as to the remaining one-third of the income, for 
his remaining daughter M. and her children; and on the decease 
of the survivor of A., E , and M., the whole of the said principal 
monies, and all such income as should then happen to be due 
and unapplied as aforesaid, was to be divided among all and 
every the children and child of A., E., and M. in* equal shares. 
A. had one child, E. had four, and M. had seven children:— 
Held, that on the decease of the survivor the whole residue was 
to be divided per capita, and not per stirpes, among the testator s 
said grand-children. 

The plain first meaning of the testator’s words is to be follow¬ 
ed, unless they give rise to some incongruity. 

Held, that there was in the will no gift of the income of each 
one-third share to the children of any one daughter, but that 
the whole, or so much as should be unapplied at the decease of 
the survivor of the daughters, fell into the residue.— Jurist , 
November 15 th> 1857. 

A party under his will left his property to his wife under the 
firm conviction that she would dispose of the same and manage 
it for the benefit of our children. In a question as to w hat 
estate she took, held, that she took merely as trustee foi tue 
children, Barnes v. Grant, 2 Jurist, N. S., 1127, "V. C. K- 

Note. —This was the elfect of precatory words. 
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On wills the case Harley v. Mitford, shows how interpretation 
will be in favour of the testator’s intention. 

Children .]—Where the words “children” and “issue” are 
used interchangeably in a will, the operation of the word “ chil¬ 
dren” may be extended to “ issue generally,” to- effectuate the 
intention. Harley v. Milford , 21 Bcav. 280. 

A testator declared, that in case his daughters should “"leave 
issue,” they might appoint a fund “unto such children” in 
“ such manner” as they should choose, and in default of any 
child, they might appoint it to their sisters and their children ; 
v “and in case all his daughters should die without issue,” then 
over:—Held, that “children” must be construed “issue,” and 
that an appointment to a grandchild was within the power.— Id. 

Held also, that the word “ such” did not refer to the issue a 
daughter might leave, but to such of the class as she might 
choose.— Id . 

One of two tenants in common married, and the trustees of 
her marriage settlement having a power of sale and exchange, 
effected a partition of the property under that power :— Held, 
that the question, whether the ordinary power of sale and ex¬ 
change will authorise a partition is so doubtful, that a purchaser 
could not^be compelled to take a title depending upon it, but 
that, under the peculiar words of this power the partition was 
effected. Bradshaw v. Fane , 3 Drew. 53-1; 2 Jur., N. S., 247; 
25 L. J., Chanc., 413. 

A voluntary covenant by a party to pay a sum of money to 
persons therein mentioned, either in his lifetime or in a certain 
time after his decease, is a valid covenant, and creates a valid 
debt, though the deed was kept in the covenantor’s possession 
till his death, and its execution was unknown to the covenantees 
or cestuis que trust. Alexander v. Brame , 19 Beav. 436. 

The case Ricketts v. Carpenter, Jurist Reports, July 30th, 
1859, may be usefully consulted in connection with these 
maxims on the subject of construction. 
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HOUSE OF LORDS. 



[Before the Lord Chancellor, (Lord Chelmsford), Lord 
Brougham, Lord Cranwortii, Lord St. Leonards, Lord 
Wensleydale, and other Lords.'] 

Ricketts v. Carpenter—Abbot v . Middleton. —June 3rd, 4 fh, 
7th, and 12th, and July loth. 

Will — Construction — Words introduced — Gift over. 

A testator, by his will, made in 1834, after bequeathing an 
annuity to his wife for her life, proceeded as follows :— cc On her 
decease the sums provided and set apart for such payment to 
become the property of my son G. C., so far as he, the said G. 
C., my son, shall receive the interest on such sum during his 
life; and on his demise, the principal sum to become the pro- 
~ perty of any child or children he may leave, born in lawful 
wedlock, and in such sums as my said son shall will and direct; 
but in case of my son dying before his mother, then and in that 
case the principal sum to be divided between the children of my 
daughters, the deceased J. R. and M. F., and of my now sur¬ 
viving daughter E. M., (should she leave any issue), in equal 
portions to each.” The son died in the lifetime of the testator 
and of his mother, leaving a son :—Held, affirming the decision 
of Sir J. Rom illy, M. R., (Lord Cranworth and Lord Wensley¬ 
dale dissenting), that the clause was to be read as if the words 
“ without issue” had been introduced after the word “ dying,” and 
that therefore the respondent was entitled, and the gift over did 
not take effect. Rules for the construction of wills stated. 

This was an appeal from a decree of Sir J. Romilly, M. R., 
(reported 1 Jur., N. S., 1126), whereby he declared that upon 
the construction of the will of General Carpenter, his grandson 
Captain Carpenter, the respondent, was entitled to a vested 
interest in a certain sum of money set apart to answer an annuity 
to the testator’s widow, in preference to a surviving daughter 
and other grandchildren, the children of deceased daughters ot 
the testator. The whole question turned upon one clause in the 
will. General Carpenter, the testator, who was in the service 
of the East India Company, when at the Cape ot Good .Hope, 
on the 7th March, 1834, made his will, whereby, after giving an 
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of 20001. to his widow, he ordered that a certain sum of 
the public securities of the East India Company should be set 
apart to provide for the payment of that annuity ; and then he 
proceeded thus :—“ And on her (the testator’s wife’s) decease, 
the sum provided and set apart for such payment to become the 
property of my son George Carpenter, now a captain in his 
Majesty’s 41st Regiment of Foot, so far as he, the said George 
Carpenter, my son, shall receive the interest on such sum during 
his life ; and on his demise, the principal sum to become the 
property of any child or children he may leave, born in lawful 
wedlock, and in such sums as my said son shall will and direct; 
but in case of my son dying before his mother, then and in that 
case the principal sum to be divided between the children of my 
daughters., the deceased Jane Ricketts and Mary Paxton, and of 
my now surviving daughter Eliza Middleton, (should she leave 
any issue), in equal portions to each.” The son George, at the 
time the will was made, was unmarried. He afterwards married, 
and had one son, George William Wallace Carpenter, the res¬ 
pondent, and died in the lifetime of the testator, having been 
killed in the battle of Inkerman on the 5th November, 1854, 
his mother being then living. The testator died on the 16th 
January, 1855. His widow died on the 20th September, 1855. 
The respondent George William Wallace Carpenter claimed to 
be entitled to a vested interest at the testator’s death in the 
capital sum set apart to provide for the payment of the annuity 
to his grandmother, which claim was resisted by the surviving 
daughters of the testator and his other grandchildren, on the 
ground that the event contemplated by the testator, upon which 
the fund was to go over, had taken place, by the death of George 
Carpenter the son in his mother’s lifetime* The Master of the 
Rolls was of opinion that the two clauses of the sentence, as 
they stood, were inconsistent and repugnant—the first branch 
giving an estate to the children of George Carpenter, the second 
taking it away—and that the introduction of the words “ with¬ 
out leaving a child” after the word “ dying,” in the second 
branch of the sentence, would make it uniform and consistent; 
and made a decree declaring the respondent George William 
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Wallace Carpenter entitled. Against that decision the surviving 
daughter and grandchildren now appealed. The case is reported 
in 21 13eav. 143. Two appeals were presented by appellants in 
the same interest. 

The Lord Chancellor. —It is unreasonable to entertain any 
moral doubt of the testator’s intention, and there is, therefore, 
great danger of the mind being insensibly and improperly influ¬ 
enced by this consideration. JBut disclaiming all right to act 
upon any conjectural interpretation, I have arrived at a satisfac¬ 
tory conclusion, that in the will itself there can be found an 
ample justification for the decree which has been pronounced. 
I entirely agree with the rule of construction laid down in the 
case of Grey v. Pearson . That rule, howbver, is only applicable 
~ when the language of the will is clear and unambiguous. Where 
that is not so, the right of a Court of construction even to 
introduce words in case of necessity is clearly stated by Lord 
St. Leonards in the case of Eden v. Wilson. A power of this 
kind must of course be very cautiously exercised ; to use the 
language of Mr. Jarman, “ not merely on a conjectural hypothesis 
of a testator’s intention, however reasonable, in opposition to the 
plain and obvious sense of the language of the instrument.” In 
applying these general rules to the present case, I have no doubt 
that it was the intention of the testator not to permit the capital 
fund provided for the payment of his widow’s annuity to go 
over to his daughter, and to the children of his deceased 
daughters, if his son should leave a child, the general scheme ot 
his will being to benefit his children and grandchildren by distri¬ 
buting his property amongst them in different proportions. In this 
distribution it was evidently his intention that the son and 
his children should receive the largest share, as he not only gives 
them the fund provided for the annuity, but also makes his son 
his residuary legatee. According, however, to his statement of 
the amount of his property, it would be nearly exhausted by the 
specific legacies and the annuity fund, so that a very small 
residue would have been enjoyed by the son, and he would have 
been in a less favourable position than his sister ami his sistei s 
children until the death of his mother. It is stated that at the 
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lime of the testators death his property had very largely increas¬ 
ed. But although a will is said to speak from the death of a 
testator, yet, in construing his intention, you must necessarily 
refer to the period of making the will. If the appellants are 
riffht in their construction, the son of the testator's son,' the 
principal object of his regard, would derive scarcely any benefit 
from the will, but would be superseded by the other members of 
the family, themselves already the objects of distinct and indepen¬ 
dent provisions. The dispositions of his will are perfectly clear 
down to, and inclusive of, the bequest to the children of his son. 
The son of the testator had a life estate given to him in the 
fund, with a contingent interest to his children in the principal. 
But the son"was then unmarried, and it was of course uncertain 
whether he would ever marry or have children, and so the 
bequests, both of the interest of the fund aud of the fund itself, 
might have failed altogether. The testator, then, having the 
possibility of the death of his son while a bachelor in his view, pro¬ 
vides, upon its occurrence, for the distribution of the fund amongst 
the rest of the family, even to the issue of his daughter Mrs. 
Middleton, who had no children at the time, and is now childless, 
and without any reference to the possible children of his son, for 
whom he had provided so immediately before. The words which 
he used to express his intention were, " but in case of my son 
dying before his mother." This peculiar mode of describing the 
gift over, does not necessarily imply that in that event the son’s 
children were to be supplanted by the daughter and the other 
grandchildren of the testator. It may mean, and consistently 
with the previous gift to the children of the son would more 
properly mean that they were to take the capital fund in no 
other event than the death of George inuthe life-time of his 
mother, not necessarily that the fund was to be theirs absolutely 
on that event happening. This appears to me to leave it open 
to attribute a meaning to the language of the will which will 
render it consistent throughout, instead of confining the con¬ 
struction to the narrow limits of the few words introductory of 
the gift over. This is not like the case of a gift to A., and if 
B. should go to Rome, or if some insignificant act should be 
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done, then over, for such an event is wholly collateral to the 
previous limitations. But here the event on which the gift 
over depends is involved in the prior limitations ; it is not, as in 
the case supposed, self-interpreting, but itself creates an ambi¬ 
guity, which without it would not have existed. The cases 
cited are not of much assistance. All those on which an estate 
was to commence or to take effect upon certain specified events 
which never occurred, and in which the gift, therefore, altoge¬ 
ther failed, are obviously inapplicable. This is a case in which 
a gift, either absolute or contingent, is clearly made, and the 
question is, whether the words on which the doubt arises took 
it away again on the happening of an event not consistent with 
it, but upon which the determination of a prior gift depended. 

- There was a safe and reasonable principle of construction stated 
by Lord Brougham in the case of Home v. Pillans, that where 
there is a clear gift, it “ can only be altered and retracted by 
the most plain and unambiguous words.” It was insisted that 
it was impossible to decide in favour of the respondent in this 
case without overruling the case of Holmes v. Cradock . But 
Holmes v. Cradock was a case which ranges under the head of 
those to which I have diready alluded, where an interest was to 
take effect upon an event which never happened, and is, there¬ 
fore, inapplicable. It was not the case of a previous gift taken 
away by subsequent words, but a gift upon certain conditions, 
which were not fulfilled. Here there is, first, a plain and une¬ 
quivocal gift, and then there are words immediately following, 
which at once produce an inconsistency, and therefore an 
ambiguity, in the dispositions of the will. By reading the will 
as if it had said, “ but in case of my son dying before his mother 
without leaving a child,” the whole is rendered plain and con¬ 
sistent. Are your Lordships, then, at liberty to supply these 
words as the expression of a necessary implication? Various 
authorities have been cited in favour of such a course, one of the 
earliest of which was Spalding v. Spalding . That was a ease 
very similar to the present, because if the clause had been read 
as it stood in the will, it was expressed in clear and unambigu¬ 
ous words, and reasons might readily have been suggested, as in 
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is case, why, if John died, living Alice, the estate should go 
over to William, although John had left children; but there the 
very words which are wanting here (or equivalent ones) were 
supplied, and the clause was read, “ if John die without issue, 
living Alice.” I do not think that the application of that case 
can be weakened by the observation, that the Court proceeded 
upon the whole context of the will in aid of the construction. 
This only shews that you are at liberty to resort to the rest of 
the will to discover a different meaning from that which the 
words, taken by themselves, would convey. And the importance 
ojf this case is very much increased, in my mind, by the view of 
it which was taken by the judges in the several cases of Rex v. 
Melling, Kentish v. Newman, Rewet v. Ireland, and Doe v. Mick - 
lem . The case of Targus v. Puget is also a strong authority for 
supplying words similar to those which are required to be under¬ 
stood in this case; nor can those who consider that you are 
bound to adhere to the words used as conclusively expressive 
of the testator’s meaning object that this case and that of 
Kentish v. Newman are cases of marriage articles, in which a 
provision may be expected to be made for the children of the 
marriage, because the same presumption may be raised in favour 
of the children of the testator’s son under the present will. It 
is to be observed that in this case the property is vested in the 
children of the son independently of their father, who merely 
takes the interest of it for his life, and the event upon which 
the gift over depends is one which affects the father’s life interest 
only, and does not touch the estate of his children. I do not 
see why the construction suggested by the respondent should not 
be adopted—that there are two contingent independent disposi¬ 
tions which are attached to the bequest to the son, so that if one 
takes effect the other fails. This renders the whole will sensible 
and consistent; while, on the contrary, “the opposite construc¬ 
tion” (to use the words of Sir J. Wigram, Y. C., in Ilillersdon 
v. Lowe) “ is capricious and irrational, and subverts the scheme 
of the will, which is expressed in clear and unambiguous lan¬ 
guage in all other parts of it.” It appears to me that, without 
<r 0 mg out of the will, your Lordships will not be frustrating, 
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but fulfilling, the testator’s intention by determining that Cap¬ 
tain Carpenter took a vested interest in the capital of the fund 
set apart to answer the annuity to the testator’s widow, and that 
the decree of the Master of the Rolls should therefore be affirm¬ 
ed. I think it right to add, that my noble and learned friend 
Lord Brougham, who heard the first argument upon this case, 
at the conclusion of it agreed with me in the view which I then 
took, and which I have now expressed. Of course my noble and 
learned friend is not to be bound at all by that opinion as a final 
opinion, inasmuch as he has not heard the second argument 
which was ordered by your Lordships; much less, of course, can 
he be bound by the reasons which I have expressed for the 
opinion which I have formed, and in which, as I have 1 stated, he 
concurred. 

Lord C ran worth. —My Lords, the question in this case is 
one of which there have of late been many instances in all the 
courts, the question being, how far there are or are not circum¬ 
stances apparent on the face of a written instrument enabling 
those who have to interpret it to give to the words used a mean¬ 
ing not consistent with their ordinary import. -The rule has 
been repeated in various forms of language, by almost every 
Court and Judge, in very numerous cases. I refer to a case 
which was decided in this House at the time my noble and 
learned friend on my left presided, (Lord St. Leonards), viz. the 
case of Eden v. Wilson , in which it was very clearly laid down 
that you are never unnecessarily to introduce or interpolate 
words in a will, nor even to give a construction to any clause ot 
a will contrary to what the plain words import, without an 
absolute necessity by intention declared or evinced in some other 
part of the will. The question is, whether we can discover, 
from intention evinced in this will, an absolute necessity for 
interpolating the words “ without leaving issue/’ or for con¬ 
struing the words “ in case of my son dying before his mother” 
as meaning “ in case of his dying without leaving issue.” I 
confess that I cannot. Every will must, by law, be in writing, 
and it is a necessary consequence of that law that the meaning 
must be discovered from the writing itself, aided only bj siuh 
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extrinsic evidence as is necessary in order to enable us to under¬ 


stand the words the testator has.used. No extrinsic evidence 
can be necessary here for such a purpose, except the fact that 
the son was a bachelor, if, indeed, that is necessaiy. If the 
testator's intention really was, that unless his son survived his 
mother, the son's children living at his death should take no 
part of the money set apart to secure the annuity, he could not 
have more aptly expressed what he intended. The only reason, 
therefore, for proposing to put a different interpretation on the 
language used is the persuasion that the intention expiessed by 


the words does not truly convey the meaning of the testator 
using them; that he meant to say something diffeient fiom 
that which he has said ; but this is not a legitimate ground for 


adopting a forced construction, or for interpolating words unless 
the instrument itself enables us to do so. Where, by acting on 
one interpretation of the words used, we are driven to the con¬ 
clusion that the person using them is acting capriciously, without 
any intelligible motive, contrary to the ordinary mode in which 
men in general act in similar cases, there, if the language admits 
of two constructions, we may reasonably adopt that which avoids 
these anomalies, even though the construction adopted is not 
the most obvious, or the most grammatically accurate. But it 
the words used are unambiguous, they cannot be departed from 
merely because they lead to consequences which we consider to 
be capricious, or even harsh and unreasonable. Now, in this 
case, there is no ambiguity in the words used; and the only 
question is, whether we can discover, on the face of the will, 
enough to enable us to say, that the words “ without leaving 
issue” must be supplied. It was fairly put in argument, that 
cases might be supposed in which the intention not to give 
anything to the son's children in the event of the son dying in 
his mother's lifetime would have been reasonable, and not capri¬ 
cious. Suppose, for instance, areal estate was settled aliunde on 
the wife for her life,and at her death was to go tothe son’s children, 
if the son was then dead, otherwise to other persons, the provision 
now in question would then have been quite reasonable; we 
should then have seen the motive of the testator. Still, the 
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words to be construed would have been the same then as now; 
and I know of no principle which enables ufe to construe plain, 
unambiguous words differently, when we can and when we cannot 
dicover the motive influencing the person by whom* they are 
used. It was argued that the words must be read as a gift over, 
subject to the preceding gifts, but to take effect only in the case 
of the son dying before his mother. On any other hypothesis, 
it was said, the construction will deprive not only the sou’s 
children, but also the testator’s widow, of the benefit of the fund 
set apart for her benefit; the language being, that if the son dies 
in his mother’s lifetime, then, and in that case, which (as was 
argued) must mean at that time and on that event, the principal 
sum was to be divided. I do not agree with this argument. 
“ Then,” as there used, is not an adverb of time, but of relation. 
The widow was, at all events, to have her annuity for her life, 
and the fund set apart to secure it must have been meant to 
endure till the annuity should terminate. It is not disputed, 
that if there had been no settlement directed of the fund—that 
is, if it had been given absolutely to the son without more— 
then the gift over, on the events which happened, must have taken 
effect. Now, it has occurred to me, as one inode of looking at 
this case, to read it as if all the word ?—“ so far as the said 
George Carpenter, my son, shall receive the interest on such 
sum during his life; and on his demise, the principal sum to 
become the property of any child or children he may leav r e, born 
in lawful wedlock, and in such sums as my said son shall will and 
direct,” (the words, in short, which direct the settlement)—were 
read in a parenthesis ; that is, as if the son were restricted to a life 
estate, with remainder to his children, iii something already 
given to him absolutely, but not giving to the children anything 
which is not tajeen out of what had previously been given to the 
son himself, so that when his" interest is defeated, that of his 
children fails also. This might explain wliat was passing in the 
testator’s mind, as if ho had said, "I give the fund to my son; 
but if he dies before my wife, then I give it over; and I direct 
that my son shall not take what I have given him absolutely, 
but that it shall be considered as settled on him for lile, and 
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afterwards on any children lie may leave.” I do not mean to 
represent myself as having any confident opinion that I can 
thus trace the workings of the testator's mind; indeed, that is, 
as I conceive, scarcely within the province of a Court of Justice, 
whose duty it is not to search for the testator's meaning other¬ 
wise than by fairly interpreting the words he has used. Con¬ 
fining myself to this, duty, I have come to the conclusion that 
there is nothing to shew that the words now in question are to 
be construed otherwise than according to their obvious meaning 
—that the testator has given the fund over to the children of 
his daughters in the event of his son dying in the lifetime of his 
mother; that there is nothing on the face of the will enabling 
me to say that the gift over was only to take effect if the son 
should leave no issue; that the son did die in his mother's life¬ 
time, and therefore that the daughters' children are entitled. 
Many of the cases cited were cases where, a gift over being made 
on a failure of issue, after a gift to some particular classes of 
issue, that issue, on whose failure the gift over is to take effect, 
has been considered to have been confined to that class only in 
whose favour the prior gift was madei This was the case in 
Malcolm v. Taylor and EUiconibe v. Gompertz ; and there are many 
other similar decisions, the subject being discussed by Sir J. 
Wioram, V. C., in Hillersdon v. Lowe. Such a construction has 
been called the referential construction, and cannot apply to a 
case like the present. Again: in Spalding v. Spalding the con¬ 
struction was necessary, for on no other could the provisions of 
the will have taken elfect. That was the case in Home v. Pillans. 
All the cases coming within this class are very ably discussed by 
the present Master of the Rolls in Edwards v. Edwards. We 
were referred to several eases, where the question was as to the 
construction of marriage articles. They clearly can afford no 
guide to us in construing a will. It has always been held, that 
in a will we have nothing to guide us but the language of the 
testator. In marriage articles, Courts have always felt warranted 
in saying, that such a construction must be put on them as will 
accomplish their object, namely, the securing a provision for the 
children. They must in general be read as if there was a recital 
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in them, “ Whereas the object of the parties is to secure a pro¬ 
vision for the children of the now intended marriage.” None of 
the cases cited have appeared to me to render us any material 
assistance in deciding this case; and therefore, on the short 
ground that there is no doubt as to the meaning of the words 
used, considered by themselves, and that there is nothing on the 
face of the will enabling me to say that the words are to have 
any other than their plain primary meaning, I am compelled to 
come to the opinion that the decree below was wrong, and ought 


to be reversed. 

Lord St. Leonards. —My Lords, this is a case of great anxiety, 
because, although we may collect the intention of the testator 
from the whole of the will, yet there is considerable difficulty in 
giving effect to that intention according to the rules of law. It 
lias been well remarked that “ hard cases make bad law and I 
therefore made a covenant with myself to guard myself as much 
as I could, and to keep within what I consider to be the strict 
rules of law applicable to a case of this kind. We are all agreed 
about the general rules of law upon this subject. My noble and 
learned friend on the woolsack has referred to what fell from me 
in Eden v. Wilson. I stated very strongly in- that case the rule, 
and I still adhere to it. Yon are not at liberty to transpose, to 
add, to subtract, to substitute one word for another, or to take a 
confined expression and enlarge it, without absolute necessity. 
You must find an intention upon the face of the will to authorise 
you to do so. When I say “ upon the face of the will,” you are 
by settled rules of law at liberty to place yourself in the same 
situation in which the testator himself stood. \ou are entitled 
to inquire about his family, and the position in which he was 
placed with regard to his property. I doubt whether we should 
be justified in looking to the amount of the property, although 
it is referred to. Now, what is the general intention of this 
testator as shewn on the face of his will ? To ascertain that, I 
read the whole of it. I am at liberty to do so ; but I am not at 
liberty to take the disposition of another property, and contrast 
it with the one in question, because lie may have intended to 
give one property in one way and another property in another 
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way. But if, upon the whole frame of the will, I am satisfied 
of what was his general intention, I start with that general 
intention. It will not enable me to alter words; but having 
ascertained the intention, I then have to ask whether I can or 
cannot so construe the words actually used as to carry out the 
intention. I wholly disclaim anything approaching to conjec¬ 
ture. I must have conviction in order to bring my mind to a 
judicial determination in favour of an operation beyond the 
actual words used. Now, if I were asked, morally speaking, 
what the intention of this testator was, I cannot have the 
slightest doubt. He had an only son, who was rather of mature 
age—I think about thirty-four. He was at a time of life at 
which he \yas likely to marry, and likely to have a family, and 
not provided for. He had two daughters who had died and had 
left children, and he had a living daughter without children; 
and he intended to provide for them all, and he did so. To the 
children of those who were dead he gave at once a large provi¬ 
sion, actually to vest in them. And when you are talking of 
ambiguity, there is ambiguity even there; for he talks of a 
class that are to survive, without telling yon whom they are to 
survive, or when. So that this is not a will without ambiguity 
elsewhere. Then when we come to what was the first and 
principal object of his bounty, his son, he gives the property in 
questipn to his wife for life, then to his son for life, and then to 
his son’s children—I will assume it to be who should be living 
at his death. If we stop there, of course there is no question ; 
and we must stop there with this observation—that the property 
is actually given without any doubt or ambiguity, to the son’s 
children. So that, if it is to be taken away from the children, 
we must find clear words to effect that object. There is no 
exclusion of the children upon the happening of a contingency, 
upon which the property is given over. Now, taking it by de¬ 
grees, let us consider for a moment how it would stand in this case 
-—to the widow of the testator for life; to the son for life ; to the 
son’s children just as lie has given it; and after the son’s death, if 
it had stopped there, theu over. There can hardly be a reasonable 
doubt but that the Court would have construed, and I think consis- 
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tcntly with the authorities, “ after the death** to mean “ after the 
death without issue,” to whom the property was before given. 
There is no intention shewn to defeat the gift to the issue. The 
gift to the issue is absolute and clear, and it is not cut down. He 
has expressed his intention shortly, but he has expressed his inten¬ 
tion, in the case of the daughters* children, that after the death 
the property shall go to the other grandchildren. But has he not 
expressed as clear an intention here that after the death it shall 
go to the son’s children? Then, if you have a second gift, and 
the words are confined to “ after the death/* you must consider 
that to mean “ after the death without issue,** because there 
was a previous gift to the children; and in the gift over, although 
they are not referred to, there is nothing to cut down the previous 


gift; and therefore consistency would require that you should 
read the words cc after the death without issue.** Then you 
come to the real point — u and after the death of my son, if he 
shall survive his mother,** then over. Now, how do those words 
alter it ? I think it is rather stronger in that case than in the 
first, because there is still something left for the gift to the 
children to operate upon. Observe, upon my construction of 


that clause, at the date of the will, you have not taken away all 
the interest of the children, because it is only upon the contin¬ 
gency of the mother surviving the son that you take it away at 
all; and if the son survived the mother, the children would take 
the gift over; therefore that, in any possible event, at the date 
of the will, destroys all the interest that had been previously 
given to the children. Suppose it stood thus—to the wife for 
life; to the son for life; and if the son die without children, 
living his mother, then the other grandchildren in substitution. 
Try that first. Then take it—to the wife for life; to the son 
for life; and then, if he die in his mother’s lifetime, to his own 
children. I cannot see how that is consistent with any possible 
intention of the testator, because he is adding to the large por- 
tion of his daughters* children at the expense and destruction 
ol all present provision for the children of his son; indeed, in 
destruction of all provision for his son’s children; because. 


although the son himself takes under the residuary bequest, 
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yet the testator did not intend that the children of his 
son should be dependent wholly upon their father, but he 
meant to provide for them an absolute positive fortune, which 
they should possess independently of the father. Such a con¬ 
struction is inconsistent with the whole of the will. Then it 
is said there is one contingency already existing, namely, that the 
gift to the children of the son is contingent—that it is to those 
children only who may be living at the death. Why, therefore, 
it may be asked, should not another contingency be added. 
Undoubtedly another contingency has been added. But that 
cannot alter in any manner the previous disposition itself. It is 
not a question whether the children of the son are to take when 
1 they are born, or only if they are living at the death of the son. 
I assume it to be a settled point, that they can only take it if 
they are living at the death of their father, the testator's son. 
But the question is just the same—what is the effect of the 
words introducing a contingency which has no reference to their 
being alive at the death ? They could only take it if they be 
living at the death. That is a contingency which applies to them 
properly. The other contingency is one which deprives them of 
their property, without any relation to them or their interests. 
What have they to do with the death of the mother (the testator's 
widow) in the lifetime of the son, or with her surviving him ? 
To them it is immaterial, except so far as it is made a condition. 
To them it is important, as regards the property, because it is 
given to her for life only, afterwards to the son, and then to his 
children. Therefore the gift over on the contingency must 
stand by itself simply. It is said that the contingency is wholly 
collateral. I cannot take that view. That is collateral which 
has no relation whatever in any sense to the subject of the gift—• 
a fancy that the testator chooses to impose. But nobody who is 
competent to decide this question can dispute that the gift over, 
whatever be the true construction of it, is connected with the 
whole frame of the will; it is clearly a link in the chain of the 
whole limitation. As regards construction, there is a great 
difference between gifts cutting down a previous interest, which. 


of course, always may be, and generally are, introduced with 


MINIS//?,, 


343 




‘‘Omc word stronger than “ blit;” but I am not inclined to dwell 
h' j. a word. Generally speaking where an interest is given, as here, 
"to children absolutely, if a testator, in a given event, means to 
defeat that interest, he introduces it by strong words, such as 
“provided always,” or cc I declare my will and mind to be,” or 
“ I declare my intention to be that,” that upon such an event 
happening, then it shall go over. We must distinguish, there¬ 
fore, between cases where the previous gift is properly cut down, 
and cases in which there is a short or imperfect statement of the 
event upon which the testator intended to found the gift over. 
If, therefore, I had to come to a conclusion simply and only upon 
my view of the case, independently of authorities, I should say 
at once that this testator intended to cut down the gift of his 
son’s children only in the event of their failing, and the son 
predeceasing his mother. Then the question is, am I at liberty 
to advise your Lordships to act upon the view that I have taken 
of this case, according to the same settied rules of law and the 
authorities ? The case of Mandeville is exactly in point. There 
the devise was to A. and the heirs of his body, and “ if the 
devisee die, the same lands” to B. in fee; and “ the Court held that 
the devisee should have an estate tail by the first words, and no 
estate by the latter words.” There was nothing which cut down 
the first gift. Atkins v. Atkins was there referred to, and that 
case shewed the strength of the rule not to cut down a previous 
estate, except upon clear and express words. The cases of 
Wallop v. Darby (Yelv. 209) and Luxford v. Cheeke (3 Lev. 125) 
proceeded on the same principle. The case of Spalding v. Spald - 
big is very like the present, except that this is stronger, for 
there the heirs took through the father; here they take indepen¬ 
dently of him; and there the decision went upon the whole 
context of the will. That case has been acted upon and adopted 
in numerous instances. There were other cases cited which bore 
upon the question. Perhaps the most important of them was 
that of Newburgh v. Newburgh, of which* I believe the only report 
existing is to be found in “The Law of Property as administered 
in this House,” p. 367. That case was very fully argued, and 
carefully considered. Mr. Buller ran his pen through the word 
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“Gloucester” by mistake, and then the word “counties” wa 8 
altered into cc county •” but this House, upon the construe 1 ' 
afforded by the other clauses in that will, decided that the wort ^ 
of the gift must be read as including the Gloucestershire estates. 
That authority is most important on the question of supplying 
words to complete a defective description of an event, where the 
general context shewed what that description had really been 
intended to be. Langston v. Langston also, in this House, bore 
upon the same point. There too, an eldest son had been ex¬ 
cluded by a mistake in one line of a will, but this House, upon 
the context of the whole will, held him entitled. The case of 
Loe v. Micklem is important. There the words V after her death” 
were supplied in the construction. The case of Lyon v. Geddes 
(9 East, 170) followed the same rule, and so did Pearsall v. Simp¬ 
son, (15 Yes. 29), The case of Malcolm v. Taylor is a strong 
case, and there is a rule laid down there, to which I entirely 
accede, that it is natural to suppose that gifts over, when they 
are not clearly expressed to defeat a previous gift, are intended 
to succeed that gift, and in succession. But in applying that 
rule to this case you start with a clear, unambiguous, uncondi¬ 
tional, unrestrained gift to children of the son, and you have to 
displace that. If I find anything subsequently directly opposed 
to it, I sacrifice the whole intention which I collect with respect 
to the children of the son, and I agree that the words of the will 
must operate; but if I find an imperfect intention expressed in 
the gift over, I must come to one of two conclusions—either an 
intent to cut down that gift over which is imperfectly express¬ 
ed, or I must supply words. Construing this will, I am of opi¬ 
nion that it was the intention of the testator to create a gift over 
only if his son died without children, leaving his mother living 
at his death. Therefore I consider the construction at which I 
have arrived in favour of this gift to the children of the son is 
clearly warranted by the intention of the testator, and that 
without disturbing any .rules of law or any authority; and I 
agree with my noble and learned friend the Lord Chancellor that 
the decree of the Master of the Bells should be affirmed. 

Lord Wensleydale. — This case is one of many of a similar 
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Ha* i'?Cj in which the mind is imperceptibly tempted to swerve 
from the established rules of construction by the apparent hard¬ 
ship of the case, and the highly probable conjecture that the 
testator never could have intended that which he has expressed. 
Nothing can be more reasonable than to suppose that he meant 
in this case that his son’s children should take the property 
bequeathed to the father for life after his death, whether he died 
in his mother’s lifetime or afterwards. But the rules which are 
to govern the construction of wills, as well as all other written 
instruments, are now very clearly established, and it is impos¬ 
sible to overrate the importance of faithfully adhering to those 
rules, for the sake of the great interests of society in avoiding 
litigation, and affording the only chance, of obtaining as much 
certainty in the construction of wills as such a subject is capable 
of. It is better, as Mr. Fearne. says, “ that the intentions of 
twenty testators every week should fail of effect than that the 
rules should be departed from, upon which the security of titles, 
and the general enjoyment of property, so essentially depend.” 
The question in expounding a will, as Sir J. Wigram, Y. C., 
most correctly states in his excellent work on the application of 
parol evidence to the construction of wills, “ is, not what the 
testator meant, but what is the meaning of his words.” The 
use of the expression, that the intention of the testator is to be 
the guide, unaccompanied with the explanation, that it is to be 
sought in his words, and a rigorous attention to it, is apt to lead 
the mind insensibly to speculate upon what the testator may be 
supposed to have intended to do, instead of strictly attending to 
the true question, which is, what that which he has written 
means. His will must be expressed in writing, and that writing 
only is to be considered. It is now, I believe, universally admitted, 
that in construing that writing, the rule is, to read in the 
ordinary and grammatical sense of the words, unless some obvious 
absurdity, or some repugnance or inconsistency with the declared 
intentions of the writer, to be extracted from the whole instru¬ 
ment, should follow from it, and then the sense may be modified, 
extended, or abridged, so as to avoid those consequences, but no 
further. This rule, in substance, is laid down by Burton, J., in 
3 u 
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the ease so frequently quoted of Warlnrton v. Loveland . ItvV-d 
previously been described as “a rule of common sense, as strong* 
as can be,” by Lord Ellenborough, in the case of Doe v. Jessop. 
It is stated as “ a cardinal rule, from which, if we depart, we 
launch into a sea of difficulties not easy to fathom,” by my noble 
and learned friend when Chancellor, in Gundy v. Pinniger ; and is 
termed “ the golden rule,” when applied to acts of Parliament, by 
Jervis, C. J., in Matheson v. IlaH , (14 C. B.385) ; andbyMaule, 
J., as “ the most general of all rules, a general rule of great utility,” 
in Gather v. Capper , (24 L. J., C, P., 69-71). Many other autho¬ 
rities might be cited, but there is no doubt of the excellence and 
1 generality of the rule. Quite consistently with this rule, words 
and limitations may be supplied or rejected, when warranted by 
the immediate context or the general scheme of the will, but not 
merely in conjectural hypotheses of the testator's intention. 
Now, in honestly and fairly applying the above-mentioned rule 
of construction, I cannot, I own, though for a short time influ¬ 
enced by the able and ingenious mode in which it was put on 
the part of the respondent, see any difficulty in construing the 
words of this will. What the testator has written is perfectly 
clear from beginning to end. He has as distinctly stated as 
words can distinctly state anything, that the capital provided 
for the payment of the annuity is to go t.Q the children of 
the testator's daughters, if his son dies in his mother's life¬ 
time. There is in this provision no inconsistency or repugnance 
to any other part of the will, reading the words in their ordinary 
and grammatical sense. The fund set apart for the payment of 
the annuity to the widow is, on her decease, to become the 
property of the son George Carpenter during his life, and on 
his demise to become the property of the child or children he 
may leave, bom in lawful wedlock ; but in case of his son dying 
before his mother, then and in that case the principal sum is to 
be divided between the children of the testator's deceased 
•daughters. There is no inconsistency or repugnance, as the 
Master of the Rolls seems to have thought, in the defeating a 
prior limitation upon a particular contingency; it is a most 
common circumstance, and in no way repugnant or inconsistent, 
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or P'^ny wills might now be set aside. The word “ but,” as 
philologists very properly state, has two meanings. But whether it 
means, in this case, “ moreover,” or (C without this,” or “ except,” 
the meaning of the supplied words is precisely ilie same. If 
the son dies in his mother's lifetime the fund is to go over to 
the daughters' children, and not to the son's children. We may 
conjecture that the testator meant to have written the additional 
words “ without issue,” and omitted them by mistake. But 
that is mere conjecture, and we have no right to give effect to 
that conjecture. It is clear that the testator has not so written, 
and all we can do is to explain what is written. We must con¬ 
strue the will as we find it, and it is no objection to giving the 
word eflect that we may think the condition whimsical; if the 
words are distinct, however whimsical, we must then allow them 
to stand. However, it is very easy to imagine reasons which 
the testator might have had. An estate might have been 
limited aliunde to his son's children if he died in his mother's 
lifetime; or he might have thought, that if his son died in his 
mother's lifetime with children, she would have means to provide 
for them out of her income or other property. Probably these 
reasons were not well founded, but it is most likely that proof 
would have been offered of them, whether strictly admissible or 
not. But I think that such conjectures, whether well or ill 
founded, can make no difference. It was very properly argued 
by Mr. Palmer, that if the condition of defeasance had been, if 
the son should embrace the Roman Catholic religion, no one 
could have questioned the provision, for the testator may have 
reasonably supposed that his children might have been brought 
up in the same religion, and so give over the property in that 
event to his daughters' children. Supposing it had been simply 
“ if he should go to Rome,” should we refuse to let the condition 
have effect? Or would you allow your decision to be influenced 
by the probability that if he went to Rome he would have be¬ 
come captivated with the splendour of that religion, and become 
a convert, and so pronouuee that the provision was valid because 
there was some plausible reason for it? Suppose the testator 
had made the gift contingent upon his son not going to Florence , 
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or a place short of Home, or upon his not going abroad awaili, 
would you say that there was sufficient colour of reason of a 
similar kind, but refuse to give effect to it whenever you could 
see no shadow of reason of any kind ? The truth is, all these 
speculations are vain and idle. If the words are clear and intel¬ 
ligible, as these undoubtedly are, there is no legal ground what* 
ever to deprive them of effect, unless you can clearly make out 
an inconsistency with the context, and a declared intention in it 
so plain as to enable you to add words to reconcile them; but 
you certainly cannot find any context here which will have that 
effect. The Master of the Rolls thinks he can see a repugnance 
m between the gift to the children and the condition to take it 
away, and therefore introduces the words “ without issuebut 
I see no such inconsistency, for the reasons above given. The 
Solicitor-General, in his very skilful argument, did not state any 
other inconsistency, or venture to suggest that an introduc¬ 
tion of these words could be made, but he suggested that the 
same effect could be produced by a less violent alteration, by 
reading the will as if it had contained, after the words “ but 
subject thereto,” or subject to the bequest of the capital to the 
son’s children, “ in case of my son dying before his mother, then 
to the daughters’ children.” But really this is to introduce 
words r which are not in the will, without any sufficient reason; 
only the alteration really made in the sense is not quite so start¬ 
ling at first sight as that made by the Master of the Rolls; but 
still it is to introduce most material words, and there is no legal 
warrant, according to the established rule, to introduce any such 
words. It was suggested by my noble and learned friend 
opposite that some alteration was necessary in this condition, 
lor if the son died in his mother’s lifetime, the mother would be 
deprived of her annuity. If it were so, it would do the respond¬ 
ent no good in this case, and it would equally follow if the 
condition were altered as suggested by the Solicitor-General. 
But it is clear that, upon looking carefully at the will, the 
income of the wife is not affected by the death of her son in her 
lifetime, with or without issue; the provision is, “then and in 
that case the capital is to be divided between the daughters’ 
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as more meanings than one. 

Ifc may mean “ at that time/ 5 or “ in that case,” or “ in conse¬ 
quence,” those being three of the meanings attributed to it in 
Johnson’s Dictionary. Either of these meanings may be given 
to it, in its ordinary acceptation, and we may construe it as 
synonymous with “ in that case,” or “ in consequence of that,” 
instead of requiring the capital to be divided at that time, which 
would deprive the wife of her life estate. That ought not to be 
defeated, unless the words clearly require it. In any mode of 
construing the words “ then and in that case” there is surplusage. 

If “ then” is read as meaning “ at that time,” the words “ in 
that case” have the same meaning. If “ then” is read as mean¬ 
ing “ that event,” the words « at that time” have the same 
meaning \ but no objection arises from the use of superfluous 
expressions. A great number of cases were cited, but generally 
speaking, these citations are of little use in the construction of wills, 
as it seldom happens that the words of one instrument are a safe 
guide in the construction of another. Besides, the established 
rule of construction, which ought to be carefully applied in all 
cases is often unintentionally lost sight of, and in such cases they 
are no authority at all. It would not be an useful occupation 
of time to inquire whether, in all the cited cases—and they were 
many—the rules of construction, though never professed to be 
disregarded, have always been faithfully and steadily followed. 

The case of Spalding v. Spalding was one in which the context 
fairly justified the introduction of words; but as was admitted 
by his Honor the Master of the Rolls, the context there was, 
stiongei than in this case, and I think that though properly 
decided, it is no authority to justify his decree. In truth, there 
is no context here warranting any alteration at all. The words 
of bequest to the children of the daughters are most clear and 
unequivocal; and though I cannot help suspecting a mistake, 
yet to introduce words to deprive them of the property would 
be, not to expound, but to make a will for the testator. My 
advice, therefore, to your Lordships would be to reverse the 
decree ol the Master of the Rolls. If that should not be the 
result, 1 can only say that I am glad, because I believe that it 
was a mistake cn the part of the testator. 
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Cujus cst clave cjus cst disponcrc. Modus legem clat clonationi.—The gift is 
subject to its dispositions by the donor. 

Quod sub ccrta forma coneessum estvel reservatum est non traliitur ad valorem 
vel compensationem.—A grant passes to the grantee, subject to all its conditions 
and restrictions, independently of the caprice of the grantee. 

A party without issue, with the consent of liis wives, execut¬ 
ed a deed of gift or Hibbanameh, in favour of them, witli direc¬ 
tions, that in the event of bis adopted son proving himself 
worthy, they were to register bis name as proprietor of bis 
estates. In an action to compel registration, the widows plead¬ 
ed unworthiness, the plaintiff having cohabited with a woman 
of a low cas*te and thereby lost caste—judgment below for plain¬ 
tiff, reversed in appeal, the Sudder Court holding that it was 
within the competence of the surviving widow, to refuse the 
induction of the adopted son to the property, should he prove 
unworthy. 29th September, 1852, Dhyamonee Choudrain, ap¬ 
pellant. 

A deed of gift under the Hindoo Law, although saddled with 
conditions, held to be legal. Vide note, Page 380, Vol. III. 
Select Reports, 25th January, 1853, Madobchunder Banerjea, 
appellant. 

lira question contingent as to the right of a Hindoo to dis¬ 
pose of his own estate, which was raised by his direct heirs, a 
deed of gift in favour of another party, established on the trial 
to be genuine, upheld. February 28th, 1822, Bowanyperslnid 
Gob, appellant. 

Held that a grantor of a limited grant has a right upon every 
succession to such grant, to enquire whether a party, putting 
himself forward as the successor of the last holder, has the right 
to do so, according to the condition of the grant—irrespectively 
ot the law of limitation. The plaintiff in this case sued to re-enter 
on the lapse of the grant, the grantee dying childless—subse¬ 
quently held in final appeal, that twenty-six years’ possession by 
sufferance of the grantor , did not bar the action by limitations, 
1855, 17th December, Shadoram Dhoby, idem, 27th February, 
1851. 
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Nof &—The above maxims refer to all grants. Wherever the 
"jus disponendi” exists, that party may attach his own condi¬ 
tions to the 1 grant, within the law. The instance given in 
Broom, illusfeli Itng the 3rd maxim is, that of a grant of common 
for ten beasts for three years—the grantee not availing himself 
of it for two years, is not entitled to turn in thirty beasts for the 
third year. So of Mocurrerees, leases, &c. the Mocurrereedar or 
Lessee must abide by the terms of the Mocurreree or lease, and 
many instances will present themselves to which these maxims 
will apply. 

Of donationes mortis causa or gifts made by the donor in expec¬ 
tation of dissolution, vide the maxim traditio loqui facit chartam. 
This kind of gift, partakes of the nature of a gift inter vivos. 


... and of a legacy. It differs from the latter (1) because it takes 
effect sub modo from the delivery in the lifetime of the donor, 
and therefore it cannot be proved as a testamentary act—(2,1 it 
is independent of the assent of the executor or administrator 
to perfect title in the donee. It differs from a gift inter vivos 
(1) it is revocable during the donor’s lifetime (2) it may be made 
to the wife of the donor—(3). It is liable to the debts of the 
donor on a deficiency of assets (Story GOG, a. 1 Sp. 196.) Words 
of absolute gift, if accompanied by expressions showing that the 
intention was, that the property should be enjoyed only in the 
event of the death of the donor, will be sufficient to constitute a 
donatio mortis causa. Smith’s Manual Equity Jurisprudence, 
pp. 97, 98, Chapter II. 

A gift and a grant are thus distinguished; a gift is always 
gratuitous, and not founded on consideration of money or blood; 
a grant is always founded on a consideration or equivalent—a 
donatio mortis causa cannot be made by mere parol. Actual or 
constructive delivery is indispensable to vest the property, 
Chitty, pp. G31, 632. It must be made in the donor’s last ill¬ 
ness, the gift reverting on recovery.— Id. 

The annexed may be referred to modus legem dal donationi. 

By an indenture, dated in 1816, made in Ireland, between 
persons born and resident in Ireland, the sum of 5,000/., “ law¬ 
ful money of Ireland,” was charged upon lands in Ireland :— 
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Held, that this must be paid in Irish currency, i. e. in British 
currency, with a deduction of one-thirteenth. Bourne v. Hartley , 
18 Jur. 532—Y. C. W. (< .. 

The judgment of the House of Lords, on appeal, Jurist, Sept. 
19th, 1857, is annexed and may be usefully referred to. 

[.Before the Lord Chancellor, (Lord Cranworth), Lord 
Brougham, Lord Wensleydale, and other Lords .] 

The Mayor, Aldermen, and Burgesses of the Town of 
Beverley, Apps., the Attorney-General, Besp.— 

July 1th , \§th y 20lh, and 24 th. 

Corporation , gift to—Charitable trust—Increased income—Right to 

surplus . 

By will, dated in 1652, the testator devised a farm and certain 
land producing a yearly income of 47/., to a corporation, upon 
trust to pay three specific sums of 20/., 10/., and 10/. annually 
for certain charitable purposes; and the testator directed, that, 
so long as certain rates and taxes should continue, what the 
corporation could not spare out of the overplus of rent, namely, 
7/., should be deducted equally out of the said two sums of 10/. 
and 10/. He also devised another estate, producing 22/. 10s. a 
year, to the same corporation, on trust to lay out 20/. a year 
among the poor, with a direction, that so long as certain rates, 
&c. should continue, “ that unless they” (i. o. the corporation) 
"can spare anything out of the fifty shillings overplus, the said 
rates be defrayed out of the said 20/. yearly.” The will con¬ 
tained many other bequests and directions. In the course of 
time, the annual rent of each property greatly increased :—Held, 
(reversing the decision of the Lords Justices and the Master of 
the Rolls), that it was purely a matter of construction of the will^ 
which must depend on the intention of the testator, to be ascer¬ 
tained from his own language; that he must be taken to have 
used the word “ overplus” in its ordinary meaning of the surplus, 
whatever it might be; and his mention of 7/. and 2/. 10s. as 
surplus must, under the circumstances, be considered as merely 
an expression of las expectation, and not as limiting the surplus 
receivable by the corporation to those fixed sums for ever. 

Cases as to surplus of charity bequests discussed. 
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Principle*^ ov^which Courts of error or appeal should be guided 
as to judgmt —Per Lord Wensleydale. 

The Rev. Dr. ^letcalfe, a senior fellow of Trinity College, 
Cambridge, in the year 1652 made his will, and by that will, 
after a number of other gifts, and after reciting that he had 
purchased a farm called or known by the name of “ Silliards,” 
situate in Gilden Morden, in the county of Cambridge, with 
certain land, which yielded a yearly rent of 4 71., he proceeds 
thus :—“I do give and bequeath the said farm called Silliards, 
with all the said lands and appurtenances thereto belonging, to 
the mayor, aldermen, and burgesses of the town of Beverley, in 
Yorkshire, wherein I was born, and to their successors for ever; 
nevertheless in and with this trust and confidence’ in them 
reposed, that they, their successors and assigns, shall employ the 
yearly rent of the said farm, with the lands and appurtenances, 
in manner and form following, and not otherwise—namely, that 
they shall well and truly pay or cause to be paid, yearly and 
every year for ever, unto the preacher (as he is commonly called) 
or lecturer of the said town of Beverley, and his successors, the 
sum of 10/. of good and lawful money of England ; and to the 
schoolmaster of the said town, and to his successors, in like 
manner, the sum of 10/. of good and lawful money of England; 
and to my sister Prudence Metcalfe, now dwelling in the said 
town of Beverley, during her natural life, the sum of 20/. of 
good and lawful money of England, yearly and every year; and 
after the decease of my said sister Prudence Metcalfe, that they 
shall well and truly pay or cause to be paid the said 20/.”—that 
is, the last 20 /.— <c yearly and every year for ever, unto three 
poor scholars of the school of Beverley, (commonly called the 
'Free School’), naturally born in the said town, for their better 
maintenance at the University of Cambridge, viz. to every one 


of the three poor scholars the sum of 6/. 13$. 4 d., the said three 
poor scholars to be appointed and approved from time to time 
by the said mayor, aldermen, and burgesses, and their successors, 
and the lecturer and the schoolmaster of the said town and their 
successors ; and the said maintenance to be continued to every 
ol the said poor scholars until the time that they 'have taken the 


2 z 


MiNisr^ 



degree of Master of Arts, if they so long continue students in 
the university, and upon condition that they^ u*. ^ »e said degree 

at the due time, within eight years after their admission into the 
university; but if there be not always three poor scholars at the 
University of Cambridge, or ready to go to the university, who 
shall stand in need of that maintenance, and be poor men's sons, 
who are not able otherwise to maintain their children there, (for 
my will is, that no son of any of the aldermen, or of any other 
who are of sufficient ability to maintain their children at the 
university, shall be capable of that maintenance), then I ordain 
that in the interim, till there shall be such poor scholar or scho¬ 
lars, poor men's sons, what can be spared of the said 20/. (no 
poor scholar having above 61. 13s. 4 cl. yearly) shall be distributed 
amongst the poorest people of the said town, together with the 
money which in this my will I shall hereafter mention. More¬ 
over, my will and desire is, that so long as the taxes or rates 
to the commonwealth for the maintenance of soldiers shall con¬ 
tinue, what the said mayor, aldermen, and burgesses cannot 
spare out of the overplus of rent, viz. 7/., (for the farm is now, 
as was formerly signified, let for 47/. per annum, and so hath 
been let heretofore), shall be deducted equally out of the 20/. 
per annum which they are to pay to their lecturer and school¬ 
master that my sister may have 20Z. yearly and every year 
wJrdlTy and entirely paid unto her." In a subsequent part of 
the will he gives other property by way of charity for the poor 
of the parish, to whom that provision, in case there shall not be 
three poor scholars, has reference. That bequest was in these 
terms:—‘‘Item. I give and bequeath to the mayor, &c., and to 
their successors, the sum of 450/. for the purchasing of so much 
free land as will yield yearly and every year the rent of 22/. 10s. ; 
nevertheless in and with this trust and confidence reposed in 
them, that they and their successors, by their assign or assigns, 
shall distribute 20/. of the said rent yearly and every year for 
ever amongst the poorest of the people of their town, upon the 
20th December, &c.; and my will is, that so long as the taxes 
and rates due to the commonwealth for maintenance of soldiers 
shall continue, that unless they can spare anything out of the 
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Kfty shillings overplus, the said rates'be defrayed out of the said 
20/. yearly.” By a codicil he declared he had laid out the above 
sum in the purchase of the Over state * From the testator's 
death to the time of the filing of the information'hereafter 
mentioned, the several charities have received the several specific 


sums, but the net surplus had been retained by the corporation. 
In 1851 the Charity Commissioners, in their report, stated that 
the estate of Silliards, at Gilden Morden, produced 130/. a year, 
and that at Over 50/. a year, and that the expenditure of the 
income for each of three years last past had been—for a 
schoolmaster, 10/.; lecturer, 10/.; poor of Beverley, 33/, 
0s. 8 d.\ one student at Cambridge, 6/. 13$. Ad .; and a balance 
ot about 115/. had been annually carried to the account of the 
borough fund. They recommended that au information should be 
filed, which was accordingly done. This was heard by the Master 
of the Rolls, (15 Beav. 540), who decided that the corporation was 
entitled to only seven forty-sevenths of the Silliards estate, and 
five forty-fifths, or one ninth, of the Over estate, these bein^ 
the proportions, the surplus of each bore to the charity bequests 
in the will. Even these proportions he decreed subject to taxes 
and costs of management of the whole property* An appeal 
was presented to the Lords Justices, \0 De G-., Mac., & G. 256 ; 
1 Jur., N. S. 763), but the decision below was affirmed, and the 
matter was then brought before the House of Lords. 

Loud Chancellor. —The course has been that the mayor, &c. 
of Beverley have received the whole of the rents of the property 
in question, which have in the course of time greatly increased 
in value, and have paid the 40/. in the mode directed by the 
terms of the will. But in 1851 an information was filed, at the 
instance of the Attorney-General, on the report of the Charity 


* This portion of the will is not specifically referred to by either the Lord 
Chancellor or Lord Brougham in their judgments, but Lord Wensleydalo ex¬ 
pressly declares that it is not distinguishable, in construction, from the earlier 
bequest. \\ ith all deference, it is submitted that the words moro strongly indi 
cate an intention to give the corporation the surplus. Compare the words c< what 
the uiajoi, &c. cannot spare” &c. with ** unless they cun spare” &c. The latter 
scorn to leave it more at- option to contribute anything.— Reporter. 
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Commissioners, claiming, for the benefit of the charitable institu¬ 
tions mentioned in the will, the whole surplus of the rents, or at 
least a large proportion of them, beyond the40Z. a year; and the 
question was, whether the gift was limited to 40/. a year, or whe¬ 
ther, according to the doctrine of certain well-known cases re¬ 
lating to charities, the whole rents, or at least forty forty-sevenths 
of those rents, were or were not appropriated to these charitable 
objects. The Master of the Rolls considered, upon the authorities, 
that they were so appropriated, and made a decree accordingly. 
From that decree, the case was taken, by way of appeal, to the 
Lords Justices, who took the same view as the Master of the 
Rolls had done. Sir J. L. Knight Bruce, L. J., however, although 
he did not dissent from the Master of the Rolls, expressed some 
doubt upon the subject; but whether he dissented or not, would 
make no difference in the result, because where the Court of 
Appeal is divided in opinion the judgment below is affirmed. 
From that decree the mayor, &c. of Beverley have appealed to 
this House, contending that the property was given to them 
subject only to the obligation of making these payments. The 
general rule in these cases is one well known, and has been 
established ever since the time of Lord Coke. It is generally 
referred to as the doctrine declared in The Tketford School case , 
(8 Rep. J.30 b.) In that case the testator, having land let at a 
rent of 35/. a year, devised it in trust for the maintenance of a 
school and other charitable objects. He himself, by the terms of 
his will, made a special distribution of sums amounting to 35/. a 
year, at that time all the rent and yearly profit; that is to say, he 
gave to the schoolmaster so much,to the usher so much,proportions 
of the whole. In process of time, the estate became much more 
valuable and the rents much larger than 35/. a year—in fact,more 
than treble. The question was, who was entitled to that surplus ; 
and it was then decided that the whole was appropriated to the 
charity, upon the well-known principle, that if I give all the 
rents of my estate for ever, I in truth give my estate; so that 
that was a gift of the estate to the charity, and an aj>portion- 
ment of if in the mode that the testator had mentioned. That 
doctrine has never been questioned. It has been acted upon 
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since in many cases, and in one particularly —The Attorney - 
General v. Johnson, reported in Ambler, temp. Lord Hardwieke. 
So, again, there have been cases of this sort, where a testator 
has expressed in his will his intention to devote the whole of 


some particular property to a charity, and then has proceeded 
to say, so much to such a charity and so much to another, but 
does not exhaust the whole. There the Court has fastened upon 
the intention expressed in the beginning of the bequest to give 
the whole to charity; and although the testator has not appor¬ 
tioned the whole to charity, yet, according to the jurisdiction 
exercised by the Court of Chancery—its well-known jurisdiction 
to make a scheme for charity—it has devoted the whole to 
charity. That was the doctrine acted upon in the 6 case of The 
Attorney-General v. Arnold . Now, this doctrine is not to be 
controverted, that where a testator gives the whole of his estate 
to charity, apportioning the rents, such as they are, amongst 
the different charitable objects, if those rents increase, the 
increase shall be distributed in the proportion and in the direc¬ 
tion in which the testator had given the original rents. So, 
where a testator declares his intention to gave the whole to 
charity, but appropriated only a certain part, still the general 
intention in favour of charity prevails, and the proportion not 
appropriated by him will be appropriated by the Court of Chan¬ 
cery to charity. Now, those are the general rules which have 
been acted upon for so long a period, that it would be extremely 
dangerous and impolitic to enter into any question as to whether 
they were founded, in their inception, in right reason or not. 
Many of the most eminent judges have from time to time 
pointed out, that if the doctrine, with which we are now fami¬ 
liar, of resulting trusts had been understood in those days as it 
is now, in all probability that construction of those devises or 
bequests would never have been adopted, because it is a well- 
known rule of law that the heir-at-law is not to be disinherited 
of anything that would come by descent to him, unless by ex¬ 
press words or necessary implication. Lord Hardwieke and 
LoLd Lklon both intimated their strong opinion, that if the 
question had been in their time untouched by decisions, and q, 
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testator had given only 35/. a year to charity, and afterwards 
the estate had produced more than 35/. a year, the right of the 
heir-at law to the surplus would not in their judgment have 
been affected. I do not, however, propose now at all to ques¬ 
tion that general doctrine. Whether rightly or wrongly esta¬ 
blished in its origin, the doctrine is now established, and it 
would be very improper to depart from it. But Lord Eldon 
remarked, in a case that came before him involving this question, 
his judgment in which has been the foundation of almost all 
our reasoning on the subject—I mean The Attorney-General 
The Mayor , Sfc. of Bristol —that, after all, this question must in 
each case be looked at as one of construction, in order to see 
what is the fair inference to be deduced from the will of the 
testator. There may be circumstances in the case which shew 
that the doctrine I have referred to is not applicable. Lord 
Eldon says, in The Attorney •‘General v. The Mayor , fyc. of Bristol , 
As far as I have read those ancient cases”—and it seems that he 
had quite exhausted the subject by reading them all —“ they 
state it to depend upon the intention of the donor, and that 
one way of finding out that intention is to inquire whether 
the whole of the annual value of the property was at the 
time of the foundation of the charity distributed among the 
objects of the charity. If it was, they say that that circum¬ 
stance is evidence of the donor’s intention to give the whole 
of the increased value to the same objects.” The same doctrine 
was adopted by your Lordships’ House in a case to which 
I will presently call your attention, (The Attorney-General v. The 
Mercers' Company), and which came before this House soon 
after Lord Lyndhurst had received the Great Seal in 1827 or 
J828. Now, all the cases to which I have referred, in which 
the doctrine has been applied, are cases where the whole pro¬ 
perty has been given to charity. Up to a very recent period I 
have been unable to discover any case, to which that doctrine 
has been applied, where there was known by the testator to be 
any surplus which lie did not expressly or impliedly distribute. 
Lord Eldon remarks, in The Bristol case , “ If I give an estate to 
trustees, and take notice that the payments are less than the 
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amount of the rents, no case has gone so far as to say that the 
cestui que trust, even in the case of a charity, is entitled to the 
surplus.” And in the case of The Attorney-General v. The 
Skinners’ Company he makes a similar remark —“ The Court has 
inferred, from very slight circumstances, that a testator did 
mean to give the whole of an estate to charitable uses; but I 
can find no case in which the Court has said, that if it appears 
on the face of a will that the testator knew that the value of 
his estate was, or might be, more than the amount of what he 
had given, in parcelling out the disposition of sums to charity, 
it was authorised to hold that such particular disponees should 
take the whole, though an intention to give them the whole 
did not appear on the face of the will. Still less*is there any 
authority for saying, that in such a will as this a general dis¬ 
position, such as is contained here, would not dispose of the 
whole surplus to the final devisees.” My Lords, that is quite 
consistent with the view taken of the law by this House in the 
case, to which I have already adverted, of The Attorney-General 
v. The Mercers’ Company . That was a case in which a party by 
deed made this bequest—“Touching the yearly rent of 150/. 
reserved upon a lease theretofore made of the same by Sir Thomas 
Bennett unto George Skelton for the term of forty-one years 
from Lady-day then next coming, and touching all other rents, 
issues, and profits of the same premises,” he directs, amongst 
other things, “ that the parties of the second part should permit 
the said Sir Thomas Bennett to receive the rents until Lady-day 
then next, and should from thenceforth receive the said yearly 
rent of 150/., and all other rents and issues thereof, and yearly 
pay and deliver the monies arising thereupon to the wardens of 
the mystery of mercers of the city of London and their succes¬ 
sors, or such one of them as the said company should appoint 
and be answeiable for, and that the said wardens and commonalty 
should from the said Lady-day dispose of all the said monies so 
from time to time to be paid and delivered as aforesaid, to the 
uses following, viz.” Then he enumerates a great number of 
'charities as amounting in the whole to 159/., but they amounted 
in fact only to 149/. 11$., instead of 150/. A proceeding was 
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instituted by the Attorney-General in the Court of Exchequer 
for the purpose of having it declared that the increase of those 
rents was to go to charity, and not to the Mercers’ Company; 
and by the decree of the Court of Exchequer, that doctrine, 
which was maintained by the Attorney-General, was affirmed. 
But the decree ended thus—" Without prejudice, nevertheless, 
to the question, how far the appellants were entitled to partake 
of or share in the said increased or augmented rents, with 
reference to their share or benefit in the said original rent of 
150/. given to the appellants by the deed of the 17th January, 
i 1616.” That is, whether they were or were not entitled to 
any portion of the increased rents in respect of 9 s. out of 150/. 
whether that had come to them under the original trust as not 
having been disposed of. My Lords, that question was very fully 
argued at your Lordship’s bar when the case was brought here 
on appeal, and Lord Lyndhurst, in moving the judgment of the 
House, goes very fully into the question. He says, "The case of 
The Attorney-General w.The Mayor, fyc. ofBristol was referred to for 
the purpose of establishing this position. Now, the only principle 
established, or rather confirmed, by that case was, that where there 
is a surplus under circumstances similar to the present”—that 
is, where there is an annual sum granted, and a part of that 
annual sum only is appropriated to special objects—" and there 
is a residue which the trustees hold, that is evidence of the in¬ 
tention of the donor that the surplus rent should belong to the 
persons to whom this property is in the first instance conveyed. 
But it is onlv evidence of the intention; it is liable to be repel¬ 
led by any other evidence arising out of the instrument upon 
which that fact appears. It is quite obvious that if it is made 
use of merely as evidence of the intention of the donor, some¬ 
thing must depend upon the amount of the sum ; and surely 
no very strong evidence of intention can arise out ot an in¬ 
strument of this kind, where it appears that the whole sum at 
that period amounted to 150/. a year, which is applied to a great 
number of special objects, and that the only balance remaining 
unappropriated is the fractional sum of 9 s. No very strong 
evidence can arise from a circumstance of that description, that 
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it was the intention of the donor that any surplus funds at any 
future time, however large, should become the property of the 
Mercers’ Company. Whatever slight inference of intention 
may arise from the omission to appropriate that small fractional 
sum is repelled by the very strong terms in the former part of 
the deed, in which it is expressed, not only that the existing 
rent of 150/. a yeuv, but all the rents, should be claimed by the 
trustees airl handed over to the Mercers’ Company; and the 
Mercers’ Company are directed to apply, not the present rents . 
only, but all the rents, to the purposes of the will.” Ilis Lord-' 
ship therefore stated that he thought the doctrine laid down in 
The Thetford School case was applicable. He gave no opinion 
whatever as to whether there was any foundation for that which 
- was innocuous at all events, viz. the reservation made in the 
decree of the Court of Exchequer, whether the Mercers’ Company 
was or was not entitled to anything in respect of the 9 s.; substan¬ 
tially he gave the whole to charity. Now, up to that period of 
time I cannot find any instance where there has been any sugges¬ 
tion made, that if there is a surplus, the donees or devisees, as the 
case may be, are to take that surplus for their own benefit. The 
doctrine of The Thetford School case is applicable to shew that the 
owners of the surplus, where there was one to the knowledge of the 
testator, are to come in with the charities, and to take in propor¬ 
tion ; that is to say, applying it to this case, that for all time to 
come the property is to be divided into forty-seven parts, and that 
forty forty-sevenths are to belong to the charity donees, and 
seven forty-sevenths to the corporation. In the first place, I 
think that the improbability is extremely great that a testator, 
when he leaves a surplus to parties who are to make the pay¬ 
ments, could possibly intend that that surplus should bear an 
invariable proportion to that which the charities were to take. 
It is, in fact, hardly a rational intention. The only cases in 
which the doctrine has been so applied, as far as I can ascertain, 
aie two cases before the late Lord Langdale— The Attorney - 
General v. The Coopers’ Company and The Attorney-General v. 
The Drapers’ Company . In the first case there was something 
extremely singular in the bequest; it is not at all clear to my 
d a 
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mind that the ultimate surplus was not given to charity just as 
much as the other sums. It was a devise of houses, which the 
testator noticed were let for 11/. a year, and then he apportion¬ 
ed SI. a year in very small sums indeed, in shillings even to a 
great number of petty charities, and he noticed that there was a 
surplus of 31., which he gave to the Coopers’ Company, to be 
disposed of as they thought fit, but subject to charges, and to 
the obligation to keep the premises in repair, and so on. Lord 
Langdale held that the surplus given to the Coopers’ Company 
was to vary just in proportion as all the other sums given to 
» charities were to vary. If that can be justified, I think that it 
can be justified only upon the ground, that though this was 
called a surplus, it was a proportion of the whole sum; and 
therefore the Coopers’ Company were to take their proportion 
in the nature of a charitable bequest, although it was not strict¬ 
ly a charitable bequest. However, that case is not under re¬ 
view now. It is not necessary for me now to determine whether 
I should have come to that conclusion. Now, if the doctrine 
to which I have referred, of surplus, was ever to be applied to 
any ease, it was certainly to be applied to the case of The Attor- 
'ney-General v. The Drapers’ Company, because what the testator 
did there was this—he directed that lands were to be puichased 
of the annual value of 100/., and then he apportioned 90/. 
among charities; and as to the remaining 4/. he said, “ The 
residue of the said sum of 100/. a year (being 41. yearly) for 
ever, I intreat the four wardens of the Drapers’ Company to 
accept for their pains, to be equally divided between them. 
Now, if the gifts to those persons could be treated as coming 
within the description of charitable bequests, then it would be 
exactly The Thetford School case. If they could not be so treat¬ 
ed—if they are merely to be treated as personal devisees, intend¬ 
ed to be personally benefited, I do not think any of the piioi 
eases warrant the decision in that case. The truth is, looking 
back to what was said by Lord Eldon, each case, when we have 
to apply this doctrine, must<stand upon its own grounds; we 
must look at the whole context of the instrument, and see 
whether, when the surplus is given, we can infer from the mode 
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in which it is given, or fr° m an y other circumstance, that what 
is* given is surplus, taking the prima facie meaning of the ex¬ 
pression “ surplus,” whatever it may amount to, or whether it 
is meant to be only ail aliquot proportion ot the whole, and to 
abate rateably with the proportion given to charities. Now, 
applying myself to the decision of the question with reference 
to this particular will, notwithstanding the high authority in 
this case, Sir G*. J. Turner, L. J., sanctioning the decision oi 
the Master of the Rolls—a very high authority himself—I feel 
compelled to come to the conclusion that this was an erroneous 
decision. I cannot conceive that the testator here meant to use 
the word “ surplus,” or rather iC overplus,” in any other than its 
prim& facie and ordinary meaning. It was admitted in the 
..argument that that must have been the meaning if he had not 
said, as he does say, that the surplus was 11. If, after having 
apportioned the'401. a year amongst the different objects of 
charity, he had simply said that he gave the surplus to the cor¬ 
poration of Beverley, nobody would have argued that the sur¬ 
plus would not mean the surplus, whatever it might amount to. 
How is that varied by the fact of his having noticed that the 
estate would let for 47/. a year, and that afterwards, in speaking 
of the surplus or overplus of rent, he says, “ viz. 71.,” the farm 
being let for 47/. ? I will not say that the circumstance of his 
mentioning the sum of 7/. is to have no influence whatever, but 
I think it is a circumstance infinitely more than counterbalanced 
by other considerations arising upon the lace ol this will. In 
the first place, I think it is quite clear, that if the rents had 
fallen oft’, the charities would not have abated so long as there 
was 40/. a year received from the estate; and the mention of 
11., at all events, is not to be treated as a strong argument to 
shew that the doctrine laid down as to surplus applies to this 
case. But here we find that 20/. out of the 40/. is given to 
three poor scholars. If there are not three poor scholars, what 
is not wanted for the poor scholars is to go to the poor of the 
town ot Beverley. If there are three poor scholars, nothing is 
to go to the poor of the town. And the testator expressly says 
that no poor scholar is to have more than 0/. 13.?. 4<7. per annum. 
3 a 2 
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11 no poor scholar is to have more than G/. 13.5. 4 d. per annum, 
and there was no falling off in the rents, but the rents had in¬ 
creased, you cannot say that those charities were to increase in 
a rateable* proportion, because the testator has expressly told 
you that they are not to do so. It is obvious, therefore, that if 
that state of circumstances had arisen, the rateable proportion 
in respect of the poor scholars could not have been increased. 
But, further, it is to be observed, that during the life of the 
testator's sister Prudence, 20/. a year was given to her. I am 
speaking now not of a charitable bequest. I know of no prin¬ 
ciple or authority for saying that gifts of this sort, gifts not to 
charitable objects, are to increase or diminish rateably. Suppos¬ 
ing the rents had fallen off from 47/. a year to 45/. a year, 
would it be a tenable proposition that the mayor and corporation 
of Beverley were not bound to pay the 20/. a year to the sister ? 
Or supposing the taxes had exhausted the 5/. a year, could it 
have been said that they were not bound to pay to the sister of 
the testator 20/. a year ? It appears to me most clear that she 
must have had her 20/. a year; and if that be so, the doctrine 
of The Thetford School case , in the state of circumstances which 
might have arisen, would not have been applicable. My Lords, 
upon these grounds, attending very carefully to the whole case, 
my clear opinion is, that this is governed by the case of The 
Attorney - General v. The Corporation of South Mol ton, and that 
the overplus is to go, as in that case it went, whether it be more 
or whether it be less, to the parties who are to make the pay¬ 
ments. In deciding this case the Master of the Rolls proceed-* 
ed upon the doctrine of The South Molton case , which had not 
been finally decided in your Lordships' House ; although he 
might, perhaps, have distinguished the two cases ; for I find 
that when that case, decided by this House, was brought to the 
attention of the Lord Justices, they thought it might be dis¬ 
tinguished. I have, however, been unable to distinguish it. I 
think all attempts to draw refined distinctions between cases 
which are the same in principle are mischievous, and tend ulti¬ 
mately to increase useless litigation. I take the great princi¬ 
ple to be, that when a testator makes a bequest to certain par- 
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ties/ who are meant to be benefited by him, and upon whom lie 
has imposed the duty of paying certain sums to charities, and 
he gives the surplus to them, in using the word “surplus,” he 
uses it in its prima facie meaning, be it more or be it less. I 
find nothing to induce me to doubt that that principle is appli¬ 
cable to the present case, and therefore I think that the inform¬ 
ation ought to have been dismissed, and that the decree of the 
Master of the Rolls ought to be reversed, and I shall so move 
your Lordships. 

Lord B hough am. —My Lords, I come to the same conclusion, 
after having entertained some doubts in the earlier part of the 
argument at the bar—doubts much increased by the difference 
of opinion among the learned judges in the court below ) because 
although no difference of opinion between the two learned Lords 
Justices finally existed, yet I think it is perfectly manifest that 
Sir J. L. Knight Bruce, L. J., only concurred upon the ground, 
that there being only two judges, and the Master of the Rolls 


and Sir G. J. Turner, L. J>, having agreed, if he had differed 
from his learned colleague (Sir G. J. Turner) there must still 
have been an affirmance, as of necessity, of the decree appealed 
from. I certainly more than agree in the doubts expressed by 
Sir J. L. Knight Bruce, L. J., and therefore concur in thinking 
that this decree of the Master of the Rolls was erroneous, and 
for the reasons which my noble and learned friend has given. 
There is no doubt that the two propositions—the principle re¬ 
cognised in The Thetford School case, and the principle recognised in 
the case of The Attorney-General v. Arnold (Show. P. C. 22)—are 
perfectly identical. The Thetford School case proceeded upon this 
ground—that you gather from the manner in which the bequest 
has been made of the whole income to charity, without any 
reference whatever to any surplus, that there is the intention of 
giving the whole estate. The Lord Chancellor well observed, if C. 
has an estate in fee, and gives to A. B. the whole rents and profits 
of that estate for charitable purposes, whether that fee continued 
of the same value as at the time of the gift, or increased or 
diminished hereafter, according to the principle i w The Thetford 
School case, and from the inference of the testator’s intent ion, to be 
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drawn from the gift, of the whole rents and profits to charity, 
the charity shall have the whole estate. The other ease referred 
to is precisely the same in principle. It is this—that when an 
estate is by the gift stated to be given generally to certain parties 
individually, or to certain persons in succession, the whole for 
charitable purposes, but the testator has appropriated only a 
part in his distribution, the result will be, that the whole is 
taken as appropriated to charity, and the portion unappropriated 
will be applied under the direction of the Court of Chancery. 
But the question is, whether these principles apply to a case of 
this sort; and what Lord Eldon has said in the celebrated case 
of The Attorney-General v. The Corporation of Bristol is no doubt 
perfectly true, that whatever principle is to be gathered from these 
cases, everything depends upon the application of the principles 
to the circumstances of the particular case in which they are 
applied. Many have lamented that construction should vary— 
that when the principles have been established which in reality 
are to govern the judges to whom the facts of the case are pre¬ 
sented, there should be any variance in the inference that they 
are to draw from the circumstances of those cases. I do not 
quite go along with this complaint, for I think there is a great 
convenience in the establishment of certain principles, even 
though they are not universally applicable, but ought to be 
most carefully confined to cases in which there can be little 
doubt of their application. The principle in the great majority 
of cases is applicable, and there can be no doubt about its appli¬ 
cation. Now, here, we have a surplus in the contemplation of 
the giver, Dr. Metcalfe : he evidently contemplates a surplus; 
and the two grounds upon which I form my opinion that the 
decision below is erroneous, and ought therefore to be reversed, 
are those which were referred to in the latter part of the judg¬ 
ment of the Lord Chancellor, viz. the limited gift of 6/. 13$. 
4 d. to each of the poor scholars, and the 20£. to his sister. I 
think that those two gifts throw very great light upon the real 
intention of the giver; and looking to those two gifts, it would 
be very difficult to say that he had intended that the whole 
should be given to charity. I do not go into the question 
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arising upon the cases of The Attorney- General v. The Coopers' 
Company and The Attorney - General v. The Drapers’ Company, for 
the reasons assigned by my noble and learned friend. With respect 
to The South Molton case , I am of opinion that it is not only 
not inconsistent, but in support of the view expressed. I there¬ 
fore entirely concur in thinking that in this case the decree 
ought to be reversed. 

Lord Wensleydale.— My Lords, I also think that in this 
case the judgment of the Lords Justices ought to be reversed. 
There is no question whatever with respect to the principle of 
law which ought to be applied to the case. The law is laid 
down in The Thetford School case, and afterwards in the case of 
The Attorney-General v. The Mayor of Bristol, and° the other 
cases to which reference has been made. There is no question 
at all that if a testator or a donor gives the whole rents of an 
estate to charity, all the improved rents must go to charity also ; 
and if, according to the doctrines of The Thetford School case, he 
apportions all the rents among all the charitable objects existing 
at the time of his gift to charity, although he makes no express 
declaration that they shall be appropriated to charity, the sur¬ 
plus rents must be divided in the same way; and if he leaves 
surplus rents to those persons who are to administer the fund, 
those surplus rents are not to go to charity, but to be for the 
benefit of the persons to whom he leaves them. Therefore this 
question resolves itself purely into a question of construction. 
Now, the Court below, I think I may say, differed in opinion. 
The Master of the Rolls, who first had this subject before him, 
having decided this case upon The South Molton case, thought 
there was involved here the same point which had been decided 
by that case. He had there decided that a division ought to 
take place of the rents according to the proportion noticed in 
the will. That decision of the Master of the Rolls in The South 
Molton case was afterwards reversed by this House; but before 
the reversal this had come before the Master of the Rolls, and 
he had acted upon that case as being still an authority. Then 
the question came, after the reversal of that decision, before the 


Lords Justices, consisting of Sir J. L. Knight Bruce and Sir 
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G. J. Turner. Sir J. L. Knight Bruce evidently considered, 
that, if this matter came before him de novo, he should decide 
that the corporation were entitled to the surplus in this case, and 
that no apportionment ought to take place of the rents; but he 
expressed himself in this way, that he did not think so strongly 
upon the subject as to be prepared to overrule the previous deci¬ 
sion. I rather think that he rated too highly the effect of the 
previous decision. I take it to be perfectly clear, that when a 
Court of error or review is considering a former decision on 
appeal, that decision is not to be overturned unless the Court 
of error is perfectly satisfied that it is wrong. Prima facie it is 
to be considered a right decision, and it is not to be deprived of 
its effect unless it is clearly proved to the satisfaction of the 
judge that that decision is wrong; but he must consider the 
whole circumstances together, and if he still feels satisfied, upon 
the whole of the case, that the decision is wrong, he ought 
undoubtedly to overturn it. It is only to be considered as prima 
facie right. The onus probandi lies upon the opposite party 
to shew that it is wrong, and if he satisfies the conscience 
of the judge that it is wrong, it ought to be reversed. Now, 
I cannot help thinking that it is perfectly clear, from what 
was passing in Lord Justice Knight Bruce's mind, that 
he would have decided differently if the case had not been 
decided before. I think he rated too highly what was necessary 
to be shewn in order to induce him to reverse the decision; 
therefore I do not attribute quite so much effect to his judg¬ 
ment as I otherwise should have done. It is perfectly clear, I 
think, that if the case had been originally before him, he would 
have differed in opinion from Lord Justice Turner. Then, with 
respect to Lord Justice Turner's opinion, it simply becomes a 
question, whether, looking at the whole of the instrument, his 
decision is a right decision or not. Upon that decision, with 
respect to the construction of the instrument, I think very little 
light can be derived from other cases; each instrument is to be 
construed by itself; you are to look at the whole of the instru¬ 
ment, and to put what you consider a reasonable construction 
upon it, according to the natural and ordinary sense of the words. 
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I am then to look at this instrument, and to see whether, taking 
it altogether, I can discover from it a clear intention on the part 
of the testator that the rents should be divided in certain 
proportions, and given to the different objects of his bounty in 
those proportions. I confess I cannot discover that there is any 
intention to do more than to give to them the sums he specifies. 
With respect to the estate of Silliards, he says he has bought 
that for the sum of “ 840/., besides other necessary charges, 
yielding a yearly rent of 47/.,” and then he says, “I give and 
bequeath the same farm, called Silliards, with all the said lands 
and appurtenances thereto belonging, to the mayor, aldermen, 
and burgesses of the town of Beverley; nevertheless with his 
trust and confidence in them reposed, that they and their 
successors shall employ the yearly rent of the said farm, with 
the lands and appurtenances, in the manner and form following 
—that they shall well and truly pay or cause to be paid, yearly 
and every year for ever, unto the preacher (as he is commonly 
called) or lecturer of the town of Beverley and his successors,” 
not ten forty-sevenths, or any proportion of the total sum the 
corporation would receive, but “ the sum of 10/. ^of good and 
lawful money of Englandand to the schoolmaster of the same 
town and his successors, in like manner, the sum of 10/.; and to 
liis sister Prudence the sum of 20/.; and after her decease, that 
they shall well and truly pay the sum of 20/. unto three poor 
scholars of the school of Beverley. There are therefore bequests 
of 10/., 10/., and 20/.; and then he comes to deal with the surplus, 
and he says, “ Moreover, my will is, that so long as the taxes 
or rates to the commonwealth for the maintenance of soldiers 
shall continue, what the said mayor, aldermen, and burgesses 
cannot spare out of the overplus of rent, viz. 7/, (for the farm 
is now, as was formerly signified, let for 47/. per annum, and 
so hath been let heretofore), shall be deducted equally out of the 
20/. per annum which they are to pay to their lecturer and school¬ 
master, that my sister may have 20/. yearly and every year 
wholly and entirely paid unto her.” Therefore he clearly gives 
the surplus to the corporation, and he clearly gives it to the 
corporation not affected by any charitable object. It is obvious 
3 b ‘ 
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that out of that surplus, they are to pay the expenses of collect¬ 
ing; the rents—they are to pay all the taxes upon the property ; 
and he even intimates, that inasmuch as the charge upon them 
for the maintenance of soldiers is very likely to exceed the sur¬ 
plus of 71., if that should happen, it is to be taken out of the sums 
given to the schoolmaster and clergyman, and not at all to affect 
the 20/. which he has given to his sister. I take it that that is 
clearly a direction that the surplus is to go to them, and that the 
reason why he mentions 71. is on account of the probable charges 
which there would be upon the state in respect of contributions 
necessary at that time for soldiers. He expresses a doubt whether, 
they having to pay for the repairs of the estate and the charges 
of collection, the balance of the sum of 71, would be sufficient to 
pay the charges in respect of the contributions for soldiers ; and 
if it is insufficient, he directs that the sum should be deducted 
from the sums payable to the schoolmaster and clergyman, his 
sister's 20/. remaining unaffected. Therefore it seems to me 
very clear, upon the true construction of his instrument, that 
the surplus is left to the corporation. Looking at the whole 
case together, I cannot say that there appears to me to be any 
intention upon the part of the testator to divide the estate into 
forty-seven parts, and to give ten of them to one object and ten 
to another, and twenty to his sister, and only seven to the 
corporation. It seems to me that this will very clearly gives them 
the surplus; and to my mind it is by no means made out that 
the surplus is to be reduced from the entire surplus of the whole 
rents to a proportion of seven forty-sevenths of the whole; and 
I think, therefore, that this decision is wrong. There is one part 
of this ease which struck me, when the argument was going on, as 
throwing some light upon the question, whether these sums were 
to be fixed sums or to abate rateably ; and that is the clause which 
lias been mentioned by my noble and learned friends as regards 
three poor scholars ; but on considering that clause, I do not 
think it warrants the inference, that he meant that the 20/., 
which he specifically mentions, was to be always 20/. and no 
more, because this is a provision for a temporary purpose, in 
case they should not be able to discover a sufficient number of 



poor scholars to be the objects of his bounty; and in that case 
he makes a provision as to what is to be done. He says—“ But 
if there be not always three poor scholars at the University of 
Cambridge, or ready to go to the University, who shall stand in 
need of that maintenance, and be poor men’s sons, who are not 
able otherwise to maintain their children, (for my will is, that 
no son of any of the aldermen, or of any others who are of 
sufficient ability to maintain their children at the University, 
shall be capable of that maintenance).” If there were not three 
poor scholars who were to divide the 20/., he says, in effect, that 
one or more, being less than three, are not to receive any larger 
sum ; the balance is not to be distributed amongst them, but 
each poor scholar is to receive 6/. 135. 4 d. only, and the rest of 
that 20/. is to be distributed among poor persons of the town. 
Therefore, though at first sight it struck me that that was a strong 
circumstance to shew that he always meant the 20/. to be paid, 
it does not, to my mind, upon considering it, prove that at all; it 
only shews, that in certain events, where there were not three poor 
scholars to go to the University, they should not divide the whole 
20/., but that the surplus should be given to the poor people of the 
town of Beverley. But though I place no reliance particularly 
on those words, yet, for the reasons I have before given, my 
conclusion is, that a division of the property into forty-sevenths 
is not authorised by the will. The testator clearly intended to 
give a fixed sum to the poor scholars, to the schoolmaster, to 
the clergyman, and to his sister, and he clearly intends that the 
surplus, whatever it was, (which he calculates would probably 
not be sufficient to meet the charges upon it in respect to the 
contribution for soldiers’ maintenance), should, at all events, o*o 
to the mayor and corporation. Therefore this is a case in which, 
under that part of the will, it seems to me that they are entitled 
to the whole of the surplus. Then, with respect to the Over 
estate, the will is a little different, but in substance it comes to 
the same thing; and although the words are not quite so clear, 
it seems to me that the surplus also of the Over estate, as well 
as Silliards estate, is meant to go to the corporation. I cannot 
find any intention to divide the surplus into aliquot parts, in 
3 b 2 
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proportion to the charges, and therefore I think that the judg¬ 
ment in this respect ought to be reversed. The question in this 
case purely depends upon the construction of the instrument, as 
to which persons may very well differ; but in the view which I 
take of this subject, it seems to roe that the true construction of 
this instrument is, that the charges are fixed. The surplus he 
calculates in the one case at 7 1., and iu the other at fifty shillings \ 
and that mention of the surplus was nothing more than an 
expression of his expectation, in order to justify his casting the 
charges of providing for the soldiers upon the other objects of 
his bounty. I think, therefore, that upon these grounds the 
judgment of the Court below ought to be reversed .—Decrees 
reversed , and cause remitted to the Court of Chancery , with a 
declaration that the information ought to have been dismissed. 

Declaration for not completing the purchase of a term of years 
of which the plaintiff was lessee. Plea, that the plaintiff did 
not adduce a good title. The plaintiff's lease contained a 
covenant to insure and keep insured the premises during the 
term, with a proviso of forfeiture and re-entry by the lessor for 
breach of covenant. The plaintiff had insured, but had not paid 
the last premium previous to his agreement with the defendant 
until a month after it was due :—Held, that the plaintiff had 
incurred a forfeiture, which the lessor could still enforce, not¬ 
withstanding the subsequent payment and acceptance by the 
insurance office of the premium ; and that the defendant had 
therefore a good defence. Wilson v. Wilson , 14 C. B. 616 ; 18 
Jur. 581; 23 L. J., C. P., 137.— Digest , Jurist, 

Conditions in restriction of marriage are void as against 
the Policy of Law. The following case Potter v. Richards from 
the Jurist, May 26th, 1855 is in departure from the general Prin¬ 
ciple. The reasons of this are stated in the judgment. Semble, 
that had the Donee continued to live unmarried, and in open 
adultery, she would have had the annuity—without in any 
way improving the prospects of the testator's child, and there¬ 
fore whether public morality could not have been better assisted 
by a contrary decision, may be well doubted. 
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VICE-CHANCELLOR KINDERS LEY'S COURT. 
Potter v. Richards. — Feb, 1 Gth, 1857. 

Condition — Restriction — Marriage, 

A testator declared that J. P., a single woman, should enjoy a 
certain annuity during her life, provided that she would alwaj*s 
remain single, for two reasons—first, if she should marry, her 


child would be neglected; and, secondly, that no man should 
have the spending of the testator's money ; and in the event of 
her marriage, he gave the annuity over. J. P. married :—Held, 
that the annuity went over. 

William Richards, by his will, gave to Jane Potter, spinster, 
the dividends on 2000^. new 4 1. per cent, stock, to be payable and 
paid to her by four equal quarterly instalments, during such part 
of her natural life as she should continue single and unmarried, 
and provided that as long as she lived she resided in her native 
place, Ilythe; but should she marry, such annuity should cease. 
By a codicil to his will he revoked the gift to Jane Potter of an 
annuity during her life, but he declared that she should enjoy 
the same annuity during her life provided she should comply 
strictly with such restrictions as he had therein set forth—that 
is to say, that she should always remain single, that she should 
neither cohabit with nor have any connexion with any man, and 
that as long as she should live she should reside in her native 
place, Hythe; for two reasons—first, if she was to marry, her 
child would be neglected; and secondly, that no mail should 
have the spending of any part of the testator's hard-earned 
money. In either case, if it could be clearly proved against her, 
from that day, the annuity should cease to be paid to her. The 
testator then gave the annuity, on the happening of any of these 
events, to his brother Mark Richards for life, and after his death 
to one Oscar Potter. The testator died in 1830, and in 1831) 
Jane Potter married Robert Harvey, and ceased to reside at 
Hythe. A suit having been instituted for the administration of 
the testator's estate, a petition was presented by Oscar Potter, 
Mark Richards being dead, praying, in the events which had 
happened, a declaration that the aforesaid annuity bequeathed to 
Jane Potter (now Harvey) had ceased to become payable to her. 
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Bagshatoe , for the petitioner, contended, that by her marriage 
Jane Potter had forfeited the annuity. The proviso as to the 
marriage was a limitation, and part of the original gift, and 
was therefore good, and did not come within the cases which 
decide that a condition subsecpient in restraint of marriage is 
void. (Webb v. Grace , 2 Ph. 710, reversing Grace v. Webb, 15 
Sim. 384; Richards v. BaJcer , 2 Atk. 321). Besides, she had left 
her native place, Hythe, and that, at all events, created a for¬ 
feiture. 

G. M. Giffarcl opposed.—The condition as to residence is too 
vague and uncertain. (Fillingham v. Bromley , Turn. & It. 530). 
The condition in restraint of marriage is clearly void, (Morley 
v. Rennoldson , 2 Hare, 570), and the Court does not regard 
what the object of the testator may have been. 

Sir. It. T. Kindeusley, V. C.—I think I must hold that the 
proviso is operative. The gift is one to Jane Potter during such 
part of her life as she continued single; and the motive of the 
testator in making the condition was, that he was anxious that 
care should be taken of her child, (who, in fact, was the illegitimate 
child of the testator), and he thought that if she married again, 
the child would be neglected. He, therefore, introduced the 
proviso with that object, and incorporated it with the gift; not 
that it is necessary to decide the question on that ground, but 
if it were, my opinion would be, that on that ground it would be 
good. A proviso of this nature is only bad when it is in 
derogation of the previous life estate, and not when it is annexed 
to the gift, But, in truth, the policy of the law is as much 
violated by saying that a woman shall only retain an annuity so 
long as she remain single, as by saying that it shall cease upon 
such woman being married; the law as to restriction upon 
marriage is just as much violated in'the one case as in the other. 
However, the rule is, that where there is first an absolute gift, 
and then in derogation of that gift a proviso in restriction of 
marriage, the proviso is bad ; but if the proviso is incorporated in 
the gift, then it is not bad. It is difficult to see where the 
distinction lies. Here, however, there is no wanton restraint 
upon marriage, but it is a proviso inserted expressly to protect 
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tlio child of the testator. As to the condition about’ residence, 
it is unnecessary to express any opinion upon it; it is a distinct 
condition, and, under the circumstances, it is unnecessary to decide 
whether a mere restriction upon residence is void or not, inasmuch 
as I have decided that the first portion, as to the marriage, is valid. 
—Jitrist reports . 

Of modus legem dat donationi, the annexed case is given 
as in point, where the land taken under an act for special pur¬ 
poses was lent to other uses, than those to which it had been 
dedicated or appropriated. 

13y an act of Parliament, a company was formed for constructing 
a canal, and the lands to be taken for that purpose were to be 
vested in the company “ to and for the .use of the navigation, 
but to or for no other use or purpose whatever.” By a subsequent 
act the company was authorised to purchase lands for making a 
reservoir for supplying the canal with water, but under the powers 
and restrictions contained in the former act. By subsequent acts the 
canal, and all powers and obligations, became vested in a railway 
company. The navigation company took land from B., and thereon 
formed the Rudyard lake or reservoir, adjoining which B. was pos¬ 
sessed of a mansion-house, and was entitled to a right of fishing in 
part of the lake, but the railway company was possessed of the 
land covered with the water of the lake. In 1851, the company 
issued a programme for the celebration of a “grand fete or 
regatta” on the lake, against which the solicitor of the plaintiff 
remonstrated; but the company persisted in holding the fete, 
which resulted in injury to B. and her property. On the issuing 
of a programme for another fete, B. filed a bill, praying that the 
company might be restrained from holding the fete; and on an 
undertaking being given by the company, the motion stood 
over. Subsequently an action was brought by B. against the 
company, but the jury could not agree on a verdict. In Decem¬ 
ber, 1851, the motion for an injunction was again made, when the 
Court continued the order previously made until after the assizes. 
On the new trial a verdict was returned for the plaintiff, with 
nominal damages. An injunction was again moved for, and 
granted; but the Court directed a case for the opinion of the 
Queen’s Bench. On the questions submitted to the judges, a 
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majority certified in favour of the plaintiff. The legal right of 
the plaintiff, to protect which the suit was instituted, having 
by a Court of law been affirmed,—Held, that the legal right 
ought to be protected, and accordingly a perpetual injunction 
was granted to restrain the company from using the reservoir 
to the injury of the plaintiff, or for any other purposes than those 
mentioned in and authorised by the acts of Parliament. Bosloc/c 
v. North Staffordshire Railway Company, 2 Jur., N. S., 248; 
25 L. J., Chanc., 325—V. C. S .—Jurist reports . 

The rights of ownership in fee conferred on public companies 
by act of Parliament are, by the settled doctrine of the Court, 
restricted and qualified by the terms of the legislative contract; 
and therefore where in an act of Parliament it was said in 
express words that the fee simple and inheritance of property 
were to vest in a company “ to and for the use of the navigation, 
but to or for no other use or purpose whatever,”—Held, that 
the words were inserted for the benefit of the vendors of the land, 
and the company was restraned from using the land for any 
purpose not authorised by the act.— Id. 

Devise of lands to successive tenants for life, and then in 
strict settlement, with a condition that he or they should reside 
in the mansion-house on the lands, and a declaration of forfeiture 
in„case of non-residence. The first tenant for life, who was a 
married woman, was named as such in the will:—Held, that on 
breach of the condition by her, the estate for life was forfeited. 
Dunne v. Dunne , 3 Sm. & G. 22.— Digest , Jurist . 

When lands are given to charity purposes on the happening of 
a particular event, there is a resulting trust in the meanwhile; 
but where real estate was vested in A. in trust, out of the rents, 
to keep it ready for the reception of plague patients during their 
sickness, but no longer, and for a burying place for them, and 
for no other use,—Held, first, that this was a present gift to 
charitable purposes, and not merely a gift contingent upon the 
reappearance of the plague; and, secondly, that there was no 
resulting trust in the meanwhile for the donor or his heirs* 
though the plague had not reappeared for more than 180 years* 
Atty.-Geu. v. Craven (Earl), 21 Bcav. 392 ; 2 Jur., N. S., 290 , 
25 L. J., Chanc., 291.— Digest , Jurist . 
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Where a legacy is given on condition, it must be strictly and 
literally performed; but where a bequest was made to A., on 
condition that he conveyed his estate B. and C., in such shares 

as shall be determined by “ - ” :—Held, that the gift was 

not rendered ineffectual by reason of the blank. Robinson v. 
IFeelwright, 21 Be'av. 214.— Digest, Jurist. 

A married woman, domiciled in France, entered into a contract 
in England respecting her reversionary interest in trust money 
invested in the English funds, which was substantially valid 
according to French law, although invalid according to English 
law; but the contract was not entered into in the manner 
prescribed by French law, which requires that there should be as 
many original instruments as there are distinct parties to the 
contract:—Held, that the French law gave capacity to make 
the contract, but that the English law regulated the form ot it, 
and that therefore the contract was valid; and it was enforced 
by decree. Guepratte v. Young, 4 De G. & S. 217.— Id. 

Every person able to contract,* * * § is generally able to make gifts. 
A minor,t or one of unsound mind,J cannot make gifts. Sickness 
and even mortal disease does not make a gift void, if the donor 
at the time was of sound mind ;§ but by Hindu Law a gift made 
by a person afflicted with an incurable distemper, is void, as his 
equanimity is considered to be disturbed ;|| or it made under the 
influence of lust or anger.^f A married woman both under the 

* Colebrooke, Contracts and Obligations, sects. 52 to Go. 

t Hedaya, vol. iii. p. 471. Menu, book viii. sect. 163. Nareda, Digest, book 
ii. ch. 4, sect. 53. 

£ Hedaya, vol. iii. p. 471. Menu, book viii. sect. 163. Nareda, Digest, book 
ii. ch. 4, sect. 53. 

§ Radamony Deby versus S.unchunder, S. D. A., Rep. vol. i. p. 85. Prino. 
Hindu Law, vol. ii. p. 219, 246. Hedaya, vol. iv. p. 503. By Mahomedan Law 
a gift on the death-bed, (that is, made during an illness from which the donor 
does not recover) is viewed in the light of a legacy. Hedaya, vol. iii. p. 162; 
vol. iv. p. 503. 

|| Menu, book viii. sect. 163. Nareda, Digest, book ii. eh. 4, sects. 53, 54. 
Colebrooke, Contracts and Obligations, sect. 645. Mitaeshara on Inheritance, 
ch. i. sect. 2, No. 14. 

% Nareda, Digest, book ii. ch. 4, sect. 53. Oatyayuna,, book i. soct. 201. 
Mitaeshara on Inheritance, eh. i. soot. 2, No. 14. Daya Crania Sangialia, ill. ii. 
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Maliomedan and the Hindu Law, can make gilts of her own pro¬ 
perty without her husband* s consent His consent is only requir¬ 
ed by the Hindu Law, to gifts of immoveable property, received 
from him ;t such property she has no right to dispose of even 

after his death. J _ 

There are no restrictions with respect to gifts to wife, children 
and relatives, they are rather looked upon favourably, as their 
object is increase of affection.§ It is considered improper to 
give more to one child than to another, but it is not illegal, || 
and even if such gifts should afterwards be found to have been 
detrimental to the interest of the creditors of the donors, they 
are valid,Tf provided they were made in good faith, and not to de- 
ceive the creditors.* 

Though it is customary for a Hindu family to live in a state 
of union as it regards board, property and religious ceremonies, 
a father may, if he chooses,! separate his children and make a 
division of his property among them. Such division may be 
made by him at any time, except when ancestorial immoveable 
property is to he divided, it being then necessary, that his wife 
should be past childbearing.! If the division is not carried into 

No. 14. Bhowanny Churn Banuijee versus Ramcanto Banurjee, S. D. A. Rep. 
vol, ii. p. 202. 

* Princ. Maliomedan Law, p. 154, 254. Digest-, book v. sect. 88. 

f Daya Orama Sangraha, ch. ii. sect. 2, No. 26! Daya Bhaga, cli. iv. sect. 1, 

No. 21. Digest, book v. sect. 476. 

% Daya Bhaga, ch. iv. sect. 1, No. 23. Nareda, Daya Crama Sangraba, ch. ii. 
gect, 2, No. 31. “ What has been given by an affectionate husband, she may 

consume as she pleases, when ho is dead, or may give it away, except immoveable 
property.” S. D. A. Rep. vol. ii. p. 314 .—Mberling. P. 122. 

§ Uedaya, vol. iii. p. 302. Princ. Maliomedan Law, p. 198, 237. Dacslrn, 

Digest, book ii. ch. 4, sect. 51, “presents given to a mother, a father, a spiritual 
teacher, a friend, a moral man, a benefactor, an indigent or unprotected person, 
and a learned man, are productive of benefit.” 

|| Princ. Maliomedan Law, p. 226. Yajnyawalcya, Digest, book v. sect. 26. 

*\\ S. D. A. Rep. vol. i. p. 152, Note. 

# Hedaya, vol. iv. p. 475. Menu, book viii. sect. 165. Princ. Hindu Law, 
vol. ii* p* 218.— Elberling p. 123. 

f Daya Bhaga, ch. ii. Nos. 4, 8, 20. Daya Crama Sangraha ch. vi. No. 1. 

Mitacshara on Inheritance, ch. i. sect. 2, No. 1. 

% Daya Bhaga, ch. ii. N 03 . 1, 7. Daya Crama Sangraha, ch. vi. No. 1. Nareda, 
Digest, book v. sect. 98. Mitacshara on Inheritance, ch. i. sect. 2. No. 7. 
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effect during the lifetime of the father, it is invalid and without 


effect.* 

According to the Bengal school, the father may make an 
unequal division of property acquired by himself exclusively, as 
well as of moveable ancestral property, and property of whatever 
description recovered by himself, retaining in his own hands 
as much as he may think fit, but ancestral immoveable property, 
and property to the acquisition of which his sons may have con¬ 
tributed, must be divided into equal shares among the sons, and 
the father can only retain a double share. 

According to the Benares and Mithila school an unequal dis¬ 
tribution of ancestral property of whatever description, as well 
as of immoveable property acquired by himself, is illegal. 

Whatever can be the subject matter of contracts in general, 
can also be the subject of a gift. Not only the thing itself, but 
the use and possession thereof may be given. No one can of 
course give away what does not belong to him, nor more than 
that which belongs to him, nor what is merely a personal right, 
for instance, an office, a pension, sacrificial fees, &c. A Hindu 
widow cannot make any gift from her husband’s estate, nor from 
the profits accruing therefrom, nor from her own acquisitions 
made by means of such property, or its profits, for worldly 
purposes, without the consent of her husband’s heirs, or unless 
specially empowered by her husband, because she has only a 
life-interest iii such property. Even a gift with the consent 
of the nearest heir at the time, is not irrevocably valid, as it may 
happen that he may not be so, at the time of her decease. As 
the life-interest is only given her for a special purpose, viz. for 
her maintenance and for the spiritual benefit of her husband, she 
cannot even transfer the use or the possession of such property 
during her lifetime ; her right is absolutely personal. 

A childless wife, receiving a portion on a partition by the 
father among his sons, and a mother, receiving a portion on a 
partition among her sons after their father’s death, are allowed 
to dispose of such portion by gifts or will, because though it was 


* Baja Blmga, oh. i. No. 38. Bhowany Churn Banurjco versus Iiafhcanto 
Banurjee, S. B. A. Rep. vol. ii. p. 202. 
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given for their maintenance, the law entitles them to the portion 
without, fixing any restriction on the use of it. 

A Zemindar cannot grant lands rentfree to Pagodas, Mosques, 
&c. or to private individuals, beyond the term of his own posses¬ 
sion or that of his heirs, without the consent of Government 
because the annual jumma, to be paid from the lands, is a right 
belonging to Government, and it is only the collection and 
enjoyment of the rent that is granted to the Zemindar during 
his possession on payment of the rent assessed upon the whole 
estate. Reg. I. 1793, Section 10. Ced. and Conqr. Prov. Reg. 
XLVII. 1803, Sect. 3. 


A manager of endowed lands or property cannot alienate such 
property by gifts, or otherwise, as the property belongs to the 
institution, not to the manager, but if the endowment was only 
a nominal one, it may be transferred by gifts. 

A gift of the entire property, except of immoveable ancesto- 
rial property under the Hindu Law, when the owner has any 
male descendant, (Sect. 273) is valid. The donor acts sinfully, 
if he should thereby leave his family unprovided for, but still 
the gift is valid; yet as nobody except a fool, a mad man, or a 
defrauder is likely to give away his whole property during his 
lifetime, the gift may for such reasons be invalid. 

Colebrooke, Obligations and Contracts, Sects. 66 to 81. 

Hedaya, vol. iii. p 292. Menu, book viii. Sect. 199 : “a gift 
or a sale thus made, by any other than the true owner, must by 
a settled rule be considered in judicial proceedings as not made.” 
Yrihaspati, Digest, book ii. ch. iv. Sect. 5, “ the prohibition of 
giving away is declared to be eight-fold. A man shall not give 
joint property, nor his son, nor his wife, without their assent in 
extreme necessity, nor a pledge, nor all his wealth, if behave 
issue living, nor a deposit, nor a thing borrowed for use, nor 
what lie has promised to another.” 

If a co-sharer make a gift of more than his share, the gift is 
valid to the extent of the giver’s share. Princ. Mahomedan 
Law, p. 208. Princ. Hindu Law, vol. ii. p. 212.— Elberling. 

When by a deed of gift several tilings are transferred, and 
the gift of some is valid, of some invalid, the whole gift is not 
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invalidated by the invalid part; but the valid part will remain 
valid and have legal effect * Thus, if a man makes a gift of a 
property mortgaged to another, without mentioning this circum¬ 
stance to the donee, the donee will be entitled to obtain the 
mortgaged property on paying off the mortgage. 

The Mahomedan Law goes still further, so that a gift, which 
would have been loholly invalid, if a particular fact had been 
known at the time of the gift, remains partly valid, if such fact 
first became known afterwards.f For instance, when a gift is 
made of landed property, and another person is afterwards found 
entitled to a share, the gift is valid to the extent of that part 
to which the donor is found entitled.J If it had bgen known 
at the time of the gift that the donor was only entitled to a 
share, the gift would have been invalid, on account of indefinite¬ 
ness, no division having taken place prior to the gift; (see Sect. 
276,) but as this fact first became known afterwards, the donee 
retains the share belonging to the donor. 

If the gift was conditional, the conditions are void under the 
Mahomedan Law; (Sect. 259,) but under the Hindu Law the 
donee is entitled to demand delivery of the thing after fulfilment 
of the conditions, (Sect. 261) and the donor is responsible for all 
deterioration caused by his neglect or fraud to the thing, until 
its delivery. 

If the gift is to take effect after the death of the donor, it is 
invalid under the Mahomedan Law, (Sect. 260) but under the 
Hindu Law the gift is valid and irrevocable. If the donee 
should die before the donor, the gift becomes of course null and 
void, and does not devolve upon the heirs of the donee, when 
this has not been distinctly declared. Thus : a father makes a 
gift in favour of his four daughters, to take effect after his death ; 
one of the four daughters dies before the father; the heirs of 
the deceased daughter are not entitled to her share, there being 
no special provision in the gift to that effect.§ 

Prmc. Mahomednu Law, p. 201. Princ. Hindu Law, vol* ii. p. 212. 

t Princ. Mahomedan Law, p. 208. 

+ M. Ilyatee Khanum versus M. Koolsoom Ivhnnum, S. P. A. Rep. vol i. 
p. 214, sec also p. IVo.—JElberling. 

§ M. Abea versus Eshwur Chunder Gangolv, S. P. A. Rep* vol. ii. p. 290 
confer p. 220, Princ. Hindu Law, vol. ii. p. 218.— l&tberUng* 
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Menu, book ix. p. 47. “ Once is a partition of an inheritance 

made, once is a damsel given in marriage, and once does a man 
say, “ I givethese three are by good men, done once for all 
and irrevocably Princ. Hindu Law, vol. ii. p. 250. 

COURT OP EXCHEQUER. 

EASTER TERM. 


Cooper and Another v. Woolfitt .—May 4 ih, 1857. 

Real estate — Revise — Emblements . 

The devisee of real estate is entitled to emblements growing 
at the time of the decease of the devisor, unless the language of 
the devise clearly shews the intention of the devisor that they 
should go to some other person. 

Bittleston, for the defendant, began.—He relied on the passage 
in Wms. Exors. 634, 5th ed., “The executor of a tenant in fee 
does not enjoy the right to emblements as against a devisee; for 
if the land itself is devised, the growing crops pass to the 
devisee, and the executor is excluded ;” and also cited Cox v. 
Godsalve, (6 East, 604, note); West v. Moore , (8 East, 339) ; 
Vaisey v. Reynolds , (5 Russ. 12) ; Blake v. Gibbs , (Id. 13) ; and 
Rudge v. Winn ally (12 Beav. 357). 

J. Brown, contra, urged that by law growing crops pass to 
the legatee of personalty, unless specifically devised to some one 
else; which he contended was not only not the case here, but 
the will shewed the intention of the testator that they should 
ctq to the legatee. In the course of the argument Martin , B., 
referred to Sliep. Touch. 430, 431, where it is stated that emble¬ 
ments are devisable. “ But,” adds the note, “ unless tenant in 
fee devise the emblements specially, they will belong to the heir, 
if the lands descend to him; but if the lands are devised, the 
emblements will belong to the devisee. And although the lands 
are devised to one person, the emblements may be given to 
another person.” Bramwell , B., likewise referred to Com. Dig., 
(( Biens,” G. 1, “Emblements upon the land at the death of 
the tenant are chattels, and go to the executor or administra¬ 
tor;” and 1 Roll. Ab. 727, pi. 18. 

Pollock, C. B.—The question is, whether the language of 
the devise in this case so clearly shews that the testator intend- 
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cd to give the growing crops to the legatee, that the rule of law 
which in the case of a devise of land gives growing crops to the 
devisee cannot apply. The ground on which it is held that the 
devisee shall take more than the heir, and thus take the growing 
crops, which the heir would not take, seems to be this—not that 
the devisee is not to be looked on, as an liaeres factus, but that a 
will is now looked on, not as substituting one person as heir 
instead of another, but as appointing a person to take by a con¬ 
veyance, and which must therefore be construed most strongly 
against the person making it. I take it to be quite clear if a 
man sells his estate, and is paid for it, the growing crops would 
pass to the purchaser; and therefore the devisee, who is to be 
considered as a persou taking by a conveyance deriving its force 
under the Statute of Wills, is to take all that can be given. 
Unless, therefore, it is quite clear by a devise that the growing 
crops are not given, the devisee must have them. Now, it is 
impossible to say that is the case here. I think the probability 
is, that the person who made this will never thought about the 
growing crops, but used general words, that his personal estate 
was to go one way and his real estate the other; and the 
argument that has taken place on this occasion may teach one 
how much better it is to stick to some clear definite rule than to 
consider if particular language can be made to mount up to some¬ 
thing which it is sought to make out. 

rr> o 

Martin, Bramwell, and Ciiannell, BB., concurring— Judg¬ 
ment for the defendant . 


Proteotio trahifc subjcctionein et subjectio profcectionem.—Allegiance and pro¬ 
tection are relative duties. 

In a suit instituted by a Hindu widow to recover fifteen Rupees 
as a monthly stipend as maintenance out of the estate of her de¬ 
ceased husband, a decree passed for plaintiff contingent on her 
returning to the protection of the head of the family. 21st 
August, .1850, Hursuuder Goopt, appellant. 

A party instituted an action to recover maintenance to which 
the defendant pleaded that she had left his protection and gone 
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to reside with her father, and therefore forfeited her claim to 
maintenance; but it appeared that the defendant had turned her 
out of doors and accordingly, in rejection of the plea, a decree 
passed for plaintiff. 10th August, 1852, Ramdhone Buttacharj, 
appellant. 

A considerable landholder in Benares died leaving four sons 
and a widow. The three elder sons joined in a rebellion against 
the state and being further guilty of continumacy under Regula¬ 
tion XL 1796, and the whole of their estates including the 
ancestral property were confiscated. In appeal to the Privy 
Council the decision of the Indian Courts was modified and the 
estate of the youngest son, who was a minor, was exempted and 
maintenance was further allowed to the widow. Grolab Koer, 
appellant, Moore’s Indian Reports, 17th December, 1817. 

Note ,—This maxim almost exclusively applies to political 
allegiance as between ruler and subject. But the principle is 
common to cases of maintenance as between husband and wife 
—the latter having a claim to maintenance, coeteris paribus, so 
long as she remains within the protection of her husband, and 
no longer. The student will find this subject treated in Broome’s 
Commentary, p. fiOl, et infra. Where the wife is driven to 
seek a separate residence, owing to her husband’s misconduct and 
he does not provide adequately for her maintenance elsewhere, 
she is considered by the law, his agent, to provide such neces¬ 
saries, suitable to his position in life—'Whilst they are living to¬ 
gether, ordinary domestic contracts, by the wife, in connection 
with household matters will be considered within that implied 
agency, but where they are extravagantly beyond the husband’s 
means, they will be considered beyond that agency—Where the 
husband and wife live apart by mutual consent, the husband 
will not be bound by the wife’s contracts. 

If a wife, from reasonable apprehension of personal violence, 
leave her husband’s house, and it becomes necessary, for her pro¬ 
tection, that she should obtain a divorce a mensa et thoro, the 
law gives her authority to pledge her husband’s credit for the 
expenses of the proceeding, and the question as to the husband’s 
liability is, whether, at the commencement of the proceeding 
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was such reasonable ground in iact for anticipating ill- 
treatment that the divorce was necessary for the protection of 
the wife. Brown v. Aekroyd, 5 El. & 151. 819; 2 Jur., N. S., 
283; 25 L. J., Q. B., 193.— Digest, Jurist . 

Such reasonable ground is not furnished by a momentary 
ebullition of temper on the part of the husband, nor by a threat 
of violence, from which no serious intention to commit violence 
can be inferred.— Id. 

Atkyns v. Peauice. —June 12 th, 1817. 

Authority of wife to pledge husband's credit for necessaries to 

children . 

A wife, having the care of the children during the husband's 
absence from the country, together with «a sufficient allowance 
for their support, and living in adultery with another man, has 
no implied authority to pledge the husband's credit for medicines 
supplied to the children. 

CodvDiutN, C. J.—-I am of opinion that this rule should be 
made absolute. It appears that the defendant's wife, having been 
left in this country by the defend ant, with his children, whilst he 
had gone to Australia, entered into an adulterous connexion 
with another person, who assumed her husband's name, and the 
plaintiff, a medical practitioner, supplied attendance and medi¬ 
cine to her and the children. I am of opinion that there was no 
authority on the part of the husband for the wife to bind him 
for what the plaintiff had supplied.' It is clear that she could 
not bind him for the attendance upon herself, because she was 
living in adultery at the time, which destroyed any such autho¬ 
rity. But it has been ingeniously put on the part of the plaintiff, 
that the wife was invested here with an authority, as the agent 
of the defendant, for necessaries supplied for the support of his 
children ; but if she was in that case his agent, she was so not 
qufi wife, but as a person entrusted with the care of the children. 
There then arises this objection, that this is not the case of an 
authority to provide necessaries for the defendant's children on 
his credit, for the authority is coupled with an allowance which 
the jury have found was sufficient for their support; so that it 
there be any such authority as has been contended tor, it is not 
3 D 
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in this particular case one to pledge the defendant’s credit. It 
has been argued by the plaintiff's counsel that there must be an 
authority implied to pledge the credit of the father, otherwise, 
notwithstanding the funds which had been provided for that 
purpose, the children might be destitute. But the answer to 
that is, that such authority must be implied only when either 
there were no funds at all provided, or the funds provided were 
insufficient for the purpose; and here it has been found that the 
funds were ample, and therefore there was no necessity to pledge 
the credit of the defendant. 

Cresswell, Williams, and Willes, JJ., concurred .—Rule 
absolute . 


_ . . . ( rerum ) usus.—Custom is the best interpreter of things 

Optnnus interpres | , egj3 ) or laW8 . 

Consuetudo ex certa causA rationali usitata, privat cominunem legem.—The Law 
gives way to reasonable custom. 

Malus usus est abolendus.—Evil custom should be set aside. 

Lex vincit consuetudinem.—The law abrogates customs at variance with it. 

Magister rerum usus.—Things are governed by usage. 

The reader is referred to Section 222. Best's Principles as to 
the.admission of evidence of usage in explanation of written 
instruments. 

a Evidence of usage has been admitted in contracts relating 
to transaction of commerce, trade, farming or other business, 
for the purpose of defining what would otherwise be indefinite, 
or to interpret a peculiar term, or to explain what was obscure, 
or to ascertain what was equivocal, or to annex particulars and 
incidents which, although not mentioned in the contracts, were 
connected with them, or with relations growing out of them, 
in elfectuation of the intention of parties. Where the language 
of the contract itself manifests an intention to exclude the oper¬ 
ation of usage, evidence of usage cannot be admitted." Best, 
, p. 290. Vide also Phillip's Law of Evidence, vol. II. p. 407, re-ad¬ 
missibility of evidence of usage in commercial or other contracts. 

Where an incumbent of a religious endowment appointed 




his successor and it was proved that the acknowledgment of the 
appointee, by an assembly of the Mohunts, according to estab¬ 
lished custom was necessary, which having been omitted, the ap¬ 
pointment was set aside as invalid, 3rd June, 1850. Moliunt 
Gopal Das, appellant. 

The receiver of the Supreme Court, applied by petition to 
exclude certain execution cases from the operation of the Statute 
Law of Limitation. Held that, the established practice of the 
Courts, arising in circumstances highly just and necessary, would 
not be departed from and Construction No. 916, to which legal 
exception had been taken, had been in operation for seventeen 
years, under which, many thousands of decrees had passed and 
could not be retrospectively rescinded, *21st January, 1851. 
Sandes, petitioner. Miscellaneous petition. 

The plaintiff who was a ehidless widow claimed one-third 
share of the patrimonial estate, to which adverse family custom 
was pleaded, barring childless widows from succession to patri¬ 
monial estate, and the lower Court gave the plaintiff a decree. 
Held in appeal that the exclusion of seven or eight childless 
widows, and no instance of any such widow having succeeded, 
coupled with a previous judgment of 1790, which had been 
impeached on insufficient grounds, ruling in favour of such 
exclusion, established the family custom and accordingly the 
decree of the lower Court was set aside, llussic Lall, Bhuuj, 
appellants, 9th June, 18J7. 

The plaintiff sued to recover 1000 Rs. on the basis of four 
shares and obtained a decree. In appeal objection was raised as to 
admissibility of the ekrars being on plain paper. Held that, 
with reference to the custom of the country between buyers and 
sellers, they were rather of the nature of private correspondence 
than bonds or legal instruments, appeal dismissed. Maharajah 
Juggernath Deo, appellant. 2nd Oct. 1817. 

Of “ malus us us” the annexed is an instance. It is always 
competent to a party to show that any usage is unreasonable or 
illegal.— Phillips, vol. VI. p. 423. 

Ihe custom of London which authorised the raising of a 
building on an old foundation so as to obstruct the passage of 
3 d 2 
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light and air through the ancient windows of a neighbour’s 
house, is abrogated by sect. 3 of the 2 and 3 Will. 4, c. 71. 
Merchant Taylor's Company v. Truscott (in error). 11 Exch. 
855; 2 Jur., N. S., 356 ; 25 L. Exch., 173—Excp. Cham. 

In an action in pre-emption held, that the Mahomedan Law 
of Limitation of one month was abrogated by the Statute Law 
or Sect. 14, Reg. III. 1793. 1st May, 1851. Mahomed Daresh, 
appellant. 

Note ,—This case rest on the maxim “ lex vincit consue- 
tudinem,” but the good of the people required that the ruling 
should have been under the maxim “ consuetudo vincit legem.” 
A prescriptive custom which obtains for years, is as it were a 
lex loci, and always rests on some cogent basis and rarely can be 
interfered with, without causing mischief. Thus in the province 
of Behar, henceforward every transfer of real property may 
become the subject-matter of an action in pre-emption, for twelve 
years next following the date of the plaintiff’s hearing of the sale, 
in substitution of the period of one month as heretofore. Omnis 
innovatio plus novitate perturbat quam utilitate prudest, every 
innovation causes more harm and derangement of order by its 
novelty, than benefit by its abstract utility. 

In an action raised by a younger son, held in accordance 
with the lower Courts, that under the local family practice, the 
claim to succession as per inheritance could not be sustained 
Lala Indernath, appellant. 3rd Feb. 1815. 

The plaintiff and the defendant occupied contiguous portions 
of land. For more than forty years, and as far back as living 
memory went, the occupiers of the plaintiff’s land had been in the 
habit of passing over the defendant's land to a brook which lay 
on the other side of that land, and‘of damming up the brook, 
when necessary, so as to force the water into an old artificial 
watercourse which ran across the defendant’s land to the plaintiff’s 
land. They did this, for the purpose of supplying their cattle 
with water, whenever they wanted the water, except when the 
owners of the defendant’s land used the water, as they did at 
certain seasons of the year, for irrigation:—Held, that upon 
his evidence, the jury was warranted in inferring an user, as of 
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right, by the occupiers of the plaintiff’s land, of the easement 
on the defendant’s land, and, that for the interruption of such 
easement, the plaintiff might maintain an action against the 
defendant. Beestou v. Weate , 5 Ei. and Bl. 986.— Digest, Jurist. 

The enjoyment of an easement as of right for twenty (or 
forty) years next before the commencement of the suit, within 
the 2 or 3 Will. 4, c. 71 means a continuous enjoyment as of 
right for twenty (or forty) years next before the commencement 
of the suit, of the easement as an easement, without interrup¬ 
tion acquiesced in for a year, and such right is defeated by unity 
of possession during all or part of the period of enjoyment, 
though such unity of possession has its inception after the com¬ 
pletion of the twenty (or forty) years. Battiskill or Bathimill 
- v. Reed, 18 C. B. 696 ; 25 L. J., C. P., 290.— Digest, Jurist. 

Therefore, where the plaintiff had enjoyed a way as of right, 
and without interruption, from 1800 to 1855, when the action 
was brought,—Held that his claim under the statute was defeated 
by a unity of possession from 1813 to 1853.— Idem. 

The plaintiff claimed under a right to be present at all 
marriages and to receive a paneebatta from the member of a 
certain community under such circumstances. Held that a 
decree upon such a claim could not be enforced, and an appeal 
can only be brought upon an usage having the force of law. 
21st March, 1840. IUmguthie Biswas, appellant. 

Note. —A. particular or local custom may be defined to be {t an 
usage which has obtained the force of law, and is in truth the bind¬ 
ing law within a particular district or at a particular place, of the 
persons and things which it concerns.” The custom, must have 
prevailed so long that that memory of man runneth not to the con¬ 
trary, so that if any one can show the beginning of it is not a good 
custom. It must be a continuous custom, for any interruption 
would cause a temporary censure and its revival would cause a new 
beginning within the memory of parties, which would void the 
custom. It must be reasonable, that is to say not unreasonable 
and it must be certain, otherwise it will be bad for uncertainty, 
for if it be not certain it caunot be proved to have been time 
out of mind, for how can any thing be said to have been time 
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out of mind, when it is not certain what it is, and 2ndly every 
custom presupposes a grant and if a grant be not certain it is 
void. Customs must be consistent with each other, for if 
really customs they are of equal antiquity and must have been 
established by mutual consent, which is impossible if they be con¬ 
tradictory.” Vide Broome's Commentaries, pp. 11 to 21. 

A sale of a joint undivided property, one of the owners of 
which was a minor at the time of the sale, held invalid, under 
the Mithela law, in a district where that law applies, inasmuch 


as the assent of all the sharers is necessary. 24th March, 1853. 
Musst. Roopna, appellant. 

According to family custom, the succession to the estate was 
not regulated by the ordinary rules of inheritance, but the indi¬ 
vidual oi the family who might be the jobraj succeeded. Where 
no jobraj had been appointed, the widow instituted an action to 
succeed to the estate of her deceased husband and to reverse 
the Collector's decree in favour of the hurra Thakore in whom 
the succession vested on failure to appoint a jobraj. This being 
the established custom and it being the rule that whoever is the 
hurra Thakore, must necessarily be also the jobraj if one be 
appointed, and his non-appointment being owing to disputes 
between the plaintiff's late husband and the hurra Thakore, the 
action based upon rules of natural inheritance was dismissed. 
July 26th, 1820. Ranee Somitra, appellant. 


In the absence of all evidence of particular usage, the extent 
of the right of the Crown to the sea shore landwards is primd 


facie limited by the line of the medium high tide between the 
springs and neaps. Attorney •General v. Chambers , 4 De G. Mac. 
and G. 206 ; 18 Jur. 779 ; 23 L. J., Chanc., 662.— Digest, Jurist. 

An appeal special was admitted under the following certi¬ 
ficate :— 


With reference to the Decision of S. D. A.—N. W. P. 28th 
May, 1849, Shah Mucbool Ali, appellant and Precedent, p. 299, 
S. D. A. Reports, 9th July, 1883, whether as declared by the 
Judge, the Mahomedan law of pre-emption is applicable to 
Hindoos. 

“ Whether, in defect of vicinage and contiguitj', the law of 
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pre-emption even on prescription, can hold good, should it be 
held that the right of pre-emption does still exist, or the various 
precedents of the Courts have decided, on the ground of local 
usage and custom. It is worthy of note, that these precedents 
have not been governed on the laws of the parties respectively 
whether the Shastra or the Koran.” 

Held, that the precedent applied as referred to in the certi¬ 
ficate, the A. S. D. precedent did not apply because in that 
case, the plaintiff was a Mahomedan and the defendant a Hindoo 
who objected to the Mahomedan law. In the present case the 
defendant is a Mahomedan objecting to the claim of a Hindoo 
plaintiff to obtain a benefit under the Mahomedan law, and the 
special appellant further is a Mahomedan,.purchasing 0 by private 
sale, the rights of Hindoo parties and can therefore stand only 
on the grounds of their rights as Hindoos. 

The second precedent referred to p. 299, vol. 5, LI. S. D. July 
9, 1833, does not apply because it was in a suit in Bengal, 
Dacca, Jelalpore, in which a babusta was given by the pundit, 
declaring that “ the claim of the right of Shufee is not legal 
under the Bengal shastra,” whereas the present case is of the 
Behar Province, in which part of the country it has been fre¬ 
quently held (see case Newal Lall, vol. 7, p. 129, and Qmrao 
Singh and other appellants, p. 891, 1818, 30th Deer.) that the 
Mahomedan law of pre-emption is established not by its force, 
as Mahomedan law, but on the ground of fixed and recognized 
local usage and custom. The lower Court has shown that it 
rests on prescriptive usage. 

And such usage of itself is law binding on all classes to 
whom the usage has been prescriptively held applicable. It is 
unimportant whether the usage has given local force to rules of 
Mahomedan or of Hindoo or of any other law. Whatever has 
been so established by usage, has become law within the local 
limits, as ruled in Newa Lall, appellant. July 25th, 1843. 

The claim set up by the plaintiff is founded on the right oi 
pre-emption which is recognized amongst Hindoos in some 
parts of the country on the ground of custom : it has its origin, 
however, in the Mahomedan Law, the rules and restrictions of 
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which are considered even by the Hindoos themselves as appli¬ 
cable to the practice as existing amongst them. It would be a 
question therefore in a case parallel to that of Shah Ali ol the 
Agra Court, 28th July, 1849, whether a claim could be resisted 
by a Hindoo defendant as against the Mahomedan plaintiff, 
under the special rule, Sec. 9, Reg. VII. 1832. For the claim 
would be founded on rules and practices made law by custom. 
Held that the decision below was correct on the grounds of 
prescription under the Mahomedan law of pre-emption. 8th 
May, 1851, Sheikh Nuzer Ali, appellant. 

In a sale, which the purchaser annulled in favor of his vendor 
never carried out, the plaintiff sued in pre-emption. Held that 
according co local custom in pre-emption, the mere annulment of 
the sale by the contracting parties was no bar to the action. 
25th August, 1852. Sheo Dyal Roy, appellant. 

Note .—Semble the applicability of cessante causa cessat effectus 
—and cessante ratione legis, cessat et ipsa lex. adv. vult that 
the claim in pre-emption would fail. 

In an action, to which both parties were Sheas, the Court will 
rule agreeably to the doctrines of the sect according to which 
the inheritance passes to the daughter instead of to the brother 
of the deceased. August 12th, 1822. Dedar Hosene, appellant. 

By charterparty the defendant agreed to load on board a 
vessel at Trinidad “ a full and complete cargo of sugar, molasses, 
and [or] other produce.” It appeared that it was the custom at 
Trinidad to load sugar in hogsheads and molasses in puncheons, 
in which mode they were carried more conveniently and with 
less loss to the merchant, and that a full and complete cargo of 
sugar and molasses meant a cargo so packed :—Held, on appeal 
in the Exchequer Chamber (affirming the judgment ot the Court 
of Exchequer) that the custom was admissible in evidence ; for 
it was applicable to such a charterparty, and did not control 
but only explained the contract, which ought to be construed 
with reference to the usage at the port of lading, and that the 
custom was reasonable and good in law. Cuthbert v. Gumming y 
(on appeal), 11 Exeh. 405 ; 1 Jur., N. S., GS6; 24 L. J., Exch., 
310—Exqh. Cham.— Digest, Jurist. 
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By a deed dated in 1539, C. conveyed lands to a corporation 
for charitable purposes, subject to a covenant by the corporation, 
that whenever the terra, of years which P. and others then had 
in a farm, part of the property, should determine, then if any¬ 
one of the heirs of the body of W. should make request to the 
corporation within one year after the farm should be void, then, 
and so often as any such chance should fall, the corporation 
should grant a new lease of the farm to such heir for thirty-one 
years, at the old rent, and so to continue from time to time for 
evermore if any such request within the time aforesaid should 
happen to be made at the end of every lease and estate which 
thereafter should so be made. The corporation from time to 
time granted renewed leases under this covenant, the last lease 
being granted in 18] o. In 1723 a decree was made ordering 
the corporation to grant a fresh lease according to the covenant, 
and in 1732 a decree was made for carrying out the former 
decree, with a variation arising from subsequent circumstances, 


but on neither occasion was the question of remoteness raised, 
nor was the Attorney-General a party to the proceedings, the 
suits not being hostile as against the corporation; who did not 
dispute the right to renewal :—Held, that the covenant did not 
create a right in the nature of an estate tail, but was intended 
to confer a right on the persons who at the expiration of each 
lease should for the time being answer the description of heirs 
of the body of W., and that it was therefore void as tending to 
a perpetuity. Hope v. Gloucester (Corporation), 2 Jur., N. S., 
27; 25 L. J., Chanc., 145—L. J.— Digest , Jurist . 


Held, also, that as the question of perpetuity was not raised 
in, nor was the Attorney-General a party to, the old suits for 
granting fresh leases, the decrees in those suits did not establish 
the validity of the covenant as against the charity.— Hern . 

Although presumptions are made in support of long posses¬ 
sion and ancient usage, no such presumption could be made as 
would establish such a right to renewal as was provided for by 
the covenant in question. Knight Bruce, L. J.— H. 

The customary law of the Isle of Man respecting legitimation 
by subsequent marriage of the parents, was proclaimed at a 
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tynwald, held on the 13th of July, 1577, as follows : "If a man 
get a maid or young woman with child before marriage, and 
within a year or two after doth marry her, if she was never 
slandered or defamed with any other before, that child begotten 
before marriage shall have his father’s corbe and his farme, 
according to the custom of this Isle.” This custom was (among 
other laws) propounded for the resolution of all doubts therein, 
to the two deemsters and twenty-four keys of the island, on the 
24th of June, 1594, and was by them confirmed and answered 
as follows : " If a man get a maid or young woman with child, 
and then within a year or two afterwards doth marry her, we 
judge them to be legitimate by our customary laws.” Upon a 
construction of this custom,—Held, affirming the judgment of 
the Court of Chancery of the Isle of Man, first, that such cus¬ 
tom was not a rule of descent to lands of inheritance descending 
from father to son, but embraced the case of a female entitled as 
purchaser under the trusts of a will. Quane v. Quane , 8 E. F. 
Moo. G3.— Digest, Jurist . 

Held, secondly, that the custom applied to a case where more 
than one child had been born before marriage.— Id. 

Held, thirdly, that a child was legitimate, although more 
than two years had elapsed between the time the woman was 
gotten with child and the marriage of the parents.— Id . 

Menu, B. i. p. 108, “ immemorial custom is transcendent law.” 
Consult p. 110 "thus have holy sages, well knowing the law is 
grounded on immemorial custom, embraced as the root of all 
piety, good usages long established.”—Sumrun Singh versus Khe- 
dun Singh. S. D. A. Rep. vol. ii. p. 116. 

The Law has abolished several customary practices such as 
the collection of duties from gunges, hauts and bazars called 
“ Sayer,” which is contrary to Reg. XXVII. 1793, Reg. VI. 
1811; salamees to landholders on marriages, abolished on the 
]5th August, 1772, Sect. 13, and other Abwabs, of ryots and 
tenants now incorporated in the land rent. Reg. II. 1795, Sect. 
14, Cl. 7; Reg. XXV. 1803, Sect. 27; Reg. XXVII. 1803. 
Sect. 53, Cl. 12. Acceptance of Nuzurs by public officers, 
C. O. B. of R. No. 27, 23rd June, 1829.— Elberling . 
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Ill former times the right of primogeniture* * * § prevailed to a 
certain extent, but that, with other usages, has been abolished 
in the present or Cali age.f In the succession of principalities^ 
and large landed estates, long§ established Koolachar (family 
usage), or local custom, will conve}^ the property to one son, to 
the exclusion of the rest.|| 

Note ,—In India “in addition to the Regulations, precedents 
and usages or customs are other sources of the law of the land of 
the greatest importance and of scarcely less weight than the 
written Laws and Regulations. Civil society is not a mecha¬ 
nical machine formed and regulated by certain unchangeable 
and written laws, but a moving and continually changing con¬ 
nection of individuals and families: the- laws and* regulations 
must change with the society which they are to regulate. Be¬ 
sides, it is impossible that the written law however perfect and 
complete could contain rules and directions for all human affairs ; 
so far indeed is this from being necessary, that it would only be 
detrimental to the happiness of the people, and prevent all mor¬ 
al and social improvement, as long as there is no necessity for 
interference on account of uncertainty of the real customs and 
usages, or of their moral character and nature, the Go¬ 
vernment will not interfere by enactment. The usages form 
themselves, alter and amend themselves as the state of things 


* Menu, book ix. Sect. 115, 117. Dowala Digest, book v. Sect. 41. Grotama 
Digest, book v. Sect. 51. Mitacshara on Inheritance, ch. i. Sect. 3, No. 4. 

f Aditya Parana. Gen. Note to Menu, Daya Bliaga, ch. iii. Sect. 2, No. 2G, 
27. “ Persons of the present day, who are younger brothers, entertain not 

great veneration for their elders, equal distribution is accordingly alone seen in 
the world, as also, because elder brothers deserving of deducted allotments are 
now rare.” The distinction between a virtuous and not virtuous son, is also 
abolished : “at present a third part is allotted to a son given without inquiring 
his good or bad qualities.” Digest, book v. Sect. 396. Mitacshara on Inheritance, 
eh. i. Sect. 3, No. 4. 13ojrub Roy versus Rusoomooy. S. D. A. Rep. vol. i. p. 27. 
t Zemindaries are considered tributary principalities. Colebrooke. 

§ S. D. A. Rep. vol. v. p. 198. 

II K<*g. XI. 1793, Sect. 2, CL G. Ben. Reg. XLIV. 1795, Sect. 2, Cl. G ; Reg. X. 
1800, Sect. 2 j Reg. XII. 1805, Sect 36. BemolaDoby versus Goculnath, S. 1>. A, 
Rep. vol. i. p. 29. Koonwur Bodh Singh versus Seonalh Singh, ibid vol. iii. p. 
92. Strunge, vol. ii. p. 447.— mberling, 
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requires. Custom will sometimes abolish the written laws. 
The right of Koolin Brahmins is founded on custom contrary 
to Hindoo Law.” Elberling, Treatise Inheritance, 42. “ The 

validity of custom is universally acknowledged ; not only the 
validity of general and local custom, but even of family custom 
or customs observed only by certain classes of individuals. 
A person settling in a foreign district is not to be deprived of 
the benefit of the laws of his native country or district provided 
he adhere to its customs and usages.”—Idem. Menu book vii. 
p. 41. A king who knows the revealed law must enquire into 
the particular law of classes, the law or usages of districts, the 
custom of traders, and the rules of certain families, and establish 
their peculiar laws, if this be not repugnant to the law of God. 
Note to above, and instances given. Then again, to make a 
custom valid, it is necessary that it shall have existed so long, 
that the memory of men runneth not to the contrary, Menu B. 
i. p. 108. Immemorial custom is transcendent law, also p. 110, 
thus have holy sages well known, the law is grounded on imme¬ 
morial custom, embraced as the root of all piety good usages 
long established. Also as above—custom must be continuous, 
but vide chapter v. Elberling, Treatise on Inheritance, article 
Precedents and Customs. 

Bcmola Debee versus Gokoolnath. S. D. A. Rep. vol. i. p. 20. 

The custom, that an office was inheritable, is unreason¬ 
able, when the performance requires particular qualifications; 
and that the perquisites were divisible without performing any 
part of the duties of the office is unreasonable, as the perquisites 
are payment for work done and performed. (Sect. 207.) 

The custom among Koolins of marrying many wives, who 
are to be maintained by their father and his family. Dig. vol. v. p. 
399, is unreasonable and ought not to be considered valid. 

The plaintiff sued for possession to a certain estate, on the 
grounds of long established family custom, according to which 
the eldest son of the reigning Rajah inherited the Raj, the 
brothers receiving the title of Koonwar, and the sons that of 
Thakoor and Mohasoy, and so forth, and obtained a decree 
in the lower Court, on the grounds of established custom. Held 
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in appeal, that in cases of family usage pleaded* against the 
ordinary law of inheritance, it is necessary that such usage be 
ancient and invariable, and established by clear and positive 
proof, which was wanting in the particular case before the Court, 
and accordingly the orders of the lower Court, resting on family 
usage, were reversed in favour of the common law of inheritance, 
Ramcliorun Mojumdar, appellant. 12th May, 1856. 

Note .—Of malus usus, a familiar instance will occur on the 
abolition of suttee or widow-burning, also in point, as an example 
where lex vincit consuetudinem, vide Strange’s Hindu Law, 
chapter 10, p. 241. 

The case of Race v . Ward and others shows the supremacy of 
custom over the law, as recognized in the English' Courts as 
reported in the Jurist, June 6th, 1857. 


SITTINGS IN BANC AFTER HILARY TERM. 

Race v. Waud and Others.— Feb . 3 rd, 1857. 

Custom—Right to loell—Inclosure Act—Way not set out — 

User —41 Geo. 3 ,c. 109, 10, 11, 14. 

Trespass for entering a close. Plea, justifying under a cus¬ 
tom for the inhabitants of IT. to take water from a-well in the 
close. In 1809 the close was allotted to plaintiff under an in¬ 
closure act, which incorporated the general Inclosure Act, 41 
Geo. 3, c. 109. Sect. 10 of the 41 Geo. 3, c. 109, empowers 
the commissioner to set out ways and watering-places; by sect. 
11 all ways not set out are extinguished; by sect. 14 the allot- , 
ments are to be full of compensation for all rights to which the 
allottees were before entitled; and after the making of the award 
all rights whatsoever by the local act intended to be extinguish¬ 
ed are to cease and be extinguished. A. continuous use of the 
Well by the inhabitants for forty years was proved; but the lo¬ 
cal act did not refer to the well, or any waj^ to it, and the 
award, though it set out certain watering-places and ways to 
fhem, did not set out the well, or any way to it:—Held, that 
the right to the well was not directly extinguished by the 
award, together with sects. 10 and 11 of stat. 41 Geo. 3, c. 109, 
nor by sect. 14 of stat. 41 Geo. 3, c. 109, taken with the local act; 
and that if the way to it was extinguished by the operation of 
sect, 11, the custom was proved by the user. 


<SL 

Coleridge*, J.— I am of opinion that this rule ought to be 
discharged. 

The ground on which the argument in support of the rule 
was first put was, that by the effect of the local act, coupled 
with the general Inclosure Act, the way to the well was extin¬ 
guished, and consequently all access to it being put an end to, 
the right to the well itself was also extinguished. It has now 
been further argued, that the right to the well itself was extin¬ 
guished by the award of the commissioner under the two acts 
of Parliament. 

With regard to this latter argument, the right to the well is 
not in express terms extinguished by the award; if at all, it 
must be impliedly extinguished by the operation of sects. 10 
and 11 taken together, or by sect. 14? of the general Inclosure 
Act. Assuming that a well is included within the word “ water¬ 
ing-places” in sect. 10 upon which it is not necessary to express 
any opinion, that is only an affirmative section, empowering the 
commissioner to set out new rights. Passing on to sect. 11, we 
find that all roads, ways, and paths which shall not be set out 
shall be extinguished, and taken as part of the lands to be 
divided, allotted, and inclosed; but the same is not said as to 
watering-places. That disposes of the argument founded on 
sects. 10 and 11. Then it is said that sect. 14, by the operation 
of the general words which it contains at^its close, extinguishes 
the right to the well. But that section is limited to those rights 
which by the local act are intended to be extinguished; and Mr. 

Hall has failed, considering the user of the well for the long 
period proved, to satisfy us that it was intended by the local act 
to extinguish the right to wells. All that he said was, that 
because the object of the local act was the advancement of 
agriculture, the intention must have been to extinguish the 
well. So far from its being so, in many cases the preservation 
of a well and watering-place would be a most important thing to 
be looked after by the commissioner; and in this award there is 
a positive clause preserving some watering places. Therefore it 
is not a true proposition that this right was intended to be 
extinguished by the local act. As, therefore, the well is not 
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expressly nor inferentially extinguished,' we must take it, on 
this evidence, that the right to this ancient well remains. 

But assume that this way, which existed before .the inclo¬ 
sure, was included within sect. 10, by which the private ways 
were to be set out, upon which again I express no opinion; 
assuming also, that not being set out by the commissioner in his 
award, it was extinguished by the operation of sect. 11; still 
there has been for nearly fifty years an uninterrupted approach 
to the well allowed by the owner of the land. That is sufficient 
for the defendants under this plea; they are not bound to prove 
a right for the public to go to it. We are bound to presume 
that there was a legal origin for the user; and one way of 
accounting for it would be, that immediately after '‘the award 
.there was a grant of a right of access to the well by the owner 
of the new inclosure. 

Therefore I am of opinion that the verdict for the defendants 
should stand. 

Wightman, J.—The plea is, that the inhabitants of Horbury 
had a right by custom to take water from the well in question. 
It is said that it was taken away by sects. 10 and 11 of the 
general Inclosurc Act, coupled with the award. But that is not 
so, because, even supposing the case within sect. 10, and the 
commissioner had power to set out wells under the word “ water¬ 
ing-place,” as he thought that he had, because he has set out 
several wells, with footways to them, it does not follow that the 
right to actually existing wells was taken away by the operation of 
sect. 11, if they were not set out. There is no mention of wells 
and watering-places being extinguished, unless expressly decided 
on and set out, as there is with regard to ways, viz. that all ways 
Dot set out shall be extinguished, and cease to be rights. It is 
said also that the right is indirectly taken away by the operation 
°f sect. 14 of the general Inclosure Act, which enacts that all ‘ 
mghts intended by the local act to be extinguished shall be 
extinguished; and that this was a right intended by this local 
act to be extinguished. But I do not find any clause in the 
local act empowering the commissioner to take such a right as 
this into consideration; and it does not appear that there was 
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any dispute with any person. Therefore there is no sufficient 
ground for saying that the right to take water from the well is 
directly taken away. 

The strongest ground relied upon was, that the right was 
indirectly taken away by the operation of the Inclosure Act, 
extinguishing all ways not set out by the commissioner in his 
award. It was said that this was a claim for all the inhabitants 
of Horbury to get water from the well, and if at any period they 
could not get it, the right was extinguished. It is only by shew¬ 
ing an impossibility to get at the well that the argument can be 
sustained. But though the way to the well was extinguished 
"the means of getting water from it was not gone. . As far as 
appears from the evidence for the last forty years, there have 
been just the same facilities for getting water from the well as 
before. Therefore there is no necessary conclusion, from the 
extinguishment of the way, that the right to the well was 
extinguished. There may have been a preceding bargain with 
the owners of property, either by an individual agreeing to give 
so much a year, or by the inhabitants of Horbury raising a sum 
of money by subscription to purchase the way, that though the 
way was extinguished by the inclosure, they should have a grant 
of a way to it. If so, the right to the well was not lost. If 
there is any ground upon which the right could be legally 
exercised, we ought to presume that it was legally exercised. 

Erle, J.—The issue is, whether an immemorial right of using 
this well has been proved. It is quite clear, that beyond the 
time of memory the inhabitants of Horbury have gone to the 
well, and taken water from it. But the plaintiff contends that 
the right to do so was extinguished*by the general Inclosure Act, 
by sect. 10, which empowered the commissioner to set out ways 
and watering-places; and sect. 11, which enacts, that all ways 
not set out shall be extinguished ; that the award did not set out 
this well, nor any way to get to it; and that it was intended, 
that as the award did not set out a way to it, and the defendants 
did not shew a way of getting at it, the way was gone, and 
therefore the well was lost also. That is a consequence which I 
do not assent to, viz. that the extinguishment of all right of 


MIN/Sr^ 


-101 



<SL 


way to the well would moan an extinguishment of the well to 
which it leads; though I do not affirm that a right of access to 
the well would exist if it was not set out. But if an immemorial 
right to a well exists, and an act of Parliament is passed which 
enacts that no person shall have a right to go over the surround¬ 
ing land, I can conceive that still tire immemorial right might 
exist, subject to some arrangement for the inhabitants getting 
at the use of the right. 

The other ground for saying that the right to the well was 
extinguished is under sect. 14? of the general Inclosure Act, 
which says that after the award is made, all rights intended by 
the local act to be extinguished, shall be extinguished. This is 
an immemorial right of taking water from a well, aftd it is said 
that by necessary implication it was intended to be extinguished; 
but that is a proposition which does not command my assent. 
The right of getting water for the inhabitants of Horbury is of 
wide importance; and I should never presume an intention to 
extinguish such a right for the sake of a benefit to agriculture. 

Then we have the fact of an uninterrupted stream of access to 
the well for more than forty years down to the present time, for 


domestic purposes ; and we ought not to infer that this was at any 
time contrary to law, unless it is made out clearly to be impossible 
to get to the well. 

Crompton, J.—The plea sets up an immemorial custom for the 
inhabitants of Horbury to take water from the well in question. 
I am not prepared to say that they do not claim a laudable custom, 
not only to take the water, but also access to the well. Issue is 
taken on this plea, and we are to say whether it is proved. 1 
think it is. The only answer to the claim is, that the well has 
been extinguished. But I do not find that any power is given 
to the commissioner to extinguish the well. Power is given 
to the commissioner to set out ways and watering-places. The 
power of extinguishing rights is given by sect. 14, but this way is 
not within it. Express power is given to extinguish rights of 
common; but no other rights except those intended to be extin¬ 
guished by the local act are to be affected, and no intention to 
extinguish the right of way to the well appears in stat. 49 Greo. 
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c. 77. It it had beeu intended; it would have been given in 
express terms. 

If there had been a direct extinguishment of the well by the 
award; it would have been beyond the power of the commissioner, 
and therefore void. 

I am inclined to think 'that the custom itself involves a reason¬ 
able access to the well, but it is not necessary for us to decide 
that point. 

The plea is proved, and therefore the verdict was rightly 
entered for the defendants .—Rule discharged. 

The case of Wright v. Mills given below might have been 
v referred to an earlier maxim “de minimis.” It shows the force 
of established practice and judicial custom in the particular class 
of cases to which it refers. 


COURT OF EXCHEQUER. 


EASTER TERM. 

Wright v. Mills.— May 12th. 

Fraction of day—Judicial act—Signing judgment—Death of de¬ 
fendant. 

Judicial proceedings are to be considered as taking place at 
the earliest period of the day on which they are done; and 
therefore, 

Where judgment was signed at the opening of the office at its 
usual hour, eleven a. m., the defendant having died at half-past 
nine a. m. on the same morning—Held regular. 

In this case a rule was obtained by the personal representative 
of the defendant to rescind an order made by Williams, J., for 
setting aside a judgment and execution under it. The ground 
of the order was, that judgment had been signed at the opening 
of the office at its usual hour, eleven a. m., the defendant having 

o 

died at half-past nine a. jvi. on that same'morning. 

Pollock, C. B.— We are all of opinion that this rule must be 
made absolute. The principal authority on the subject is the 
case in the Exchequer Chamber of Edwards v. Reg., (9 Exch. 
628), on a writ of error from the judgment of this Court, 
(reported at p. 32 in the same volume), in which there was a 
difference of opinion among us. The question there was whether 
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a fraction of a clay coulcl be considered with reference to the time 
of issuing an extent and an adjudication in bankruptcy. This 
Court, consisting of myself and Parke and Platt, BB., my Brother 
Martin dissenting, held that it could not; and upon the ground 
that in the Exchequer, if the right of the Crown and that of a 
subject at all interfere with each other with respect to matters 
arising on the same day, although the act of the Crown may 
have been posterior to that of the subject, still it should have 
priority. That decision, probably in consequence of the dissent 
of my Brother Martin, was taken to the Exchequer Chamber, 
and affirmed by the unanimous decision of that Court. The 
judgment there was delivered by Coleridge, J., and proceeded 
on a dilferent footing, not at all, however, repudiating the doctrine 
of this Court, that the right of the Crown would prevail in all 
contests between the Crown and a subject where the question 
was which was to have priority. But the judgment of the 
Exchequer Chamber proceeded on a broader and wider principle, 
viz. that whether between the Crown and a subject, or between 
subject and subject, judicial proceedings are to be considered as 
having taken place at the earliest period of the day on which 
they are done. It was there expressly stated that the Court will 
inquire what time a party does a particular act—e. g. filing a 
bill or delivering a declaration—and for that purpose will ascer¬ 
tain the hour at which the Courts were sitting, &c. ; but the 
Court lays down this rule—“ It is otherwise with regard to a 
judicial proceeding.” And Shelley's case (1 ltep. 93) is there 
cited, where a recovery suffered on the first day of term was 
held good, although the party had died that morning before the 
Court sat. I consider that case of Edwards v. Reg. as an 
undoubted authority, to which we ought to conform. Now, it 
appears to me that signing judgment is a judicial proceeding, 
and consequently to be considered as having taken place at the 
earliest period of the day when it is done, and therefore not 
invalidated by what occurred in the present instance. I also 
think that the Statute of Frauds, 29 Car. 2, e. 9, supplies 
very good reasons confirmatory of this view. There can be no 
doubt that by the common law, if the signing of this judgment 
3 v 2 
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bad taken place out of term, it would have related back to the 
preceding* term, i. e. to the first day of it. This the Statute ol 
Frauds considered a hardship, for a man might have sold his 
estate, and yet a judgment subsequently signed would have 
bound the lands in the hands of an innocent purchaser for value. 
To meet this difficulty, that statute renders such judgments 
valid only from the day of signing, but says nothing about 
hours or minutes. If, therefore, this judgment would have been 
good before the Statute of Frauds, it ought to be so now, 
notwithstanding the death of the defendant on the same day. 

A case of Chick v. Smith (8 Dowl. 337) has been adverted to 
* by the defendant’s counsel, in which Patterson, J., ruled that he 
would take ilotice of a fraction of a day where a fieri facias was 
issued after the death of the defendant, and on the same day. 
Now there can be no doubt that the issuing a fieri facias is a 
judicial act, as well as signing a judgment—it is the act of the 
Court, not of the party;—and my Brother Williams was 
probably induced by the authority of that case to make the 
present order. We consider that case to be more in accordance 
with the rules of common sense than the rule I have stated 
relative to judgments being supposed to be signed at the earliest 
hour of the day when they are signed ; but although it is exceed¬ 
ingly desirable that all the decisions of the Courts should, as 
far as possible, be in accordance with the decisions of common 
sense, it is impossible to overrule the established practice, which 
is, indeed, the law, of the land and the right of the suitors. If, 
therefore, the plaintiff satisfies us that by this practice of the 
Court, the signing this judgment, which is a judicial act, is to 
be considered as having been done at the earliest moment of the 
day, it is the law of the land and the right of the suitors that 
we should decide according to the established practice, although 
founded on a fiction, as it is called. In truth, however, it only 
amounts to this, that by the practice of the Court you may 
inquire whether the party was alive on the day, but you shall 
not inquire into the precise time of his death on that day; and, 
indeed, one of the grounds on which the practice was established 
may have been to prevent that sort of inquiry. 
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I therefore think that this rule must be made absolute, on the 
ground that this judgment was well signed, the party being 
alive on that day when it was signed. 

Martin, B.—The case is concluded by that of Edwards v. Reg., 
which must be taken as overruling Chick v. Smith. I regret 
this, and think the Courts ought to proceed according to the real 
truth. 

Bjramwell, B.—I concur in thinking the case concluded by 
Edwards v. Reg . But that case can only be supported on the 
principle that judicial acts shall have precedence of others. To 
give a priority to such acts you must suppose them to have been 
before the others. It is not that you do not inquire into facts, 
but that you give precedence to the judicial proceeding. 

Watson, B.—lam of the same opinion. It might be a very 
convenient thing if no judgment should be signed after the 
death of the party whose rights are affected by it, but the law is 
otherwise. 

It is clear that this judgment would have been good at com¬ 
mon law, for it would have related back to the first day of the 
term. Its effect is altered, if at all, by the Statute of Frauds, 
29 Car. 2, c. 3, which, after reciting —“ Whereas it has been 
found mischievous that judgments in the King’s Courts at West¬ 
minster do many times relate to the first day of the term whereof 
they are entered, &c., and bind the defendant’s lands from that 
time, although in truth they were acknowledged, or suffered, 
and signed in the vacation time after the said term, whereof 
many time purchasers find themselves aggrieved”—enacts, in 
sect. 14, that the judge or officer signing any judgment shall 
set down the day of the month and year of his so doing, &c.; and 
by sect. 15, such judgments, as against purchasers bond fide for 
valuable consideration of lands, &c., shall in consideration of 
law be judgments only from the time they are so entered. Then 
by the 4 & 5 Will. & M. c. 20, no judgment not docketed, &c. shall 
have any preference against heirs, executors or administrators* 
Taking it, then, that as regards the term all relation, is taken 
away, this is a judicial act which takes place on a given day, no 
fractions of which are recognised by law. 



1 think, with the rest of the Court, that Edwards v. Reg. must 
prevail here. As to Chick v. Smith , the point there was neither 
so strongly argued nor so fully considered as in Edwards v. Reg. 
But even supposing that case an authority on the point, Edwards 
v. Reg. is a later authority the other way; and in administering 
the law we must abide by that later authority. 

Moreover, if a judgment is wrongly signed error will lie upon 
it, though we may not be able to deal with it on motion .—Rule 
absolute. 


Quicquid plantatur solo solo cedit. The owner of the land, is the rightful 
owner of every thing affixed to it. 

Omne quod solo imjedificalur solo cedit. All fixtures belong to the owner of 
the soil. 

Cujus est solum ejus est usque ad caelum et inferos. The owner of the soil is 
the proprietor of everything above it and below it. 

Quod cedificatur in area, legata cedit legato. By a devise of land, all fixtures 
upon it pass to the devisee. 

Messis sequitur sementem. The sower will have the crop. 

A zemindar, previously to his default and consequent sale for 
arrears of revenue, had planted fruit trees and claimed exclusive 
right’to the fruit and proprietary title in the trees. In reversal 
of the decree of the lower appellate Court, held, that the pro- 
prietary title in the trees, passed with the proprietary title in the 
land. Gouree Opadya, appellant, 2nd March, 1852. 

In a case, in which the question arose as to the proprietary 
title in certain lands, from which the water, which originally 
formed ajulkur, had receded, held that the ruling of the lower 
Court was incorrect, as to the mere fact of the water drying up, 
having in any way altered the proprietary title in the lands, 
23rd August, 1853. Issure Chunder, appellant. 

Note .—Where the increment is gradual, the doctrine of acces¬ 
sion applies; but apart from this the water belonged to the pro¬ 
prietor of the land and cujus est solum ejus est usque ad caelum, and 
therefore the mere drying up of the water could in no way affect 
the proprietary title in the land. Under the second of these 
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maxims, would come questions for the possession of fixtures, 
erected without special covenants between landlord and tenant. 


Note.— (i Land in its legal signification has an indefinite 
extent upwards, so that by a conveyance of land all buildings 
growing timber and water, erected and being thereupon shall like¬ 
wise pass.” Broome, Leg. Max. p. 289. In a sale of land or a 
house, all fixtures are included, although they may not have been 
specified by the seller; fixtures comprising all such things, as can¬ 
not be removed without actually deteriorating the thing. In a sale 
of a'house, the foundation and superstructure, the windows and 
doors, are necessarily included, but not loose shades and huts 
which may be removed without injuring the house. In a sale of 
land, the trees upon it are included \ because they are connected 
with the land in the nature of fixtures, and there was no inten¬ 
tion of cutting them down; but neither the corn growing on 
the lands nor the fruit upon the trees, follow the land, as they 
were intended to be cut down and gathered. Hedaya, Yol. II. 
p. 502.—Elberling, p. 195, on Sales, art. 396. In a sale of a 
julkur, the profit is limited to the fishing, or other incidental 
advantage, the land does not pass to the purchaser. In a sale * 
of a jheel, the land is included. Lukkee Dasee, appellant, S. D. A. 
Rep. Yol. II. p. 51. In a sale of a bunkur only the right 
to the profit arising from trees of spontaneous growth is sold 
and the owner of the land, may cut down trees to clear the 
lands for cultivation, but should he fail to do so, he is responsi¬ 
ble to the owner of the bunkur to whom the timber of such 
felled trees belong. Bysuntu Mojumdar, S. D. A. Rep. Vol. II. 
p. 105, Elberling.— Idem. 

This maxim applies to cases in which a party erects buildings 
upon his own lands to the prejudice of adjoining premises, by ob¬ 
structing the light, &c. 

There are some qualifications to the maxim quicquid plan¬ 
tation, noted in Broome, p. 297. 1st, with reference to trees. 
2nd, implements. Srdly, newly growing crops. 4thly, fixtures. 

In this country generally leases in perpetuity are obtained 
by persons desirous of planting or building, and the rule as in 
England would not apply, as between landlord and tenant, the 
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conditions of the lease would generally settle the question as to 
the right to timber or buildings. 

2ndly.—As to implements “ messis sequitur scmentem,” where 
an uncertain state is determined between the period of sowing 
and cutting the crop, the cultivator to use unteclinical lan¬ 
guage will have the crop, such cultivation of course being 
legal, otherwise it would seem; if the tenant surrendered, or 
forfeited his lease by violation of its terms \ but the maxim, 
messis sequitur sementem will generally apply. 

3rdly. The newly growing crop—That is sown within the 
term coming to maturity after its expiration. This will be 
either determined by conditions of lease or the customs which 
prevail on the spot. 

4 ,tidy. Fixtures.—With reference to these, the English rules 
will be much relaxed, the customs in this country being mate¬ 
rially different. A fixture is designated as “ quod ex sedibus 
non facile divellitur.” It would be beyond the purpose of a 
note book to enter further into these questions. Caution in 
applying these maxims is necessary, and generally, “ consuetudo 
manerii et loci observanda est,” which we may render, that the 
social custom of any estate, district or country will preferentially 
be considered, in adjudicating upon cases dependant thereon. 
Thus" in an action as to the proprietary dues upon iron ore, held 
that they do not necessarily belong to the proprietor of the soil, 
if according to the local usage, such property has been custom¬ 
arily considered distinct from the soil.—S. D. A. 31st July, 
1811, Vol.I.p. 144. 

The case Hutchinson v. Kay, Jurist, July 18th, 1857, is a 
good illustration of what fixtures are as contradistinguished from 
moveables and accordingly the case is annexed—e. v. 

ROLLS COURT. 

Hutchinson v . Kay. — Feb, 20 th, 21 st, 23 rd, and 2ith, 
Fixtures—“ Machinery belonging to mill” Looms . 

Upon the sale or mortgage of a mill, looms used in the mill, 
not attached to the freehold, but removeable at pleasure, held 
not to pass under the general words “ machinery belonging to 
mill.” 





By an indenture of mortgage, dated the 15th October, 1817, 
the defendants George Fletcher and John Fletcher, cotton 
manufacturers, in consideration of 2000J.. assigned to the defend¬ 
ant John Robinson Kay a certain plot of leasehold land situate 
at Unsworth, in the county of Lancaster, upon which a cotton 
mill and other buildings had been erected, cc and also all that 
and those the mill or factory, weaving sheds, warehouse, engine- 
house, boiler-house, cottages, and other erections and buildings 
erected and standing and being upon the said plot of land, or 
on some part thereof, together with all and every the rights, 
members, and appurtenances thereunto belonging or in anywise 
appertaining, together with the steam-engines, boilers, shafting, 
piping, mill-gearing, gasometer, gas-pipes, drums, wheels, and 
all and singular other the machinery, fixtures, and effects fixed 
up in, or attached or belonging to the said mill or factory, build¬ 
ings, and premisesto hold the said several premises unto the 
said John Robinson Kay, liis executors, administrators, and 
assigns, as to the said land and buildings, for the residue of the 
terra of years therein; and as to the said machinery, fixtures, 
and other effects, as and for his and their own goods and chattels, 
subject nevertheless to the proviso for redemption in the said 
indenture contained. The deed also contained a power of sale 
in default of payment of principal and interest. By an indenture, 
dated the 9th June, 1852, and made between the said Messrs. 
George and John Fletcher of the first part, John Fletcher of the 
second part, and William Hutchinson, John Hutchinson, and 
John Openshaw (the plaintiffs) of the third part, the Messrs. 
Fletcher assigned, inter alia, the piece of land at Unsworth, with 
the buildings, machinery, fixtures, and effects comprised in the 
mortgage to John Robinson Kay, and, subject to his mortgage, 
to secure to the Messrs. Hutchinson and John Openshaw the 
sum of 1500/ and interest which was then due from the Messrs. 
Fletcher to them. On the 1st August, 1853, Messrs. George 
and John Fletcher took George Freeman into partnership, but 
on the 25th September, J851-, the partnership was dissolved as 
from the 30th September, 1851, and it was agreed that the mill 
or factory, with the cottages and all the machinery before 
3 Cc 
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described, which, subject to the mortgage, formed part of the 
joint stock of the partnership, and also all the stock-in-trade and 
effects belonging to the partnership, should be assigned to George 
Freeman absolutely, for his own use. On the 29th March, 1855, 
the said John Robinson Kay, in exercise of the power contained 
in the indenture of October, 1847, put up the leasehold premises, 
machinery, and effects for sale by auction. In the particulars of 
sale they were described as follows :—“ All that mill or manufac¬ 
tory situate at Unsworth, in the county of Lancaster, lately in 
the occupation of Messrs. Fletcher and Freeman, but now in 
the occupation of Mr. Freeman, and used for manufacturing 
ginghams, drills, and fancy goods, together with the weaving 
sheds, steam-engine, boiler, shafting pipes, mill-gearing, gaso¬ 
meter, gas-pipes, and other the machinery and fixtures fixed 
up in and attached and belonging to the said mill, and also 
all those five cottages adjoining the said mill, three of which 
are used for the purposes of the said mill.” Messrs. Hutchin¬ 
son and Openshaw, the plaintiffs, by their agent, became the 
purchasers at the said sale for the sum of 2285 1. At the date of 
the mortgage of October, 1847, there were in the mill 220 looms, 
which were employed in the manufacture there carried on. 
Twenty-four looms were afterwards added. The looms were 
steadied for working by placing each of the four legs of the loom 
in anTron cup, called a “ loom foot,” surmounting an iron cylin¬ 
der, which was let into a hole drilled in the flag pavement of the 
mill. The amount of the purchase money exceeded the sum due 
to John Robinson Kay upon his mortgage. The sum of 1197/. 
17s. 1 Id., with an arrear of interest, was due to Messrs. Hutch¬ 
inson and Openshaw, and they instituted this suit against 
John Robinson Kay for a specific performance of the agreement, 
and to have it declared that the steam-engines, boilers, shafting- 
pipes, mill-gearing, gasometers, gas-pipes, drums, wheels, machi¬ 
nery, and effects whether landlord’s fixtures, or tenant’s fixtures, or 
not fixtures at all, which at the dates of the deeds of the 15th 
October, 1847, and the 9th June, 1852, respectively, were fixed up 
in or attached or belonging to the mill or factory, buildings, and 
premises, were thereby well and effectually assigned, and included 
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looms were then legally vested in John Robinson Kay under the 
indenture of the 15th October, 1847, and that the plaintiffs 
were entitled to the same as purchasers, or otherwise that they 
were entitled to them as mortgagees under the deed of the 9th 
June, 1852, and that as such mortgagees they were entitled to 
the twenty-four looms, and all such other (if any) of the personal 
chattels as were not included in the agreement. 

R. Palmer, Q. C., and Bird, for the plaintiffs, contended that 
the mill did not answer the description without the looms, and 
that the looms passed by the mortgage and agreement for sale. 

[They cited Whitmore v. Empson, (ante, p. a30) ; Trappes v. 
Harter , (2 Cr. & M. 153) ; Ex parte Barclay , (5 De G., Mac., & 

G. 403) ; Place v. Fagg, (4 Man. & R. 277) ; Lushingpqn v. 

~ Sewell , (1 Sim. 435); Mather v. Frazer , (2 Kay & J. 536) ; 
Stcioart v. Garnett , (3 Sim. 398, 404) ; Wood v. Hewitt, (8 Q. B. 

913); and Amos & Ferrand on Fixtures.] 

Follett , Q. C., for the defendant Kay, cited Beck v. Rebozo, (1 
P. Wms. 94) ; Hotham v. Sutton, (15 Yes. 319, 326) ; Ivison v. 
Gassiot , (3 De G., Mac., & G. 958); Pope v. Whitcombe, (3 Russ. 

124) ; Ilellatoell v. Eastwood , (6 Excli. 295) ; and In re Wright's 
Trusts, (15 Beav. 3G7). 

Lloyd, Q. C., and C. Hall, for the defendant Freeman. 

R . Palmer, Q. C., in reply. 

Feb . 24^.—Sir J. Romilly, M. R.—Practically the same 
question arises under the deed and under the contract for sale. 

The bill is filed for the specific performance of the contract, and 
also to obtain payment of what is due to the plaintiffs upon 
their mortgage, with the view of making the mortgaged proper¬ 
ty available for the payment of what is due to the plaintiffs. 

The manner in which this object is carried out is not very ma¬ 
terial. The property comprised in the mortgage is the mill, 
factory, weaving sheds, warehouse, engine-house, boiler-house, 
cottages, and other erections and buildings erected and standing 
and being upon the plot of ground, “ together with all and every 
'the rights, members, and appurtenances thereunto belonging, 
together with the steam-engines, boilers, shafting, piping, mil! 
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such number of looms as before mentioned, and that tl 
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gearing, gasometer, gas-pipes, drums, wheels, and all and singu¬ 
lar other the machinery, fixtures, and effects fixed up in, or 
attached or belonging to, the said mill, or factory, buildings and 
premises.” I am of opinion, upon the construction of these 
words, that the mill, and everything that properly belongs to 
the mill, is comprised in the mortgage. The furniture of the 
mill cannot properly be said to belong to the mill; it is liable to 
be changed from time to time. The mill is a building erected 
for the employment of steam power for various purposes, such as 
weaving, spinning, turning, and the like, and it depends upon the 
purpose to which the mill is applied, whether it shall be furnished 
with machinery of one description or another. I do not hesitate 
to express my opinion that “looms” are machinery. Upon that 
point I think there can be no doubt; the only question is, whe¬ 
ther they are properly machinery “ belonging to the mill.” In 
one sense, no doubt they belong to the mill, because they are 
put into the mill; but I read the words u belonging to the mill” 
as meaning, necessarily and essentially forming part of the mill, 
to whatever purpose the mill may be applied. In this sense, the 
steam power, the gas-lighting, and the like, do form part of a 
mill. The looms are merely accidental, and no more form part 
of the mill than a carpet forms part of a house. If a house and 
all the things belonging to the house were assigned, the furni- 
ture, unless specified, would not necessarily be included. I am 
also of opinion, that upon an ordinary sale of the mill by auction 
the mere looms would not be included, and that a person who 
intended and expected that the looms would pass, would first 
inquire whether they formed a portion of the property sold. 
As to the word “ fixtures,” I am of opinion that these looms 
are not fixtures in any proper sense of the term. As I have 
already said, they are clearly machinery; and the question is 
whether looms which are fitted up in the mill for the manu¬ 
facture of particular articles can be said to be machinery belong¬ 
ing to the mill. I am of. opinion that they cannot, and that 
upon the true construction of the contract these looms do not 
pass. I have some difficulty acj to the form of the order. It is 
clear that there must be a conveyance of the property sold, and 
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an account taken of what is clue to the plaintiffs for princi¬ 
pal and interest; but I am of opinion that the plaintiffs must 
pay the costs up to and including the hearing, since they have 
been occasioned solely by the contest as .to the construction of 
this instrument. 

A., a publican, being indebted to B., deposited with him the 
lease of a public-house and other house, accompanied by a me¬ 
morandum expressly constituting B. equitable mortgagee of the 
leasehold premises, and of the fixtures to the premises belong¬ 
ing. A. remained in possession of the premises, and became 


bankrupt: Held, reversing the decision of the commissioner, 

that the fixtures, consisting of ordinary house fixtures and trade 
fixtures, were not in the order and disposition of the bankrupt, 
within the 125th section of the 12 and i3 Yict. c. 106, but be¬ 
longed to the mortgagee. Barclay, Ex parte, 5 De G. Mac. and 
G. 403; 1 Jur., N. S., 1145 ; 25 L. J., Bank., 1.— Digest, Jurist . 

By the word “ fixtures,” the Court understood such things 
as are ordinarily affixed to the freehold for the convenience of 
the occupier, and which might be removed without material 
injury to the freehold, and the removal of which by a tenant 
would not give a ground of action to the landlord ; the autho¬ 
rities on the subject reviewed.— Idem. 

The annexed cases might illustrate the maxim “sic utere tuo,” 
&c., but where the property in the minerals is in others, and 
injury is done to the buildings on the surface, or to the property 
in the tenant or owner of the surface; the annexed case will be 
in point. 

A declaration alleged that G. occupied buildings, the reversion 
belonging to the plaintiff, and that the plaintiff was entitled to 
have the building supported by the contiguous mines, under 
ground ; but the defendant wrongfully, carelessly, negligently* 
and improperly, and without leaving proper and sufficient sup¬ 
port, worked coal mines contiguous to and under the buildings, 
whereby the foundations were weakened and the buildings were 
injured, and the ground on which they stood gave way. Also 
that the defendant, being tenant of closes of which the reversion 
belonged to the plaintiff, wrongfully, carelessly, negligently, and 
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improperly, and without leaving proper and sufficient support, 
worked coal mines contiguous to and under the closes, and 
took away coals and earth out of the mines, whereby the sur¬ 
face of the closes gave way, to the damage of the plaintiff's 
reversion. Plea, that, before the committing the grievances, 
and before the plaintifF had any interest in the buildings or 
closes, A. was seized in fee of the land on which the buildings 
were, and of the closes, and of the mines; and, by deed, grant¬ 
ed to B. in fee the lands, the mines of coals, with free leave and 
liberty to sink, work, and win the same, and to drive drifts, 
•make water gates, or use any other way or ways for the better 
v and more commodious working and winning the same, excepted 
and reserved to P., his heirs and assigns, A. satisfying and pay¬ 
ing to B., his heirs and assigns, treble damages for such loss or 
damage as should be sustained; and that, by the deed, A. cove¬ 
nanted that he, his heirs and assigns, would pay to B., his heirs 
and assigns, treble the damages sustained by reason of the 
digging, working, sinking, breaking of grounds, and wayleave, 
or other matter or thing used or exercised in working or leading 
coals. That A.'s right to the mines and working came by 
assignment to the defendant, who worked the mines, and did 
acts necessary, needful, and convenient for the working, and, in 
so doing, caused the damages, doing no unnecessary damage, the 
acts being necessary for the working, sinking, digging, and win¬ 
ning the minerals. The defendant did the acts carefully, dili¬ 
gently, skilfully, and properly, and according to the course and 
practice of mining used and approved of in the county where 
the mines were situate, and not wrongfully, carelessly, negligent¬ 
ly, or improperly; the defendant being ready to pay to the 
plaintiff damages according to the covenant, which acts were the 
acts complained of:—Held, on demurrer 1 , a bad plea, the occupier 
of the surface having a prima facie right to the support, and the 
deed not authorising any working in derogation of such a right. 

Smart v. Morton , 5 El. & Bl. 30; 1 Jur., N. S., 825; 25 L. 
J., Q. B., 260.— Digest , Jurist . 

The plaintiff also* replied that the works done were not neces¬ 
sary for the working, and not done carefully, skilfully, or pro- 
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perly, or according to the custom of the county. It was shewn 
that the defendant had not, in fact, left supports, and that 
damage had accrued therefrom, but that, if he was not bound to 
leave supports, the work was necessary for winning all the coal, 
and properly executed; and it was attempted to shew that, some 
years after the execution of the deed, it had become customary 
to win all the coal without leaving supports :—Held, that the 
plaintiff was entitled to the verdict, the defendant being bound 
to leave supports, and therefore the works not having been pro¬ 
perly executed; and the custom at the time of executing the 
deed being the custom to which the plea must be understood to 
refer.— Id . 

The plaintiff also now assigned for acts done in excess of the 
rights shewn by the plea:—Held, that he was entitled to a ver¬ 
dict, the working without leaving supports being an act not 
authorised by the deed.— Id. 

A commissioner under an inclosurc act made an award in 
1770, allotting a portion of surface land to P., and the minerals 
underneath the same land to II. The award, executed by P. 
and other landowners but not by H., contained a covenant by 
the several proprietors, parties thereto, stating, “ that the mines 
so allotted may for ever after be held and enjoyed by the persons 
to whom the same are assigned according to the true intent of 
this award, and be worked and gotten accordingly without 
interruption of any other persons parties thereto, and those 
claiming under them respectively, who for the time being' may 
be owners of the surface under which such mines are situate, 
and without being subject or liable to any action for damage on 
account of working the same by reason that the surface may be 
rendered uneven and less commodious to the occupiers thereof 
by sinking in hollows, or being otherwise defaced and injured. 
The proprietors having agreed with each other to accept their 
respective allotments, subject to any inconvenience or incum¬ 
brance which may arise from the cause aforesaid.” Houses were 


afterwards built upon the land of P., and more than twenty 
years alter the erection of the houses, the surface land and houses 
were injured by the subsidence of the soil, caused by the work- 
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ing of the underlying minerals. The working had been carried 
on without any negligence on the part of the owner, and accord¬ 
ing to the custom of mining in the neighbourhood :—Held, that 
P. had acquired the title to the surface soil with only a qualified 
right of support, according to the covenant, and could not, 
therefore, maintain an action for the damage caused to the surface 
by the usual and proper working of the minerals. Rowbotham v., 
Wilson , 2 Jur., N. S., 736; 25 L. J., Q. B., 362.— Digest, Jurist . 

Held also, that, under the circumstances, no fresh easement 
giving a right of action had been acquired in respect of the 
houses that had been erected upon the land for more than twenty 
* years before the injury complained of.— Id. 

The rule to be observed in such case is given below. 

Upon the severance of the surface and the minerals into se¬ 
parate tenements, to be held by separate owners, an arrange¬ 
ment may effectually be made by which the owner of the surface 
may take it with a qualified right to support from the subjacent 
strata. Rowbotham v. Wilson , 2 Jur., N. S., 736 ; 25 L. J., Q. 
B., 362.— Digest , Jurist. 

An allottee of the surface of common land under an inclosure 
act, reserving the minerals to the lord of the manor, has a prima 
facie right to support from the subjacent strata. Roberts v. 
llaines , 2 Jur., N. S., 009 ; 25 L, J., Q. B., 353.— Digest , Jurist. 

An inclosure act provided, that the lord of the manor should 
nave power to enter upon the waste lands allotted thereby, and 
dig for and get minerals, and erect works for the purpose, mak¬ 
ing satisfaction to the persons whose allotments should be thereby 
damaged or injured. Another clause provided, that the lord 
should upon no account open, dig, or carry on any work on the 
surface within forty yards of any dwelling-house, nor get any 
coal under any dwelling-house within the perpendicular distance 
of forty yards; and power was given to persons entitled to 
dwelling-houses to inspect the mine?, in order to see whether 
works were carried on within the prohibited distance :—Held, 
that the effect of this was to give the lord a right of entering 
upon the surface of the allotments, making compensation for 
surface-damage, subject to an absolute prohibition against work- 
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iiig at all within forty yards of a dwelling-house, but that it 
left the common-law rights of the allottees untouched in other 
respects; and, therefore, that the lord was liable to an action 
for working the mines so as to cause the surface to subside, 
although the works were carried on in a proper and usual manner, 
and not within the prohibited distance. Roberts v. Haines , 2 Jur. 
N. S., 999 ; 25 L. J., Q. B., 353. . 

As to the law of fixtures, the case of Martin and another may 
be referred to. 

Arthur Martin and Another, Executors of John Jenkins 
Matthews, v . The Rev. Robert Roe.— Jan. 2^th. 

Rectory — Dilapidations — Hot-houses — Fixtures—Removal by 

Executors . * 

A rector erected on the rectory garden two hot-houses 
detached from the parsonage-house. They consisted of low 
brick walls, on which mortar was spread, and bedded into this 
mortar wooden frames and glass-work, the glass-work sliding 
up and down on pullies, and not fixed. After his death his 
executors removed the frames and glass-work, doing no damage, 
except what was unavoidable, to the mortar. The succeeding 
rector afterwards took possession of them:—-Held, that the 
executors might maintain an action to recover their value, 
inasmuch as, first, the character of the building would have 
justified the rector in removing the whole of it in his liletime, 
without rendering his executors liable for dilapidations; and 
secondly, the frames and glass-work, being removeable without 
injury to the freehold, passed as a personal chattel to the exe¬ 
cutors, and were removeable by them within a reasonable time. 

This was a special case, stated for the opinion of the Court, 
without pleadings, by order of a judge. The Rev. John Jenkins 
Matthews, deceased, was for some years prior to and up to the 
time of his death, rector of Melbury Osmond, in the county of 
Dorset. He died on the 17th October, 1855. The plaintiffs 
are, and sue as, his executors. The defendant succeeded Mr. 
Matthews as rector on the 17th December, 1855, and is entitled 
to all the rights and benefits attached to the office of recto r. 
Mr. Matthews, while he was rector, erected at his own expense, 
3 H 
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at a cost of about GOO/., two hot-houses in the rectory garden, a 
short distance from and unconnected with the rectory-house or 
any other building, as shewn in the accompanying plans. The 
walls of the liot-houses consisted of brick, about two feet high 
from the ground; over these, and resting on the brick walls, 
was the frame and glass-work, about ten feet high above the 
brick, and this frame and glass-work was bedded in mortar in 
the brick walls. The glass-work was made to slide up and down, 
and was worked by pullies, and was in no way fixed. The plain¬ 
tiffs, claiming the frame-work and glass-work, removed it from 
the mortar in which it was bedded on the brick wall therein* 
doing no damage, except that which was necessarily done to the 
mortar in the removal. The defendant took the same out of 
their possession, and claimed and claims it as belonging to him 
as rector. The plans annexed, with the matters of description 
thereon, are to be taken as part of the case. [The brick walls 
were thereon described as “ resting on the solid rock, and on the 
average sunk into the same about twelve inches deep, below 
floors, excepting in the boiler-house, where the ground is dug 
out to a depth of five feet to the floor.”] The value of the 
property is agreed, as between the parties, to be 300/. The 
question for the opinion of the Court is, whether the plaintiffs 
were, or the defendant was, entitled to the property. If the 
former, judgment is to be entered for them for the sum of 300/. ; 
if the latter, a nolle prosequi is to be entered; the judgment to 
be for costs for the successful party. The case was argued in 
Michaelmas Term, 1856'*, by 

Barstow , for the plaintiffs.—First, the hot-houses were not 
attached to the rectory-house; it is the same as if they 
were on the glebe a mile from the house. The deceased rector 
could have removed the liot-houses without being guilty of 
waste, and his executors have the same right- They were put 
up by him for his own convenience, and the succeeding rector 
would not be bound to repair them, because they would not be 
received by him as part of the rectory; nor could he adopt them 
as part of the rectory, because he would thereby devolve a 
* Not. 14 -th, before Lord Campbell, C. J. Coleridge, Wightman and Earl, J. *T. 
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burthen upon his successor. (Wise v. Metcalfe, 10 B. & Cr. 
299). In Burn’s Eccle. Law, 304,) cited in Amos and Ferard 
on Fixtures, 146, 2nd ed.), it is said, “If an incumbent enter 
upon a parsonage-liouse, in which there are hangings, grates, 
iron backs to chimnies, and such like, not put there by the last 
incumbent, but which have gone from successor to successor, the 
executor of the last incumbent shall not have them, but it seemeth 
they shall continue in the nature of heir-looms; but if the last 
incumbent fixed them there only for his own convenience, it 
seemeth that they shall be deemed as furniture or household 
goods, and shall go to his executors.” [Lord Campbell, 0. J.— 
What is said there would not apply to solid buildings.] Second¬ 
ly, the question whether the hot-houses are fixtures is to be 
considered as between two successive tenants for life, and not as 
~ between tenant for life and remainderman; (Huntley v. Russell, 13 
Q. B. 572, 588; 13 Jur. 837, 839) ; and the criterion is, whe¬ 
ther the deceased rector was bound to repair the erections. [He 
cited Culling v. Tuffnall, (2 B. N. P. 34) ; Grymes v. Boweren , 
(6 Bing. 437) ; and Wansborough v. Maton , (4 Ad. & El. 884).] 
In Buckland v. Butterfield (2 Br. & B. 54; 4 B. Moo. 440) the 
conservatory was attached to the dwelling-house, and was sub¬ 
stantially part of the wall of the house. 

P etersdorf', contra.—Looking to the character and nature of 
the buildings in question, they passed to the succeeding lector, 
and were so far attached to the soil as to be inseparable from the 
freehold. [Lord Campbell, C. J.—Is there such a thing as a 
faculty for erecting new buildings on the glebe ; and is it the rule 
that the incumbent is not bound to keep in repair new buildings, 
unless erected under a faculty ? Barslow .—In Huntley, v. Bus¬ 
sell, (13 Q. B. 588, 589; 13 Jur. 839), Patteson, J., in deliver¬ 
ing the judgment of the Court, said, “ It was urged that a 
faculty or license from the bishop was necessary. It would be 
desirable and proper that such a license should always be obtained ; 
but we do not find any rule of law which makes it necessary.”] 
In A mos and Ferard on Fixtures, 145, 2nd ed., it is said, “ I he 
claims arising between persons holding ecclesiastical benefices 
and their successors, in respect of annexations made by them to 
3 h 2 
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the freehold, seem very "nearly to resemble those which have been 
the subject of the preceding sections,” viz. the claims between the 
personal representatives of the tenant for life or in tail, and the 
remainderman or reversioner. [ Wightman, J.—The remainder¬ 
man may, if he pleases, get rid of new buildings; not so the 
incumbent. Lord Campbell, C. J.—Then it follows that if in 
these hot-houses the vines do not produce grapes, and the exotics 
die, the incumbent is still bound to keep them up, and transmit 
them to his successor.] Pie cited BucJcland v. Butterfield, (4 B. 
Moo. 440); Grymes v. Boioeren , (6 Bing. 439) ; and Parke, J., 
in Bex v. Otley Sutton , Suffolk, (1 B. & Ad. 161). 

Barstow, in reply.—As to the time of the removal of the 
erections in question, it is said in Wms. Exors. 631, 4th ed., 
“ In the case of a tenant for life or in tail, his executor must, it 
should seem, remove the fixtures to which he is entitled within 
a reasonable time after the death of the testator.” Cur, adv. vult . 

Lord Campbell, C. J., now delivered the judgment of the 
Court.—In this case the testator, Matthews, being incumbent 
of Mel bury Osmond, erected on the rectory garden, on a spot 
entirely detached from the parsonage-house, two liot-liouses, 
respectively 22ft. lOin. and 47ft. in length, by 14. ft. 9in. and 
17ft. Gin. in depth, consisting of low brick walls, on which mortar 
was spread, and bedded into this mortar wooden frames and glass- 
work, the glass-work sliding up and down on pullies,and not fixed. 
The plaintiffs, after his death, removed this frame and glass- 
work, taking it from the mortar in which it was bedded, doing 
no damage thereby, except what was unavoidable to the mortar. 
The defendant, who was succeeded as rector, afterwards took these 
materials from the possession of the plaintiffs, claiming them as 
beloimdn^ to him as such rector, and we are called on to decide 
simplyq and without any question as to the time or manner of 
the first removal by the plaintiffs, in which of the two parties 
was the property in the materials so removed. In considering 
which question we treat the removal by the plaintiffs as having 
been in fact effected without injury to the freehold. In all cases 
of this kind, injury to the freehold must be spoken of with less 
than literal strictness; a screw or a nail can scarcely be drawn 
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without some attrition ; and when all the harm done is that 
which is unavoidable to the mortar laid on the brick walls,, this 
is so trifling that the law, which is reasonable, will regard it as 
none. Upon any other principle the criterion of injury to the 
freehold would be idle. We have found no decision or authority 
of any text-book precisely governing this case, and we consider 
it therefore on principle. 

In the first place it seems clear, that had the testator in lrs 
lifetime done what the plaintiffs had done since his death, the 
defendant could not have sued them for dilapidations. The 
character of the building would have justified the incumbent 
in the removal of the whole of it; only he must have restored 
the garden to its former condition, if in the removal he had 
occasioned any injury to it amounting to waste. For the duty 
’ of a present and the right of a succeeding incumbent, as such, 
are correlative. Any matter of needless expense, or luxury, or 
ornament, in which the present incumbent, to gratify his own 
taste, has indulged himself, (blameably or not is immaterial,) he 
is not only not bound, but he ought not, to transmit to his 
successor. If the successor may recover damages from the 
executors, because such things have been removed by their testator, 
there can be no doubt he in his turn must maintain them; and 
what he must maintain, he must also restore and rebuild when 
decayed by his fault; and so the benefice will become permanently 
saddled with a useless burthen, and an indefinite, it may be 
ruinous, expense. Hothouses, pineries, and conservatories, do 
not in this respect differ from observatories, menageries, or 
aviaries ; they are equally what, in a provincial constitution of 
1236, (21 Hen. 3), are called impensae voluptuosa), as distin¬ 
guished from necessarise, (cited in Wise v. Metcalfe , 10 13. & Cr. 
299, 314). The parsonage and the glebe are for the decent and 
suitable residence and sustenance of the incumbent, and are to 
be maintained, according to the intention of the law, out ot the 
revenues of the benefice. This parsonage and glebe the succeed¬ 
ing incumbent is entitled to receive from his predecessor the 
former of such convenience and character as he found it, ami in 
good condition, properly repaired, or even rebuilt il by his 
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neglect that has become necessary; the latter in good repair and 
order, with its buildings and fences. Whatever lie is so entitled 
to receive he must transmit; and the extent to which in any 
particular case this reciprocal right and duty will go must be 
determined by a liberal and sensible consideration of the circum¬ 
stances. It is impossible, from the nature of the thing, to lay 
down a more precise rule. Therefore cases may occur which are 
near the dividing line, and so present a practical difficulty. But 
what we have now to deal with, viz. hot-houses nearly seventy 
feet in length, present none. The testator did an unnecessary, 
probably a very unwise and unsuitable act, in erecting them ; 
and when he had done so, there was a locus pcenitentice. Nothing 
prevented him from removing at once all that was mere 
fixture, and this is all that we need decide now ; though, as we 
have already,intimated our opinion, we should have no difficulty 
in deciding, if necessary, that he might have removed the whole 
erection. 

Thus far we have been upon the strict law of dilapidations, in 
which the deceased incumbent is always supposed to have com¬ 
mitted a wrong, for which, from the peculiar nature of his 
holding and of the property, there was no one who could sue 
him, but for which by the custom, and contrary to the general 
rule of law, an action lay against his personal representatives ; and 
it is only with reference to this law of dilapidations that our 
previous remarks must be considered as made. 

It is, of course, a different and perhaps a more difficult cpiestion, 
whether, if the incumbent at his death leave entire on the glebe, 
and in good repair, an erection which he might have himself 
removed, the executor may within a reasonable time after his 
death remove such parts of it as are in their nature fixtures, and 
capable of removal without injury tn the freehold. The case 
now supposed is that of an erection which, if the deceased had 
left out of repair, the successor could not have maintained any 
action for dilapidation; which lie himself, therefore, will not be 
bound to keep in repair; which imposes a burthen on him which 
he may remove; for it would be unreasonable to hold that he 
might not remove, however useless or unsuitable to the living, 
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or even inconvenient to the occupation of the parsonage or glebe, 
that which, for any of those reasons, he was not bound to keep 
in repair. 

The question thus stated clearly stands apart from the peculiar 
law of dilapidations ; it has no reference to the character of the 


testator as incumbent of a benefice, or to the relation between 
him and the defendant as predecessor and successor in the same 
incumbency. The testator has committed no waste, either 
voluntary or permissive; he has left on the glebe that which he 
might have'removed, and which, being left, imposes no duty on 
the successor; it is that which, if he had himself severed it from 
the freehold, would clearly have reverted to his personal estate, 
and gone to his personal representative. Then has he,1:>y leaving 
them so united to the freehold as the case states, annexed them 
inseparably to it, so that they are no longer part of his personal 
estate ? Messrs. Amos and Ferard, in their excellent book on 
the Law of Fixtures, say, (p. 129, 1st ed.; p. 14-G, 2nd ed.) — 
“ It may, it is conceived, be laid down, that an incumbent or his 
executor will in general be entitled to fixtures of the same 
description as those which form part of the personal estate of a 
deceased tenant for life.” It may be worth observing that there 
is this distinction between an incumbent and an ordinary tenant 
for life, that the former has at no time any reversioner with any 
present interests or rights; whereas, when the latter annexes 
anything to the freehold, or in any way meddles with it, he 
annexes to or meddles with that in which some other person or 


persons has or have at the moment an existing interest, which 
may be increased or decreased in value by what he does, and 
which the law will protect. But neither the patron of the 
benefice nor the future unknown successor has any such interest 
in the parsonage or glebe; if any one can interfere, it is the 
ordinary, and he not in respect of any interest vested in him, 
but to advance the general public object of endowments to the 
clergy. This seems a reason for enlarging the rule as between 
the executor and successor, where the subject-matter of dispute 
is not of a kind that can be considered as inalienably attached 
to the benefice, as in such case there would be no ground even 
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for the interference of the ordinary. Suppose the case of an 
observatory, which an incumbent, having built, should take 
down again, it would be absurd to talk of the ordinary interfer¬ 
ing to prevent him. When, however, the cases between the 
executor of the tenant for life and the remainderman are looked 
into, they will be found to turn each on its peculiar circumstan¬ 
ces—the character, the use, the mode of attachment, the facility 
of severance, the injury to the freehold by severance. In regard 
to an ecclesiastical benefice, the character and object of the 
building .to which the chattel is attached, and for which it lia s 
been so attached, seem of very great consequence in determining 
whether there was any intention to separate it permanently and 
irrevocably from the personal estate. 

Here, then, is an erection in itself purely matter of luxury 
and ornament, which the testator might have pulled down, but 
which he probably wished to enjoy so long as he lived in the 
benefice, and therefore did not remove: to this, and for the 
purpose of completing that luxurious and ornamental creation, a 
chattel is so attached that it may be detached without injury to 
the freehold. We think the inference is, that it never ceased to 
be a chattel during the testator's life; that it continued to be so 
at the moment of his death, and therefore passed as part of the 
personal estate to the executor. Had this chattel been merely 
screwed, or had it been, as a telescope in an observatory, strong¬ 
ly screwed, as such instruments commonly are, to what is part 
of the building itself, we think no question would have been 
made; and this seems to us to present no substantial difference 
in principle. 

Our judgment, therefore, will be for the plaintiffs .—Judgment 
for plaintiffs. 

Other cases are annexed, illustrative of the same points and 
on the subject of fixtures. 

Mortgage by two, described in the deed as copper-roller manu¬ 
facturers, reciting a conveyance to them of land, and mills or 
factories, in a manufacturing town, as tenants in common in fee, 
and that they were carrying on business at the said mills or 
factories as copper-roller manufacturers, and in such capacity 
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had lately affixed to or placed upon the land-mills, or factories, a 
steam-engine and boilers, together with a large quantity of mill- 
gear and millwright work, and granting the land, mills, ol¬ 
factories, and hereditaments comprised in the recited conveyance, 
to the use of the plaintiffs in fee, subject to a proviso for redemp¬ 
tion :—Held, as between the plaintiffs and the mortgager's 
assignees in bankruptcy, first, that, assuming it possible to 
distinguish between the case of machinery placed upon land for 
the purpose of trade or manufacture, as collateral to and inde¬ 
pendent of the use and enjoyment of the land, and that of 
machinery placed upon land for the purpose of better and more 
profitably enjoying the land (as to which, quaere?), the recitals 
shewed that this was a case of the latter description; and al¬ 
though the means of the proposed use and enjoyment of the 
land was manufacture or trade, all articles fixed to the freehold, 


whether by screws, solder, or any other permanent means, or by 
being let into the soil, partook of the nature of the soil, and 
would have descending to the heir, along with and as part of 
the soil itself. Mather v. Fraser , 2 Kay & J. 53(3; 2 Jur., N. 
S., 900; 25 L. J., Chanc., 361.— Digest , Jurist . 

Held, secondly, that the mere grant of the land, following 
upon the preceding recitals, was sufficient to pass all articles so 
fixed, and that a subsequent enumeration of certain of such 
articles did not rebut the inference that all articles so fixed 
passed by the mere grant of the land, as forming part of the 
freehold.— Id. 


Held, thirdly, that, the fixtures passing by the grant -of the 
huid, the Registration of Bills of Sale (17 & 18 Yict. c. 27) 
could have no application.— Id. 

See Waterfall v. Penistone , 3 Jur., N. S., 15—Q. B. 

Held, fourthly, articles standing merely by their own weight 
are not fixtures.— Id. 

But where part of a machine is a fixture, and another and 
essential part of it is moveable, the latter also will be held a 
fixture.— Jd. 

Examination of the authorities upon this subject, and a dictum 
in Holla well v. Eastwood (0 Exch. 313), observed upon. The 
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principle upon which the rule of law, that fixtures pass with 
the soil, is relaxed in favour of trade, has no application where 
the parties who affix the machinery are themselves owners in fee 
of the soil.— Id . 

The assignee of a house held under a lease for twenty-one years 
erected during the term a plate-glass shop front or window, 
fixed with wooden wedges, without screws, nails, or glue, and 
which could be removed without doing any injury to the pre¬ 
mises :—Held, that the removal by the assignee of this plate- 
glass shop front or window was a breach of a covenant contained 
in the lease, to yield up at the end of the term all windows 
which then were, or at any time thereafter should be, thereunto 
affixed or belonging, together with all sheds and other erections, 
buildings, and improvements which should be erected, built, 
or made upon the premises; because the plate-glass front was 
either a window or an improvement within the meaning of the 
covenant, and therefore irremovable at the end of the term, 
although erected for the purposes of trade. Burt v. Ilaslett 
(in error), 18 C. B. 893; 2 Jur., N. S., 974; 25 L. J., C. P., 
295—Exch. Cham. Affirming judgment of Common Pleas, 18 
C. B. 1G2; 25 L. J., C. P., 201.— Digest, Jurist. 

A tenant covenanted in a lease to deliver up at the expiration 
of his term, certain fixtures on the premises. The term expired 
on the 1st of April. On the 10th the landlord demanded 
possesssion. On the 13th the tenant received notice from a 
mortgagee that he was entitled to possession, and that he 
demanded payment of the rent; and on the same day the tenant 
bought the mortgagee's interest. The landlord having afterwards 
brought an action for breach of the covenant in not delivering 
up the fixtures:—Held, first, that the tenant was not estopped 
from denying the landlord's title to the fixtures. Watson v 0 
Lane , 11 Exch. 709; 25 L. J., Exch., 101.— Digest , Jurist . 

Held, secondly, that the landlord could not recover the value 
of the fixtures, but only the actual damages sustained by him in 
consequence of their detention from the 10th to the 13th of 
April.— Id. 

The annexed remarks are taken from the Jurist of the 30th 


September, 1859. The legal principles, established by the deci¬ 
sion of the House of Lord’s, may be referred to with advantage, 
in parallel cases in this country. This case, Chasemore v. 
Richards, is also applicable to an earlier maxim, p. 117. “Res 
accessorial Vide also, Reparian proprietors, p. 10, 15, 180, 
182, of this volume. 

The law relating to subterranean water has now been placed 
on a clear and satisfactory basis by the decision of the House of 
Lords in Chasemore v. Richards , (33 Law T. 350). The import¬ 
ance of the case may be estimated by the statement of Lord 
Wensleydale, that no question which had occurred in his time 
was so worthy of the most careful examination ; and so nume¬ 
rous were the difficulties which presented themselves on both 
sides, that his Lordship still expressed considerable doubts in 
the conclusion arrived at by the other noble and learned lords, 
and by the judges whose opinion they had asked upon the 
subject. 

The facts of the case were these :—The plaintiff was the 
occupier of an ancient mill on the river Wandle, and for more 
than sixty years he and his predecessors had enjoyed, as of right, 
the flow of the river for the purpose of working the mill. The 
Wandle above the mill had always received water supplied by 
the rainfall, extending over a very large district. The water of the 
rainfall sinks into the ground to various depths, and then perco¬ 
lates through the strata to the river, part rising to the surface, 
and part finding its way underground in courses, which conti¬ 
nually vary. The local board of health of Croydon, for the 
purpose of supplying that town with water, and for other sanitary 
purposes, sank a well in their own land, and thereby abstracted 
a very large quantity of underground water, which would 
have found its way into the river and to the mill. It was held 
hy the unanimous opinion of the judges, and by Lord Chancel- 
l°i Chelmsford, Lords Cranworth, Kingsdown, and Brougham, 
(Lord Wensleydale dubitante), that no action could bo maintained 
ioi such abstraction of the water, inasmuch as it did not flow in 
any defined course, either subterranean or superficial, and therc- 
fbieno right had been acquired to its flow by the riparian owners 
3 i 2 
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as against the owner of the land on which it fell,, ov into 01 

O 

through which it percolated. 

The law respecting the right to natural streams of water 
flowing on the surface had been fully discussed and decided on 
previous occasions, and we cannot better describe the result than 
in the lucid and strictly accurate language of Lord Wensleydale 
in the case which we are considering. “ It has now been settled,” 
said his Lordship, “ that the right to the enjoyment of a natural 
stream of water on the surface ex jure naturae belongs to the 
proprietor of the adjoining lands, as a natural incident to the 
right to the soil itself, and that he is entitled to the benefit of 
it, as he is to all the other natural advantages belonging to the 
land of which he is the owner. He has the right to have it 
come to him in its natural state, in flow, quantity, and quality, 
and to go from him without obstruction, upon the same princi¬ 
ple that he is entitled to the support of his neighbours’ soil for 
Lis own in its natural state. His right in no way depends upon 
prescription, or the presumed grant of his neighbours.. .. Now, 
the right to a natural stream flowing in a definite channel is not 
confined to streams on the surface, but the right to an under¬ 
ground stream, flowing in a known and definite channel, is 
equally a right ex natura, and an incident to the land itself, as a 
beneficial adjunct to it.” His Lordship then states his own 
opinion to be, that water percolating the strata, as in the prin¬ 
cipal case, may be used by the owners of the land into which it 
comes, but only in a reasonable manner—e. g. for domestic and 
agricultural purposes; and he doubted the legality of abstract¬ 
ing water for the use of a large district in the neighbourhood, 
unconnected with their estate, who would have no right to take 
it directly themselves, and to the injury of those neighbouring 
proprietors who have an equal right with themselves. These 
doubts, however, were not shared by the other noble and learned 
lords, or by the judges, and they rested their judgment, as to 
the principal point in the case, on these grounds—that the ordi¬ 
nary rules of law relating to watercourses are not applicable to 
water flowing in this manner, the subject-matter being of too 
indefinite and uncertain a character to afford a foundation for a 
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legal right; that a claim to interfere with the right of a surface 
owner to use the water percolating beneath it cannot be supported 
upon the ground of any supposed grant or accpiiescence, and has 
no foundation jure naturae; that it would be too indefinite and 
unlimited in its extent, and derogate in an unreasonable degree 
from the ordinary and natural rights of landowners; and that 
it would impede, if not prevent, the drainage of land, the sink¬ 
ing of wells, the making of ponds, and mining and manufactur¬ 
ing operations. The Lord Chancellor (Lord Chelmsford) thus 
pointed out the inconveniences which would result from the 
adoption of a different rule—“ There is no difficulty in determin¬ 
ing the rights of the different proprietors to the usufruct of the 
water in a running stream ; whether it has been increased by 
floods or diminished by draught, it flows on in the same ascer¬ 
tained course, and the use which every owner may claim is only 
of the water which has entered into and become a part of the 
stream. But the right to percolating underground water is 
necessarily of a very uncertain description. When does this 
right commence? Before or after the rain had found its way to 
the ground? If the owner of land through which the water 
filters cannot intercept it in its progress, can he prevent its 
descending to the earth at all by catching it in tanks or cisterns? 
And how far will the right to this water supply extend ? In this 
ease the water which ultimately finds its way to the river Wan- 
dle is strained through the soil of several thousand acres. Are 
flie most distant landowners, as well as the adjacent ones, to be 
bound at their peril to take care to use their lands, so as not to 
interrupt the oozing of the water through the soil to a greater 
extent than shall be necessary for their own actual wants ?” llis 
Lordship then cited the language of Parke, B., in RaiMron v. 
Taylor, (11 Exch. 369 )—“ This water having no defined course, 
an d its supply being merely casual, the defendant is entitled to 
get rid of it in any way he pleases.” Lord Cranworth, in the 
course of delivering his judgment, said—"Running water is 
something visible, and no one can intercept it without knowing 
whether he does or does not do injury to those who are above or 
below him. But if the doctrine were applied to water merely 
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percolating, as it is said, through the soil, and eventually reach¬ 
ing some stream, it would always he a matter that would require 
the evidence of scientific men to state whether or not there has 
been interruption, and whether or not there has been injury. It 
is a process of nature not apparent, therefore such percolating 
water has not received the protection which water running in a 
natural channel on the surface has always received. If the 
arguments of the plaintiff below were adopted, the consequence 
would be, that every well that ever was sunk would have given 
rise, or might give rise, to an action.” The cases overruled by 
this decision are Balston v. Bensted (1 Camp. 463) and Dickenson 
v v. The Grand Junction Canal Company, (7 Exch. 282). The dicta 
held in it to be incorrect are those of Bayley, J., in Williams 
v. Morland. , (2 B. & Or. 913), and of Tindal, C. J., in Biggins v. 
Lergc , (7 Bing. 692), that water flowing in a stream is publici 
juris, and the property of the first occupier; which are said by 
Lord Wensleydale to be founded on a mistake between the 
property in the water itself, and the right to have its continual 
flow. The observations also of Tindal, C. J., in Acton v. Blun¬ 
dell, . (12 M. & W. 324), and of Maule, J., in Smith v. Kenriclc , 
(7 C. B. 515), as to the origin of the right to the continual flow 
of a superficial stream being the presumed acquiescence of the 
proprietors above and below, can no longer be supported. 

The legal principles established by the decision of the House 
of Lords are these— 

The right to the continual flow of running water is a natural 
right incident to property in adjoining land, and does not depend 
on prescription. 

This right exists whenever the water flows in a known and 
defined course, whether it be on the surface or underground. 

But no such right can be claimed in respect of undergroundwater 
not proceeding in any defined course, but percolating through the 
soil, although it may ultimately reach a definite visible stream.* 

The case of Lancaster v. Ere , taken from the Jurist Reports, 
July 16th, 1859, may be referred to in cases of chattels attached 
to the soil. 

* Vide Jurist, Sept. 10th, 1859 for the report of the case. 
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COURT OF COMMON PLEAS. 

HILARY TERM. 

Lancaster and Another v. Eye and Another.— Jan . 26. 

Effect of attaching chattels to the soil—Piles driven into the led 
of the Thames—Public navigable river—Enjoyment of wharves — 
Quali/icatio?i of maxim “ Q u i cqu i cl plant at u r solof fyc.—Easement 
— Evidence . 

It is a question of evidence, depending on circumstances and 
the intention of the parties, whether A.*s chattel, fixed on B/s 
soil, becomes part of the soil or remains the chattel of A. 

Piles fixed in the bed of the Thames, in front of a wharf, for 
the purpose of mooring vessels making to the wharf, and long 
enjoyed for such purpose without interruption by the ’ Crown or 
the conservators of the river, will be taken to have been put. 
down in the exercise of an easement, and to remain as chattels 
in the owners of the wharf, so as to give them a right of action 
against any one injuring the piles. 

Cockburn, C. J.—I am of opinion that this rule must be 
discharged. Not for a single moment do I mean to question 
the general proposition ; but there may be circumstances, as 
where the thing annexed is such as to be severable without injury 
to the soil, and where there may have been an agreement be¬ 
tween the owners of the soil and of the chattel, that it shall be 
serverable at the will and pleasure of the latter. In this case I 
think it may be—and that there are circumstances to shew it 
may be—that this pile was allowed to be put down in the bed of 
the river, not with the intention of its becoming permanently 
attached to the freehold, and a part of it, but in consequence of 
an easement to that effect given to the plaintiffs, or those through 
whom they claim, with the permission of the Crown, in the bed 
of the river ; and I say so, because it seems to have been admitted 
that the plaintiffs, or those who preceded them, had fixed the 
pile in the bed of the river without any interruption, on the part 
of the Crown or the conservators of the river, of the right. The 
pile has been so fixed in the enjoyment of an easement; it was 
never intended by the parties that a right should be acquired in 
it by the owner of the soil; it remains, therefore, the property 
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of the plaintiffs, and that is sufficient to support the verdict for 
them on the traverse of the plea of not possessed. 

Williams, J.—I am of the same opinion. There is no doubt 
but that “ quicquid plantatur solo, solo cedit,” is true in general; 
but putting one's chattel on the soil of another does not itself 
prove that one parts with the ownership of the chattel; there 
must be such a fixing to the soil, as leads to the inference that it 
was the intention, that the thing should become part of the 
soil. Here was not only a wharf, for the purpose of mooring 
vessels coming to which the pile was put down, but there were 
also steamers coming down the river 5 and it was made out, in 
fact, that persons who take the benefit of the navigation of the 
river are accustomed to make the most of the navigation for all 
legitimate purposes connected with the navigation; that was.the 
evidence; and I know nothing in the law to prevent those who 
have wharves, along the river, from having posts and piles put 
down in tfie bed of the river connected with the navigation of 
the river. I see, however, no necessity at present to consider 
that point; but I quite agree with the Lord Chief Justice, that 
there is, in the history of this case, sufficient to shew an accrual 
to the plaintiffs of the right to put down this pile, by the al¬ 
lowance of the Crown or conservators, for the purposes of the 
user of the wharf, for mooring off or at it, but not on the terms 
of the post acceding to the soil, but of remaining the property 
of the plaintiffs—a chattel which they might remove at pleasure. 
Wood v. llewett shews that if this pile, when put into the bed 
of the river, was put into the river, not with the intention, on 
the part of its owner, of incorporating it with the bed of the 
river, but with the understanding and on the agreement that it 
should remain the chattel of the plaintiffs, then they are to have 
the right to sue any one who interferes with that which they 
have a right to, and which is indispensable to the enjoyment of 
their wharf. 

Crowd kb, J. I am of the same opinion. This pile is used 
for mooring vessels coming up to the plaintiffs' wharf to load or 
unload; but the fact, it is said, of putting down this post eight 
feet into the bed and soil of the river, caused it to belong to the 
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soil, and become the property of the owner of the soil as part of 
the realty; and therefore the plaintiffs have no right to say that 
it is their post, so as to bring an action for damages against a 
person injuring it. That was the point reserved, and now before 
us. I, however, am now of opinion, that it is by no means a 
necessary consequence of placing a pile in the bed of the river, 
where it is necessary for the purposes of the party placing it, 
having vessels which come to his wharf to moor thereto, that 
the pile becomes a part of the soil, and that the plaintiffs thereby 
lose the right of treating it as their own chattel. Here there 
seems to me to be ample evidence from which an inference may 
bo drawn, that there was, in the plaintiffs, an easement to place 
this pile in the bed of the river for the purposes stated, and that 
the plaintiffs have not lost the right to the post, as a chattel, by 
putting it into the soil, which was only done for the purpose of 
the enjoyment of the wharf belonging to them. 

Willes, J. —I am of the same opinion .—Rule discharged . 



Coutcmporaria expositio est fortissima in lege.—Time, pluee, ami circumstance, 
best interpret the true intent of an instrument. 

Acta exteriora, sccreta intcriora indicant.—The conduct of parties best indicates 
their intention. 

A notarial copy of the detailed agreement, prior to sale, held 
to be fairly and reasonably illustrative of the intent and mean¬ 
ing of a subsequent bill of sale. 31st January, 1852, Musst. 
Kowla Soondree, appellant. 

In an action upon a bond, the instrument was held to be 
forged, amongst other reasons because the stamp paper upon 
which it was written, had been purchased live years previously to 
the date of the bond itself. 18th May, 1852, Eutna Coer, ap¬ 
pellant. 

A transfer, from a son to his mother, the instrument being 
executed on paper bought six months before date, and which was 
unregistered, held, in concurrence with the lower Court, to he 
collusive. 21st March, 18.53, Surbauee Dasya, appellant. 
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Absence of possession, under an alleged mocurreree, pleaded 
adversely to the claim of a purchaser in execution, which mocur* 
reree was also unregistered, led to the rejection of the mocurreree, 
as invalid. 29th March, 1853, Bodnurayon, appellant. 

In appeal a technical objection to the proceedings below was 
raised, as to the inadmissibility of a certain document inade¬ 
quately stamped as per Section 3, Regulation X. 1S29, and 
question arose as to whether a remand was or was not barred by 
Act IX. 1851, the inadequacy of the stamp being clear. What 
was the intention of the legislature (vide leges postcriores— 
for the judgment of the Court) minute by Mr. Dick. In the 
m original draft published of Act IX. 1854, the words “ nor oppos¬ 
ed to any express enactment” were inserted—they are not now 
to be found in the Act, although they still appear in Section 15, 
Act XY. 1853. Hence the conclusion is inevitable that the 
legislature did not intend to except errors, defects or irregulari¬ 
ties opposed to express enactment, the sole quality of any mere 
technical error, defect or irregularity, which the Court has to 
regard, is its injurious effect to either party in the case. 30tli 
April, 1855, Junardon Senaputtee, appellant, page 2*24. 

In an action to recover 14,000 Rs. on a bond, the alteration of 
the name of the original purchaser of the stamp paper and 
absence of registration, and being without any collateral security, 
induced the Sudder Dewanny Adawlut, in concurrence with the 
lower Court, to dismiss the plaintiffs action. 30th March, 1853, 
Ishurchunder Boomish, appellant. 

In a question as to the legality of an adoption, on the ground 
ot non-observance of certain necessary religious observances, 
hcul that the fact of the adoptive father communicating the 
fact of the adoption to the collector, evidently implied, that all 
needful ceremonies had been observed. ‘ 23rd June, 1853, Ranee 
Netradaye, appejlant.- 

In an action against the son, to recover a debt due by his 
father, in addition to his own debts, the fact of the stamp having 
been bought by the son, during his father’s lifetime, in addition 
to other reasons, led to the dismissal of the plaintiffs action, 
which judgment was affirmed in appeal 21st March, 1853, 
Bislionath, appellant. 
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III an action preferred by an auction purchaser in execution to 
set aside a private sale, held in special appeal, that such convey¬ 
ances required to be very narrowly scrutinized, especially with 
reference to the possession of the vendee, quoad the bona tides 
of the alienation, for which purpose the case was remanded. 24th 
April, 1853, Duakhinamonee, appellant. 

The annexed case shows how far entries at variance with 
interest of deceased parties may be admitted in evidence. 

Entry of payment of a deceased person against Ins interest,— 
Held, admissible. Orrett v. Corier, 21 Beav. 52.— Digest, Jurist. 

Entry by a deceased person shewing (in contradiction to a deed 
evidencing a rightful payment by him) that the payment had 
been made in breach of trust to A. B., instead of to the trustees, 
—Held, admissible, to shew the receipt by A. B., on the ground 
that such entry tended to change the maker of it.— Id. 

A lease on very beneficial terms was given to the agent of a 
banking house, and the bankers took at the same time a mortgage 
of the property and an assignment of the rents, leaving thus a 
large profit on the money lent, over and beyond the legal inter¬ 
est. Held to be a mere attempt to defeat the usury laws. 14th 
July, 1852, Jnggutputtee Singh, appellant. 

In a question as to the legality of an adoption which had taken 
place twenty-eight years previously, adoption upheld on strong 
circumstantial evidence, inasmuch as at the time of the adoption, 
which took place at Benares, the adopted son was an infant. For 
nineteen years next following his adoption, he was treated by 
his adoptive father as his adopted son, and acknowledged as such. 
He had been married according to the usual ceremonies, and he 
performed the funeral rites of his adoptive parents without 
question by plaintiff. He was always called the adopted son, 
during the lifetime of his adoptive father, and the plaintiff and 
his co-partners so called him, in two petitions to the Noabad 
Moonsiff, all which facts were held to establish the presumption, 
that the customary ceremonies had been duly performed. 24th 
January, 1853, Perkashchunder Roy, appellant. 

A transfer of an estate by a judgment-debtor to his wife, 
after a decree had passed against him, held to be presumptively 
3x2 
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fraudulent and invalid as against third parties. 20th January, 
1853, Bindoo Soondree Dasya, appellant. 

Enmity existing between the obligor’s father and the obligee, 
and the bond moreover being expressed on a stamp of wrong 
value and containing other external indications of having been 
fabricated, the plaintiff's action was dismissed and his appeal 
rejected. 14th July, 1852, Golucknath, appellant. 

An application to review the Court's judgment of the 9th 
August, 1856, in which a deed of permission to adopt was 
rejected, first because it was not produced for more than five 
years after the date of its alleged execution; secondly; because it 
was never registered; thirdly, inasmuch as the probabilities of 
the case were opposed to its genuineness?; and fourthly, because the 
evidence in support of it was untrustworthy : held, that of all 
documents which come before the Court, none require to be 
moie severely tested than those propounded by Hindoo ladies. 
Contemporariety of execution and publication is the best test of 
the genuineness of a deed of this nature ; and, in the absence of 
this test, all the circumstances bearing upon the alleged deed, 
and all the probabilities for or against its genuineness, must be 
thoroughly considered, as was done when the case was originally 
before the Court. Application rejected. 21st February, 1857, 

11 anee^ Mun moheenee, appellant. 

W hether a contract is a mortgage or pawn, or not, depends 
on its real nature, not upon the name given to the contract; 
thus a lease granted in consideration of an advance of a sum of 
money, is a mortgage, and the lessee is not allowed to realize a 
greater profit from the lease than common interest; and a bond 
by which a person, designating himself a proprietor of certain 
estates, becomes security for another, without expressly stating 
that those estates are pledged as security for the debt, is not a 
mortgage. Const. No. 1017, 21th June, (15th July,) 1836.— 
Elbe r ling. 

r lhe plaintill claimed under a private bill of sale and institut¬ 
ed an action, to cancel the sale of the estate which had taken 
place in execution. Ihe parties being closely connected, and the 
date of plaintiff s conveyance being only four days previous to 
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the* execution-creditor’s application to bring* the estate to sale, and 
the property being sold to plaintiff within two days of the 
vendor’s acquiring title, his action and appeal were, alike dis¬ 
missed. 10th August, 1853,. Nurayoii Doss, appellant. 

The plaintiff deriving title under an alleged bill of sale in 
consideration of 15,000 Rs. dated 1st February, 1842, instituted 
an action in June 1848, to establish his title and recover posses¬ 
sion, having previously filed his answer in another case. Absence 
of registration—possession and objection in foreclosure and hav¬ 
ing taken no steps to obtain possession or recover his purchase 
money, led on special appeal, to the confirmation of the judg¬ 
ment of the lower Court, dismissing the plaintiff’s action. Bueh- 
roo Das, appellant, 23rd April, 1853. 

The plaintiff’s action was based on a tumleek nameh, under 
which lie sued to recover certain villages. Held in appeal, that 
all securities for the honesty and authenticity of the document 
were wanting. It gave away, to the injury of the direct heirs, a 
valuable part of the estate in favour of the confidential agent of 
the proprietor, a man of advanced age. It was not executed in 
the presence of any members of the family. It was not regis¬ 
tered. It had never been produced anywhere for four years. 
The principal witnesses were not .examined by plaintiff, and the 
orders of the lower Court, dismissing the plaintiff’s action, were 
affirmed. 9th August, 1853, Baboo Ramodeen, appellant. 

The plaintiffs sued to affirm their possession of an eight annas 
share of two zemindaries, their claims in objection to an attach¬ 
ment in execution having been summarily rejected and the estate 
sold. To which it was pleaded that the Hibbanameh, under 
which the plaintiffs declared title, was collusive and effected for 
the purpose of protecting the estate from sale, which fact was 
found in the lower Court, and the action dismissed, because 
the Hibbanameh was subsequent to the date of the decree, the 
donees’ names had not been registered, and they had failed to 
show that the rents had been paid by them, and that in short 
the estate had only been nominally transferred to them. Held 
in appeal, that the plaintiff appellants’ title is founded upon a 
nominal sale, that no actual transfer took place. 
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That the mere pen and ink execution of the deed was not 
denied, appellants have not supported their plea of possession by 
the exercise of legal powers and rights, which the management ot 
estates of such considerable value naturally consists of; for they 
have neither shewn receipts of rent from the ryot, nor produced 
any receipts for Revenue as paid by them to Government, that. 
is to say, as to the year of the alleged gift and the years imme¬ 


diately following it. Further, although the deed of gift in ‘one 
clause proposes that the donees should record their names as 
proprietors in the Collector's Register of mutations in lieu of 
their husbands, this practical test of occupancy has not been 
furnished, and the presumption is that the donor refused to 
resign his hold upon the property, of which he had only osten¬ 
sibly divested himself. This hesitating and ineffectual purpose, 
at one time promising to let go, at another resolved to hold, is 
obviously deceptive and in itself imports fraud. The transfer 
is a pretended transfer, and the appeal is dismissed. Kistokallee 
Dabea, appellant, 27th May, 1856. 

In the construction of a gift in a codicil, the Court may, and 
must look at the previous will and codicils. Hartley v. Trihber, 
16 Beav, 510.— Digest , Jurist . 

In a case originally pending.in the magistrate's Court, as to 
a boundary dispute, the litigant parties elected to go before 
arbitrators, who were formerly appointed, and by whom an award 
was formerly made in triplicate, one copy being given to each 
of the parties, and a third copy given to the magistrate. Ob¬ 
jections were raised as to the partiality of the arbitrators, and the 
objectors were referred to the Civil Court. The judge rejected 
the arbitration, the evidence not having been taken upon oatli 
and being at variance with another award by the same arbi¬ 


trators, and not having passed in the presence of the parties. 
On appeal, this order was reversed, and order made that the arbi¬ 
tration award should be carried out in default of proof of corrup¬ 
tion in the arbitrators. The lower Court, from the fact of the 


award as to boundaries being contrary to a prior award of the 
same parties, being satisfied of the partiality of the arbitrators, 
again rejected the award and made a reference to the Court, 
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the record and explaining that on the evidence o f 
two awards self-contradictory, he had disallowed the arbitration 
without going into new evidence to establish partiality, which 
was apparent upon the record as it stood, from the awards them¬ 
selves, and the maps and plans with the record, which were the 
best tests of the fact, and that partiality may be well held to be 
established, where in one of the instances, they were found to 
differ, and that these were the best proofs, because short of 
absolute proofs, of receipt of money, partiality could not be well 
pioved, foi it must always rest a secret in the heart of the party 
himself, and that the law as to witnesses Section 9, Reg. XVI. 
1793, has reference to corruption alone, which is hardly suscep¬ 
tible of proof by the evidence of witnesses. Held 'that when 
paitiality was patent on the record itself, evidence to establish 
corruption in the arbitrator, was unnecessary; and accordingly, 
upon the review, the award was set aside as a nullity, and the 
case struck off the fde, which order was affirmed in appeal. Sheikh 
Iladee Alee, appellant, Re by. 18th, 1845. Summary appeal. 

Of acta exteriora as interpreting intention, the annexed is 
an instance. 

A., with the intent of coining counterfeit half dollars of Peru, 
procured dies in this country for stamping and imitating such 
coin. He was apprehended, before he had obtained the metal 
and chemical preparations necessary for making counterfeit coin : 
—Held, that the procuring the dies was an act in furtherance 
of the criminal purpose, sufficiently proximate to the offence 
intended, and sufficiently evidencing the criminal intent to sup¬ 
port an indictment founded on it for a misdemeanor, although the 
same facts would not have supported an indictment for attempting 
to make counterfeit coin. Reg. v. Roberts, 1 Hear. C. C R 539° 
1 Jur, N. S., 1094, j 25 L. J., M. C., 17.-Digest, Jurist. 

So similarly, having a large quantity of counterfeit coin in 
f kSess i° n j many of each sort being of the same date, and made 
same mould, and each piece being wrapped in a separate 
piece of paper, and the whole distributed in different pockets of 
the dicss, is some evidence that the possessor knew that the coin 
was counterfeit, and intended to utter it. Reg. v. Jarvis , 1 Dear. 
C. C. It. 552 ; 1 Jur., N. S., 1114; 25 L. J., M. C., 30 .—Id, 
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L. agreed to sell a farm to P., subject to a condition that h. 
should be at liberty to require a lease for twelve years, at a rent 
equal to SI. 10$. per cent. “ upon the outlay in making the pur¬ 
chase.^ It was at the same time agreed by parol that the 
purchaser should do certain repairs, and that the amount should 
form part of the sum on which the 3 l. 10s. was to be calculated. 
Before the purchase was completed, the vendor wrote to the 
purchaser a letter, referring to an agreement already prepared, 


and to be signed at the time of completion, cc relative to the 
holding of the farm by me as your tenant on lease.” This 
agreement was ail agreement for a lease for twelve years, the 
rent being left in blank. The purchase was completed and the 
repairs were done, but the agreement was never signed. The 
vendor, however, remained in possession several years, paying a 
rent equal to SI. 10$. per cent, on the aggregate amount of the 
purchase-money, the expenses of the purchase, and the sum 
expended in repairs. He then denied his liability to take a 
lease:—Held, that the letter amounted to an election to take a 
lease, according to the option given by the condition of sale ; 
and that although the written documents did not fix the rent, 
its amount was fixed by the parol agreement, followed by posses¬ 


sion and payment of rent on the footing of that agreement, and 
that L. was bound to take a lease. Powell v. Lovegrove, 2 Jnr., 
N. S., 791—L. J.— Digest, Jurist. 

Surviving partners held, by inference deduced from their con¬ 
duct, to have carried on their business on the same terms as the 
original partners. King v. Clinch , 17 Beav. 325.— Digest , Jurist. 

Although the title deeds of a person seised of land are not in 
general admissible in evidence against third persons, to prove the 


truth of the facts therein asserted, yet where they are offered to 
shew, not that a certain sum was due and paid for a rent-charge, 
and not for rent of land in the occupation of those who made 
the payment, but to shew what the intention in making that 
payment probably was, and what they supposed their rights and 


liabilities to be, the deeds are clearly admissible. Atty. Gen. v. 
Stephens, G Do G. Mac. & G. 111 ; 2 Jur., N. S., 51; 2b L 
Chanc., 888. — Digest , Jurist. 
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In 1635 the Earl of Pembroke became tenant, either at will 
or from year to year, of six acres and a half of charity lands 
lying' interspersed within his Rochampton estate, for which 61. 


per annum had ever since been paid. In course of time this 
estate became split up into several portions, passing into the 
hands of new purchasers from time to time. From recitals in 
early conveyances, it appeared that the whole estate was treated 
as subject to this charge of 61. per annum, together with three 
other perpetual charges of 40£, 10 1, and U. per annum. Accord¬ 
ing as parts of the estate were sold off, those parts were exoner¬ 
ated from these charges, until at last the mansion-house and 
thirty-one acres of the estate, the property of the defendant, 
alone remained charged therewith. The defendant and his an¬ 
cestor had paid this 61. per annum for many years. Upon an 
information by the trustees of the charity for a commission to 

mark out the boundaries of the six acres and a half:_Held, 

reversing the decision of Wood, V. C., 1 Jur., N. S., 1039, that 
although the defendant had for a long series of years paid the 
to the parish, upon receipts purporting to be for rent of 
parish land, he was not precluded.from saying that he did not 
hold the land; and that he was at liberty to refer to his title- 
deeds to shew the animus solventis, and to rebut the entries in 
the parish books, which were relied on to shew that he had by 
his payments admitted himself to be an occupier of land.— Id. 

T. took out letters patent, which expired in 1844., for the 
manufacture of solid-headed pins, and carried on the business 
under the firm of - T. & Co,- till 1838. In such business T. 
used particoloured labels, in pink and green, in which the pins 
were described as - patent pins,- - exclusively manufactured by 
I. & Co.; and had engraved plates and blocks for striking ofF 
such labels. In 1838 T. assigned the letters patent, together 
with Ins business and goodwill, and the right to use the plates, 
labels, &c, and the name of <f T. & Co.- to S. In 1889, S. became 
bankrupt. 1I 1S assignees carried on the trade till 1841, when 
they agreed to assign the business, patent, plates, labels, &c, 
and the right to use the name of “ T. & Co.- to E, the plain¬ 
tiff, whoevei since carried on the business accordingly, and used 

3 H 



442 


the said labels. In 1853, E. discovered that V., the defendant, 
was using labels in palpable imitation of the plaintiff s : Held, 
first, that E. was entitled to restrain such palpable imitation by 
Y. Secondly, that E. was not disentitled to sue by reason that 
the representations on his labels were no longer accurate, al¬ 
though the pins were not now protected by patent, nor manu¬ 
factured strictly according to the patent, nor exclusively or at all 
by T., who had long since retired. Thirdly, that Y. was not to 
be precluded altogether from representing that his pins were 
manufactured according to T/s patent (now expired), but he was 
not to do so in a manner liable to mislead. Edleston v. Vide, 
18 Jur. 7—V. C. W.— Digest , Jurist . 

In an alleged infringement of a right to trade marks, the 
Court must ascertain whether the resemblances and the differ¬ 
ences are such as naturally arise from the necessity of the case 
or whether, on the other hand, the differences are simply colour¬ 
able, and the resemblances such as are obviously intended to 
deceive the purchaser. Taylor v. Taylor , 23 L. J., Chanc., 225 
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—Y. C. W. 

Where there is a strong resemblance in matter, colour, and 
arrangement, the Court will presume that it is not fortuitous, 
but that it was intentional, with a view to mislead purchasers, 
—Id. 

In questions of partition the nature of the evidence required 
will be found in the annexed extract from Elberling. 

A partition may be made without having recourse to writing 
or other formality, and in the event of its being disputed at any 
subsequent period, the fact may be ascertained by circumstantial 
evidence.* It cannot always be inferred from the manner in 
which the brethren live, as they may reside apparently in a state 
of union and even mess together,+ and yet in matters of property 
be separate; while on the other hand they may reside apart and 


# Nareda, “ if a question arise among co-heirs in regard to the fact of parti¬ 
tion, it must be ascertained by the evidence of kinsmen, by the record of the 
distribution, or by the separate transactions of affairs.” Daya Bhaga, ch. xiv. 
No. 1. Brine. Hindu Law, vol. i. p. 53 ; vo l. ii. p. 170. 

t Khodaram Surino versus Trilochun. S. D. A. Rep. vol. i. p. 35. 
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yet be in a state ofunion with respect to property,* * * § though it 
is undoubtedly one of the presumptive proofs in a case of un¬ 
certainty. Proofs must be sought in their performing separate 
rites,f entering into distinct contracts, becomingjsureties one for 
the other, or performing, other similar acts, which tend to show, 
that they have no dependence on, or connexion with each other.^ 
That they have messed separately and had no share in the profit 


or loss of a trade, has been considered as proof of separation, 


though the one party had been occasionally employed by the 
other and had received supplies for his private expenses.§ The 
evidence of kinsmen is in these cases not only admitted, but 
even preferred. || 


A party sued, maintaining title under a bill of sale, and the 
question in issue was as to the actual payment of the declared 
consideration, amounting to 75,000 Rs. It was established that 
immediately following the alleged transaction the vendee had 
advanced to the vendor certain sums for current expenses, such 
payments held to be presumptive of non-payment of the con¬ 
sideration. Vide zillah decisions for Sarun, pp. 110 to 121, 1850. 
4th January, 1853, Khajah Taleb Ali Khan, appellant. 

The Map ol the Ameen, held to be preferably credible to the 
mere parole evidence of the plaintiff’s witnesses who were his 
ryots and his defendants, inasmuch as it was not probable, 
that in four years between the first decree in the case, fixing the 
particular caual as the boundary between the two estates, it 
should have so completely dried up as to be no longer traceable. 
7th June, 1353, Punchauund Mookerjea, appellant. 

A deed engrossed upon old paper, of an inferior value, to which 
additional stamp duties were subsequently affixed and the date 
of which was altered from 1240, F. S. to 1245, F. S. held to be 
collusive and fraudulent by the lower Courts and the Sudder 


* Baja Bhaga, cli. vi. sect. 1, No. 27. 

t Dnya Blmga, ch. siv. No. 7. Mitacshara on Inheritance, oh. xi. Digest, book 
v. sect. 389. 

t Paya Blmga, cli. xiy. Nos. 7, 9. Digest, book v. sect. 3SO to 387. 

§ Itugkissoro Roy va-sus the Widow of Santo Pass. S. D. A. Hep. vol. i. p. 13, 
|| Daya Blinga, cb. xiv. Nos. 2, 4. Narnia, Digest, book r. sect. 381. 
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wanny Adawlut in appeal. 15th September, 1852, Mussfc. 
Ludwan, appellant. 

In the lower Court, the Principal Sadder Ameen rejected three 
copies of the Hurkaru newspaper, containing a judgment pass¬ 
ed by the Supreme Court, refusing to receive them as evidence 
on the precedent of the decision of the Sadder Court, adding 
that as the Presiding Judge certified to the correctness of the 
newspaper report, there was no question as to its genuineness— 
and with respect to the case of the Maharajah of Burdwan, before 
the Privy Council and another case also cited, they were inappli¬ 
cable, the newspaper reports not being filed as proofs by either 
party. The precedent of the Sudder Court referred to the re¬ 
jection of the printed decisions, when authenticated copies of the 
original decisions could be produced and should be produced, as 
being the best evidence, and that when filed on proper stamps 
could be admitted, and the law not having given to the printed 
decisions the authority of legal documents. The Principal Sud¬ 
der Ameen accordingly declared that the printed decision in the 
newspaper could not be received as documentary proof against 
any party. 

“ It is contended that what appears in the Hurkaru as the 
judgment of the Supreme Court, is not a record on the case— 
and therefore no copy authenticated by the Court could be 
adduced. It is the best evidence procurable of that judgment. 
If it be not a document of a Court of record, it cannot be a 
probative exhibit, and I (Mr. Dick) am of opinion that the 
Principal Sudder Ameen was right in declining to receive it as 
proof.” 


In the cause—as an authentic report of a judgment I think 
it may be cited and referred to, as was done in the case of the 
Maharajah of Burdwan, and of course the utmost weight would 
be given to it. 

Per Sir R. Barlow. In the case Khajah Taleb Ali Khan, 6th 
January, 1852, the majority of the Court rejected the printed 
decisions in favour of the best evidence. In the Supreme Court, 
copies of the judgments are not given, but only copies of the 
decree or verdict. Stamps are not required in the Supreme 
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Court, nor do copies of documents filed there, when brought 
into a mofussil Court, require stamps. The Principal Sudder 
Ameen has not rejected the papers, because they are defective as 
evidence, but on the principle that an officially authenticated 
copy duly stamped could alone be received in evidence. This case 
is different. The stamp for the exhibit has been filed with the 
copy of the decree or verdict of the Supreme Court. A copy of 
the judgment or grounds of the decision of the judge, is not 
procurable in the Supreme Court, and it is not the practice of 
the Court to give a copy, but the judgment is reported in the 
public papers by an authorized reporter under the sanction of 
the presiding judge. The number of the Hurkaru containing 
the judgment has been filed—counsel.has given his evidence a°s 
to the correctness of the report, which the Chief Justice has 
also certified, and stated that such a report would be admitted 
m any of her Majesty’s Courts. The said report is accompanied 
by copies of all such depositions and documents as are allowed 
to be taken by the Supreme Court. In the Privy Council deci¬ 
sion reported at vol. iv. part 3, p. 508, it will be seen that when 
judgment was about to be passed on the appeal of the Rajah of 
Burdwan versus the Government, a printed report in the Cal¬ 
cutta Monthly Journal was received as evidence of the decision 
of the Special Commissioner’s Court, on the point of limitation 
and upon that point, the decision of the Privy Council turned! 



x uaimub, under the above 
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ould, if that were the only question, be received on plain paper. 
But the system of drawing up judgments in the Supreme Court 
and in the Company’s Courts is different. The former contain 
only the decretal order, without the reasoning upon which it is 
based, whereas in our Courts the reasons and the order are both 
embodied in the decree. The lower Court has received the decre¬ 
tal order on plain paper without objection. He has only refused 
to receive the report of the preparatory reasoning which led to 
it, not because it is not stamped, but from the character of the 
reports themselves. The matter of genuineness is settled by the 
certificate of Sir L. Peel, but that does not alter the character 
of the reports. It only declares them sufficient for the purposes for 
which they may be cited, but he himself styles them not to be 
properly acts of Court, a reason in itself sufficient for not accept¬ 
ing them as documentary evidence. The Principal Sudder 
Ameen was therefore right in rejecting them as such. Held 
therefore, that newspaper reports of judgments in the Supreme 
Court were admissible, not as conclusive documentary proof, but 
as proof pro tanto and as entitled to every respect with reference 
to the recital of facts contained therein. Cochrane, assignee, 
appellant, April 16th, 1855. 

In an action where the question in issue was, whether the 


plaintiff was or was not a bond fide purchaser, it appeared that he 
borrowed, on bis bond,money from the Bank of Bengal and obtain¬ 
ed six bank notes, one of which was moreover paid away by his 
vendor to a third party, and two more of these notes were 
similarly paid away by his vendor to other parties. Held that 
there was sufficient evidence, circumstantial as well as direct, to 
establish the vendee’s title as purchaser for value. 25th March, 
18o3, Inderchunder Baboo, appellant. 

An appeal was preferred by the Collector of Chittagong against 
the orders of the lower Courts, ruling adversely to the interests 
of Government in a matter relating to the true interpretation of 
the term jaidad,which was pleaded as being a receipt in full. The 
document recited the orders in council, which in special appeal 
were referred to, as explanatory of the meaning of the term 
jaidad, from which it appeared that the evident scope and intent 
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of this instrument was, that it should be a receipt in full for all 
lands belonging to the plaintiff’s turuff or permanently-settled 
estate, and consequently, in reversal of the decrees of the lower 
Courts, the plaintiff’s action to recover additional lands as be¬ 
longing to his turuff, was dismissed. Collector of Chittao-ono' 
appellant, 16tli December, 1852. 


Cum par delictum est duorum, semper oneratur pctitor, et rnelior habetur pos- 
scssons, rci, defenders causa.-Where the plaintiff and defendant are equally 
wrongdoers, judgment with costs will be given for the defendant in possession. 

n dubio pro dote, libertate, innocents, possessore, debitore, rco, responden- 
c urn es . iero the facts are doubtful, presumptions will be in favour, of 
Clowes—liberty, innocence, possession, the debtor, the criminal at the bar. 

. " 7r« JU1 '® meli ° r est conditio Possidentis vel defendentis.-Where the 

n 0 ht of both parties is equally good, possession governs the case. 

P .° ti0r CSt 00nditi0 P03sidenti3 vel defendentis.—Wliero the 
title of both parties is equally bad, possession governs the case. 

In obscuris’ vel dubiis, quod minimum est sequimur.-Wliere the quantum 
valuein issue ‘s obscure or doubtful, the admeasurement of damages will be 
estimated at the minimum current price. 

The reader may refer lack to the chapter on Presumptions 
As a general rule every intendment is in favour of the defendant! 
ihe exception is, where the defendant is a spoliator, in which 
case, we must substitute maximum for minimum in the last 
maxim The reader cannot consult better works than Best’s 

tails' 15 ^ r °° me ’ S Legal Maxims > aud Broome’s Coalmen- 

Li an action between the principals, where both failed to 

order tint th!^ ^ dispUte > tbe J ud S e Passed an 

du that they should remain with the party in possession, statu 

q ante and an appeal preferred to set aside this order was 

dismissed. 17th June, 1852, Budjoo Soondree, appellant ’ 

In a dispute, where the statements as to title pro and con 

SMTr-i U " appeal) the Sudder ° 0Urt refused to 
onll retT V gment ° f the l0Wer Court, there being 
lnd ho - IUg Certam 111 tbe oase > wbicb was, that the defendant 
‘ „ , “ possession from 1834. Choudry Dowlut Singh, 

appellant, 13th July, 1853 
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In an action to recover possession, the bill of sale under which 
the plaintiff claimed, and the bill of sale upon which the defen¬ 
dant relied for title, were both held to be spurious. The lower 
appellate Court and the Sudder Adawlut, refused to disturb the 
defendant’s possession, although the plaintiff’s bill of sale was 
duly registered and which, if authentic, would have been prefer¬ 
ential under Act XIX. 1843. 24th February, 1853, Abdool 
Gunnee, appellant. 

In the lower Court, the cubooleut upon which the plaintiff 


sued was held to be fabricated, and without going into the merits, 
the lower Court dismissed the plaintiff’s action. The lower ap¬ 
pellate Court found that the cubooleut was fabricated, but going 
into the merits, found that the receipts were fabricated also, and 
in reversal of the orders of the lower Court, found for plaintiff. 
Held in special appeal, that no order could pass for plaintiff on 
a deed admittedly fabricated. 18th July, 1853, Nobokishen, 
appellant. 

A party sued to recover possession under a special title 
which failed, and, in appeal, maintained title under prior posses¬ 
sion-held that in ejectments of defendants in possession, proof 
of a superior right must be established. Mungaldas Gosaiu, 
8th March, 1855. 

The plaintiff sued the defendants to recover possession of 
700 biggahs with mesne profits. Plea, that the plaintiff had 
surrendered them, on their becoming unproductive in consequence 
of an inundation. Held that the claim for mesne profits could 
not be sustained under the facts of the case, but that neither 
had the defendants acted in conformity with law VII. 1799, 
accordingly the case was decreed to the plaintiff upon the 
ground of possession. Held in special appeal, that the finding 
of the lower Court was perfectly correct. 9tli February, IS47, 
Moheshchunder, appellant. 

The plaintiffs sued to recover certain lands under a deed of 
gift, to which the defendants pleaded possession under another 
deed of gift, and obtained a decree. Held in appeal, that both 
deeds were forgeries, accordingly the appeal was dismissed and at 
the same time the Moonsiff’s order was reversed. Held in special 
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appeal, that the orders were inconsistent—ease remanded. Rani 
Loclion, appellant, 23rd September, 1847. 

iSote. Ibis case should have been decided under the third 
maxim in the lower appellate Court. 

In a cause ot collision, the fact that neither vessel exhibited 
a light, was unnoticed in the pleadings and the argument; but it 
was held, that as lights ought to have been exhibited, neither ves¬ 
sel could recover. The Aliwal, 18 Jur. 296—Adm.— Digest, Jurist. 

Where, on a motion for an injunction to restrain an alleged 
breach ol covenant, the question in dispute appeared doubtful,— 
Held, that the burden of proof was on the plaintiff, to shew that 
the balance of convenience was in favour of granting the injunc¬ 
tion. 

Ihe lights and interests of one Neemoo Baboo in a certain 
estate were, on the 2nd of April, 1844, sold in execution, and 
the purchaser obtained possession. Subsequently, a party by 
name Gungagobind petitioned, stating that Neemoo Baboo had 
sold the estate in question to him, prior to the decree, and the 
Principal Sudder Ameen reversed the sale, which order was, 
however, set aside by the Judge. The petitioner, in 1852, insti¬ 
tuted an action, stating that the settlement had been directed to 
be made with two ladies, who applied to the Collector to have the 
settlement made with him, and to substitute his name for theirs 
in the Collectorate books, and that subsequently the judgment- 
debtors had no interest whatever in the property. The lower 
Court dismissed the claim, holding that the plaintiff had been 
merely a manager on the part of the ladies. In appeal over, 
held, that although from the fact of settlement having been 
made with the plaintiff appellant, presumptions arose as to the 
proprietary title being with him—that from the facts disclosed, 
the character of the plaintiff was rather that of a fiduciary or 
trustee, and that at the time of the alleged transfer, it did nob 
appear that any consideration passed, and that the object of the 
ni us md been rather that, as they were females unacquainted 
ic. s, the plaint iil, as their near relative, was selected by 
to manage their a (Fairs, and no transfer of ownership was 
contemplated by them, as is obvious from the words of the peti 
3 M 
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Ion. If presumptions arise from the settlement which are 
favourable to the plaintiff, on the other hand the presumptions 
adverse to him are equally strong*, viz. his admission of the pro¬ 
prietary title of the judgment-debtors,—-his silence as to how 
he acquired title, whether by gift or purchase—the undisturbed 
possession of defendants for nine years under a decree of Court; 
and as the presumptions are balanced, the plaintiff must first 
prove that lie acquired the estate for value in bona fide, before 
he can oust the defendants in possession, and having failed to do 
this, the orders of the lower Court were affirmed. 25th Febru¬ 
ary, 1857, Baboo Gungagobind, plaintiff, appellant. 

In collision, the rule of the Admiralty Court, where parties are 
mutually olameable in not taking necessary measures to prevent 
accidents, is to apportion equally the damages between the respec¬ 
tive owners of the vessels. Vaux v. Skeffer, 8 E. F. Moo. 75. 

ihe owners of an English vessel brought an action for damages 
against a foreign vessel, whose owners also brought a cross action 
against the English vessel. By an arrangement between the 
parties, the two actions were heard as one cause. The Admiralty 
Court held that the English vessel was the cause of the damage, 
and dismissed the foreign vessel from the action. An appeal from 
such judgment and complaint of nullity was sustained by the 
appellate court, the Judicial Committee being of opinion that 
both vessels were in fault, and decreed, in such circumstances, 
the damage to be equally divided between them, remitting the 
cause to the court below, to ascertain the amount of damage, and 
so divided the same into moieties between the owners of the 
respective vessels.— Id.—Digest Jurist. 

In an action to recover value of a certain number of bricks. 


the defendant disputed the quantity, and an ameen having been 
deputed to hold a local enquiry, found the place under water 
and could make no report. The lower Court therefore split the 
difference and gave a modified decree for plaintiff. In appeal, 
the above decree, being founded upon no principle at all, the case 
was remanded. 19th September, 1853, Komolnarayon, appel¬ 
lant. 

Note .—If the Court felt justified in giving a decree at all, the 
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facts of (lie case being otherwise equal, and as “ in scquali dubio 
melior est conditio defenders,” the decree should have been for 
the amount admitted by the defendant, and “ in obscuris, quod 
minimum est sequimur.” 

In an action of title, in which the evidence of both parties 
was held to be equally good, judgment below passed for defend¬ 
ant, on the ground of his possession, an order which was affirmed 
m appeal. 21st September, 1852, Rajaram Coer, appellant. 

Note .—In pari causa possessor potior haberi debet. 

All parties having equally failed to make good summarily their 
claim to title, were referred to a regular action as against the 
parties in possession, who were held to be entitled to sue for and 
recover rents on that ground only. Tarne'echoron Singh, appel- 
- lant, 24th March, 1853. 11 

In a dispute for the possession of certain lands, in which the 
judge had divided them equally between the litigant parties, on 
•special appeal, the case was remanded. The amoen deputed 
reported, that it was impossible to ascertain, what the boundaries 
between the two Pergunnahs were, and the Principal Sudder 

' m ( een StatCd) that U0thm S was proved by either-party in sup¬ 
port or rejection of the claims of either party, and as no boundary 
cou d be ascertained, that it would be more equitable to divide 
the lands in equal moieties. Held in appeal, that the failure of 
the plaintiff to prove his case, necessitated a judgment for defen- 
dant-and in reversal of the orders below, the plaint was dis¬ 
missed. Mungul Singh, appellant, June 30th, 1845 

The lower Court having grounded its decision rather on the 
weakness of the defendant’s case, than on proof of the validity 
of the plaintiffs claim, and whereas the defendant was entitled 
to hold by right of possession, until the plaintiff’s case was made 
good, the judgment below was reversed, and the case remanded 
Muza Ahmed Jan, appellant, 3rd July, 1850. 

The plaintiff, who was heir to the grantor of certain endows 
nmn an s, instituted an action to remove the Shewayet and 
to supersede him in the office-on the grounds that he had 
jeopardized the endowment, by pledging it for, his private 
purposes, to which action the defendants pleaded similar transac- 
3 m 2 
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ions by the plaintiff, in which lands belonging to the endow¬ 
ment had been made over in security for plaintiff. Held that 
the plaintiff could not be allowed to subject the defendants to 
penalties he had equally incurred, by acts in infraction of the 
deed and will of the founder of the endowment, and on such 
grounds claim right to succession—that though the endowment 
had been put in jeopardy, the Court would not interfere in 
favour of plaintiff, he not being entitled to relief, under the 
circumstances of the case. Bejoygobind Barral, 28th August, 
1850. 


In cases where the Court is divided, the case of Dansey v, 
Richardson, Jurist, November 11th, 1851, p. 957, maybe quoted 
with reference to costs. 

Dansey v. Richardson.— May 29 th, 1857. 

Rule for new Trial—Court equally divided — Costs. 

Where a rule for a new trial drops in consequence of the 
Court being equally divided in opinion, the party who obtained 
the verdict is not entitled to the costs of the rule. 

In this case, a verdict having been found for the defendant, a 
rule nisi for a new trial was granted; but the Court being equally 
divided in opinion, the rule dropped. (See 3 El. & Bl. 722 ; ante, 
p. 721). On the taxation of the defendant's costs, the Master 
refused to allow the defendant the costs of the rule. Subse¬ 
quently the defendant obtained an order of Maule, J., by which 
it was ordered that the Master should be at liberty to review his 
taxation. In Easter Term, (May 8), 

Pearson obtained a rule nisi, calling upon the plaintiff to shew 
cause why this order should not be rescinded, citing Chilton v. 
The London and Croydon Raihoay Company , (Trinity Term, 1848, 
not reported), in which case a rule pisi for a new trial, obtained 
on behalf of the defendants, dropped on account of the judges 
being equally divided in opinion; and the Master having taxed 
the plaintiffs costs of the rule, Parke, B., made an order that 
the Master should review his taxation ; and the Court of Ex¬ 
chequer held that the order was right, and refused a rule nisi for 
rescinding it. On a subsequent day, (May 10), 

Lush shewed cause.—The general rule is, that the successful 
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paity is entitled to costs. [Lord Campbell , C. J.—Upon writ 
of error to the House of Lords, when the Lords are equally 
divided, the decision is in favour of the respondent, upon the 
principle semper “ praesumitur pro negante” But that is not so 
in this court.] 


Loid Campbell, C. J., now delivered the* judgment of the 
Court.—In conformity with the decision of the Court of Ex¬ 
chequer in Chilton v. The London and Oroydon Railway Company, 
we think that the rule for a new trial having dropped, in con¬ 
sequence of the Court being equally divided in opinion, there 
was no decision on the rule, and no successful party; and there¬ 
fore the costs of the rule were properly disallowed.— Rule also- 
lute. — Digest, Jurist. 

The words “ debts and deeds” in the irritant clause, held to 
infer only to the “ debts and deeds” mentioned in the imme¬ 
diately antecedent portion of the prohibitory clause, and not to 
the “ debts and deeds” mentioned in the prior members of that 
clause. Ogilvy v. Airlie (Earl), 2 Macq. H. L. Cas. 260. 

In construing irritant clauses, the presumption is in favour 
of liberty; and therefore, if the words admit of two readings, 
and the result of one is to give effect to the fetters, and the 
result of the other is not to give effect to the fetters, that which 
does not give effect to the fetters is that which ought to be pre- 
ferred.— Id. Cranworth, C. 

It is not the rule that in a Scotch entail you may not give 
to the words their natural import; but the rule is, that if words 
are used 111 an ambiguous or uncertain sense, you cannot fix 
upon them a sense which will take from them the freedom 
which the other parts ot the entail may have given,— Id. Lord 
St. Leonards. 

Ihe annexed case may be referred to the principle “ in dubio 
pi 0 defendente respondendum”—so criminaliter. But “ scire et 
scire debere, sequiparantur in lege”—civiliter—as to the “qumre” 
y answei, aetori incumbit probatio,” and, “ adore non 
Pi’ 0 "’ante absolvitur reus.” The onus probandi could scarcely be 
S 11 tec upon the criminality presumable from the crime itself, as 
in the case of possession of stolen property. 
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pon the trial of an indictment for bigamy, it was con¬ 
tended for the prisoner, that as upon the evidence it 
must be taken that her husband had been continually absent 
from the prisoner, for the space of seven years next preceding 
the second marriage, as there was no evidence that she knew 
him to be living at the time of the second marriage, and as she 
was not bound to make inquiry, she was entitled to an acquittal. 
The jury found that they had no evidence of the prisoner’s 
knowledge, but that they were of opinion she had the means 
of acquiring knowledge, if she had chosen to make use of 
them :—Held, that upon this finding a conviction could not 
be supported. Reg. v. Briggs, 2 Jur., N. S., 1195; 2G L. J., 
M. C., 7—C. C. It. 

Quaere. Is the onus cast on'the prosecution of the proving 
that the prisoner knew her husband was alive, or on the pri¬ 
soner of proving that she did not know it ?— Id. 




Quoties in verbis nulla est ambiguitas, ibi nulla expositio contra verba facienda 
est.—Where the words of an instrument or law admit in themselves of no doubt, 
as to their intent and meaning, any construction at variance with them is inad¬ 
missible. 

A verbis legis non est recedendum.—-There can be no departure from the 
plain letter of the law. 

■" A judge declined to give a party, claiming a certificate under 
Act XX. 1841, such certificate, because certain suits, involving 
the title, were pending elsewhere. Held in appeal, that the 
terms of the act being positive, the judge must comply with 
them. Anundmoye Choudrain, appellant, 21st March, 1852. 

A Moonsiff having disposed of a case, without recording 
issues under Act XV. 1850, the illegality was brought to the 
notice of the lower appellate Court, without avail. In special 
appeal, held, that the law was imperative, and accordingly the 
case was returned for compliance .with it. 20th June, 1852, 
Purohit Duchoo, appellant. 

In an action for rents, a decree passed for plaintiff for the 
rents, including Cazee’s fees. Held in appeal, to be ipso facto 
illegal—but as the defendant had admitted paying these fees in 
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former years, the lower Court’s decree was affirmed. In special 
appeal, held, that the levy of the loss in question, being con¬ 
trary to the express letter of the law, the Courts must be "bound 

y it, and the action below was dismissed with all costs. 23rd 
June, 1852, Luckee Debia, appellant. 

In an action to redeem an estate from becoming absolute by 
foreclosure, held that the year of grace began to run from the date 
of issue of notice, viz. 28th of May, 184d, and not from the date 
of service of notice. That this rule has been adopted, not only 
with reference to the terms of Regulation XVII. 1806, but also 
to the principle of the enactment. The one year’s grace, beyond 
the period mentioned in his own engagement, is a sufficient iu- 
( u gence, and the enactment must be construed strictly and 
to the letter-and offers to pay the money after the expiration 
oi the year could not prevent the sale becoming absolute. 15th 
Juty, 1846, Kuuhyalall Thakoor. 

By Section 5, Regulation VIII. 1819, a fee of 2 per cent, up 
to 100 Rs. is chargeable on the registration of an alienation of 
a Putnee Talook. No fees are chargeable on succession by in¬ 
heritance, accordingly that part of a decree of the lower Court 

reciting conditional payment of such fees, was reversed. Eonuru 
Ram Chinnier, appellant, 16th July, 1846. 

A party let his lands to a farmer, under three express stipula¬ 
tions, the breach of any „„„ „f which was to entail forfeiture of 
the lease. The tim'd was that the farmer should not Sublette an 
Indigo Planter, wh.ch he did. The lessor sued to re-enter, and 
o.tamed a decree-affirmed in appeal, overruling the objection 

Jffi 1W t '“\ C °”' lili01 ’ s bei ” S ° f the “ sel «es futile, 20th 
July, 1847. Andrew Crawford, appellant. 

Note. The only objection as to the conditions would have 
X that lh ? yWOrein restraint of trade - “ Conditiones qumlibet 
conditio maXlme aUtem C ° ntm matrimonium efc commereium”— 
to equitrV eStnCtl ° n ° f “ arriage ° r Comtnerce are abhorrent 
this iJ; A , n a !? Ument mighfc havo been Perhaps raised under 
- m - nit parties must be bound by the plain meaning 

ant m n |on of their agreements, when they arc within the 
au ail! qimd sub ccrta forma concessum est, non trahitur ad 
valorem. Broome’s Legal Maxims, p. 350. 



7 ZL^y In an action on a bond for 4000 Rs., the obligor pleaded, that 


. the obligee was to credit in account, rents otherwise payable to 
the obligor. Plea disallowed in the lower Court, there being 
no such condition in the bond itself—affirmed in appeal. 24th 
January, 1853, Bissumber Singh, appellant. 

In a mortgage deed there was no stipulation as to the rate of 
interest to be charged. The mortgagors in redemption claim to 
re-enter, on the grounds that the mortgage had been paid off 
from the usufruct, calculating the interest at 6 percent., allowing 
that at the legal rate of 12 per cent, such mortgage had not 
been discharged. Held, that whereas in the mortgage deed 
there was no limitation of legal interest, the plaintiffs had no 
case for an account. 28th July, 1852, Monjur Ali, appellant. 

If any writing or instrument be on more than one sheet of 
paper, the seals or signatures of the parties, and the names of 
witnesses, must be on the part bearing the stamp, otherwise the 
document is not legally executed; the law, Regulation X. 29, being 
peremptory, the Court had no alternative but to enforce it. Sth 
Dec. 1853, Kudderonissa, appellant, 2nd July, 1856, Dooloo 
Patuck, appellant. 

The entire sum advanced to the defendant amounted to 
1845 Rupees, for which different bonds and mortgages had been 
executed, and the plaintiff sued to recover 5925 Rupees, which 
action was dismissed for usury, with permission to sue for the 
money actually advanced. Held in appeal, that usurious inter¬ 
est having been established, Section 9, Regulation XV. 1793, 
was peremptory as to the dismissal of the action with all costs. 
Srikishen Sah and others, appellants. 

A case having been disposed of without issues, with reference 
to Cir. 12, 7th August, 1817, Regulation XXVI. 1814, and 
precedent Sremutty Moottoo, &e. appellants, page 292, Moore’s 
Indian Appeals, Vol. III. part 2, in which the decision of the 
Madras Sudder Court had been overruled. Case remanded, Kower 
Rodranund Singh, appellant. March Sth, 1856, vide also— 
maxim “ cerla debet.” 

In a case instituted by the Zemindar to resume the proprie¬ 
tory title, held, that the mere fact of several descendants of the 


MINIS r/iy 



457 


§L 


original Lakhirajdar having succeeded to the rent-free estate, was 
not, in itself, conclusive, that the tenure was of an hereditary 
nature and the laws were peremptory, viz. Regulation HI. 1828, 
and Regulation XIV. 1825, and accordingly the orders of the 
lower Courts were reversed. 23rd August, 1852, Joykishen 
Mookerjea, appellant. 

In the case of Rajender Clmtterjea, appellant, 17th Septem¬ 
ber, 1850, held by a majority of the judges, that the deed having 
been unstamped, when the suit was brought and indeed up to the 
date of its decision, it cannot be admitted as the foundation of 
any suit, since Section 3, Regulation X. 1829, distinctly lays 
down that no such deed shall even be pleaded in any Court of 
Judicature and Section 8 shows more pointedly the intention of 
•that order, by declaring an absolute and unconditional forfeiture 
of five times the amount of the proper stamp to be exacted from 
any pleader or Mooktoar, merely for the act of presenting for 
the purpose of being filed in any Court any deed unstamped, or 
not being the proper stamp. The suit being thus, by the positive 
requirements of the law, declared wholly bad and incapable of 
reception from its origin, must necessarily be dismissed, there 
bemg no power in any Court to receive at a later stage of the 

same case, the deed subsequently stamped which could not, when 
first presented, be the subject of any suit whatever. The suit 

must be held to have been null ab initio. Section 14, R^uh- 

™ , X ' 1S 7 I"**" relcs stamping of document 

which may have been, in the first instate, defective in tl.at 
inspect; b»t these rules relate wholly to a discretion t„ b„ over, 
mod by the revenue officers and allow only of proceedings, which 
must he earned through, before such documents can be made in 
any way the subject of suits in Court-we must be guided in 
' con mg such a case by the clear provisions of the law and can 
not modify the law in conscience of directions in a Circular 

l«nrcSin U “ t ,! N0 ' 179 ' MMO which has 

^ ne( l to 111 the argument. 

' S U " Joorreot principle, cpiando ali.prid prohibetur, 
prohibetur et „„„ 0 „ dcyenitui „d ill„d,-a, V. 

u a c ls pute between a mortgagor and mortgagee as to 850 
3 N 






biggahs of land, the condition between them, was that of laud 
formed subsequently to the mortgage, that should belong to the 
mortgagor. Land to that extent formed and became culturable. 
The mortgagor sued to recover possession, which action in the 
lower Court was dismissed, but with reference to the express 
words and terms of the mortgage was decreed in appeal. Sept. 
13th, 1854-, Baboo Coer Singh, appellant. 

The award of a Punchayut in Bombay, set aside as at variance 
with Regulation YII. 1827, 13th, 14th June, 1845, the Mocud- 
doms of Kunkunwadi, appellants, v. Enamdar Brahmins, Re¬ 
spondents. Privy Council appeals. 

A party sued to recover one-half of an estate under a deed of 
gift in his favour, conjointly with defendant under which he had 
joint occupancy for nineteen years, when defendant ousted him. 
The defendant pleaded that he himself was the party entitled to 
the whole, that the plaintiff was advisedly associated with him, 
to give him the benefit of his experience during his minority 
and that he had received 25 Rs. monthly for his services. Held 
that the intention of the Hebbanamah was obviously as ex¬ 
pressed clearly in the deed itself; that the object of the donor 
was, that both parties who were nearly related to him, should 
continue to live in amity and concord, and enjoy the property 
jointly and without any difference or distinction. The order of 
the lower Court affirmed in appeal, November 19th, 1822. 
Syud Shah Basot Ali, appellant. 

The decreeholder brought the estate of his judgment-debtor 
to sale in execution as per Regulation I. 1820, instead of XLY. 
1793, and VII. 1825, and the plaintiffs obtained a decree in the 
lower Court setting the sale aside for illegality on the precedent 
Ram Malee and others, 4th December, 1850. In appeal, the hard¬ 
ship of setting aside a sale in an action instituted eleven years, five 
months after the purchase, on a mere technicality was met by 
the respondent, referring to the law, and the invariable practice 
under which sales in execution of decrees were made in confor¬ 
mity with Reg. XLV. 1793, and VII. 1825. Held in affii ’mance 
of the orders of the lower Court, that the sale was invalid. 13th 
July, 1855. Cazee Ameonodecn. 
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A collector resumed a rent-free tenure on the report of the 
Tehsildar, that the plaintiff’s predecessor was dead, and the 
Board of Revenue confirmed the resumption. In a suit institut¬ 
ed by the Lakhirajdar, held that no resumption could be valid, 
without the enquiry, directed in Sections 3 and 4, Regulation 
VIII* 1311, November 30th, 1S2U. Collector of Bundelcuud, 
appellant. 

The above grant was in favour of certain Faqueers and 
Gosains. The collector pleaded that the omission of the words, 
nuslan-ba-nuslan indicated that it was properly resumed as a life- 
grant. Held that succession, not being in the children, but iii 
the chela or disciple, such words were wholly inapplicable and 
the words bur humesh, for ever and ever, showed that the inten¬ 


tion was, that each succeeding Mohunt should continue in bene¬ 
ficial possession and enjoyment of the grant. November 30th, 
1820, Collector of Bundlecund, appellant. 

A Cazee sued his naib under an unconditional agreement, to 
pay a certain sum, and obtained a decree which was reversed in 
appeal, the lower appellate Court, reciting that Cazee’s fees must 
be voluntary, and that until the amount of such payments 
could be ascertained, no action could lie. Held in special appeal, 
that the agreement was binding between the parties, without any 
reference to what the amount of the collections might be. 6th 
June, 1853. Mahomed Jakim Cazee, appellant. 

On a contract to deliver 300 maunds of rice in consideration 


of a loan of 150 Rs., the lower Court gave a decree for th 
plaintiffs. The lower appellate Court, considering that th 
award allowed interest, and that the object of the plaintiff wi 
to obtain per cireuitum, illegal interest, gave a modified dccrc 
for Rs. 154, 14as..being principal and interest. On special appea 
held that the transaction between the parties was a contrai 
which should be enforced simplieiter—accordingly the orders < 
the lower appellate Court were reversed. Nundkishore Tewar 
appellant, 12th November, 1845. 

plaintiff who was not an auction-purchaser sued t 
(n lance Hit delendanl s rents, and obtained a decree in Lhelo\v< 
Court, which was reversed in appeal, and the case remanded, tl 
3 n 2 
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‘'notice under Section 9, Reg. V. 181*2, containing no intimation 
either of the Pergunnah rates or of the mode in which the plaintiff 
acquired his right to enhance rents. The special appellant urged 
that this instruction would necessarily lead to an order of non¬ 
suit. Held, that the appeal was premature—that as per case 
Sobnath Misser, p. 156, of the 7th Volume of Select Reports, 
the notice to the tenant under Section 9, Reg. V. 1812, must 
not only specify the rent for which the tenant is in future to be 
liable, but must state the grounds on which the landlord con¬ 
ceives that he has acquired the right of enhancement. 

This is in strict conformity with the law, Section 9, Reg 0 V. 
1812, which requires that the notice shall inform the tenant of 
the specific rent demanded “ under the landholder’s right of 
enhancing it.” And with the provisions of Section 7, Regulation 
IV. of 1794, and the rule laid down in the construction No. 231, 


February 3rd, 1816, a landholder who is not an auction-pur¬ 
chaser is not authorized to enhance the rents of his under-tenants 
at discretion. He must set forth distinctly in the plaint what 
his grounds are for demanding an enhanced rent, whether it be, 
that the existing rates are below the usual rates for such land in 
that part of the country or whatever the ground may be, and 
must notify that ground concisely to the ryot in accordance with 
the requirements of Section 9, Reg. V. 1812, a mere arbitrary 
demand for a certain sum of money without any reason assigned, 
cannot be said to be a precise statement of the matter of com¬ 
plaint, such as is required by the provisions of Section 3, Regu¬ 
lation IV. 1793. Appeal rejected, Baboo Rughonondon Singh, 
appellant, 3rd January, 1857. 

A party held from his lessor a lease, assigning over all his 
proprietary rights. His lessee sued tqjecover 6000 biggalis waste 
lands. In special appeal, orders of the lower Courts reversed, 
and a decree given for plaintiff, special appellant, in conformity 
with the express terms of his lease. 23rd February, 1853, Nun- 
don Ghose, appellant. 

The parties came to an amicable settlement and the deed of 
agreement specially stated, that each party should pay their own 
1 osts, the decree, however, awarded costs, rateably. In special 
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appeal, held that the costs must be paid as per the deed of 
agreement. Prankishen Dass, appellant, 3rd February, 1851. 

In an action by the proprietor to re-enter on a mocurreree, 
consequent upon the default of the mocurrcreedar, held that 
inasmuch as the express terms of the mocurreree deed, rendered 
the lease voidable for arrears, the mere subsequent tender of tlic 
arrears decreed, would not bar the consequences of such default. 
2nd August, 1853, Fazeelutunissa Begum, appellant. 

An act of the legislature of India, No. 18 of 1848, empowered 
the Governor in Council of Bombay to administer the private 
estate of the late Nawab of Surat, and it was by sect. 2 enacted, 
“that no act of the Governor of Bombay in Council in respect of 
the administration to, and distribution of,"such property, from 
the date of the dcatli of the said Nawab, should be liable to bo 
questioned in any court of law or equity.” No provision was 
made for an appeal from the Governor’s decision. In pursuance 
of the power conferred by this act, the Government agent at 
Surat, to whom the matter was referred, made an award, distri¬ 
buting the estate in certain shares, among the heirs of the 
deceased, which award was confirmed by the Governor in 
Council. Upon application by a claimant dissatisfied with the 
award to the Judicial Committee, for leave to appeal from the 
Governor in Council’s confirmation of the award Held, that 
the award was not such a judicial act as to come within the 
operation of Section 3 of 3 & 4 Will. 4, c. 41, or the 7 & 8 Viet. 


c. G9, and could not be entertained by the Committee without a 
special reference to them by the Crown, under Section 4 of the 
3 & 4 Will. 4, c. 41. Nawab of Surat, In re, 9 Moore, P. C C 
88 . 



Section 7, Act XXV. 1S-38, requires that the signature of the 
testator shall be made or acknowledged in the presence of two 
or more witnesses present at the same time. The testator signed 
the will m the presence of a witness and on the arrival of an¬ 
other witness, the testator acknowledged his subscription at the. 
foot ol tbe will, the former witness being present who acknow¬ 
ledged his subscription, but did not re-subscribe. Held, by the 
Judicial Committee, confirming the decision of the Supreme 
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'ourt, that the requirements of the Act had not been complied 
with. Casement v. Fulton, 17th, 18th, 1‘Jth June, 1845, p.395, 
Vol. III. Moore’s Indian Appeals. 

The points for decision not having been recorded as per Reg. 


XY. 1816, Madras Code, the decisions in all three Courts revers¬ 
ed. Nambory Sctaliatty, v. Canoo Colanoo, p. 359, 7th, 8th 
February, 1845, Privy Council appeals—also similarly. Srimut 
Moottoo, appellant, v. Ranee Anga, respondent. 13th, 14th, 18th 
June, 1844. Privy Council, appeals. 

The Court of Chancery has jurisdiction to enforce the specific 
performance of an agreement by which a person has bound him¬ 


self to execute a deed, although such deed may be a deed of 
separation between himself and his wife. Wilson v. Wilson , 23 
L. J., Chanc., 697—H. L.— Digest, Jurist. 

In the dralt articles of an agreement a mistake of a name had 
been made. A bill was filed for the specific performance of 
those ai tides. The Court of Chancery, on a consideration of 
what appeared in the bill and answer, and on a consideration of 
the articles themselves, directed the specific performance of them 
according to what appeared to be their plain intention :—Held, 
that the decree of the Court of Chancery was correct. Id. 

A will regularly drawn up by a solicitor was signed by 
the testator, and also by two witnesses in the margin of 
the first four sheets; but in the fifth and last sheet the 
signature of the deceased alone appeared Held, that the wit¬ 
nesses had not subscribed the will. Eioen or Evens v. Franklin, 
1 Deane Ecc. Rep. 7: 1 Jur., N. S., 1220.— Digest, Jurist. 

A will contained a gift to children and the issue of deceased 
children, in language which clearly did not vest it in any till the 
joungest child should have attained twenty-one. In a subsequent 
pait there was a declaration as to the vesting of the shares, 
expressed with much obscurity, and partially inconsistent with 
the language ot the gift:—Held, that it must be rejected, and 
the clear gift must take effect; consequently, that the shares 
did not vest till the period prescribed, and the representatives of 
a child, who died before the youngest attained twenty-one, took 
nothing. Bickford v. Qhalker, 2 Drew. 327. 
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i ., having inherited lands ex parte maternA, devised them 
to trustees in fee, upon trust for his widow for life, and on her 
decease to convey the same to such person as should an- 
swei the description of his heir-at-law, and died, leaving only 
co a cia leirs .-—Held, that the heir general, and not the heir 
ex parte materna, was entitled. Davis v. Kirk, 2 Kay & J. 

To an action upon a bond, in favour of Kishob Acharj, the 
c e endant pleaded that the actual obligee was Ramgutty—that 
the name of Ivishob had been used instead of Ramgutty his 
uncle at Ins request, that several payments had been made to 
Ramgutty as the obligee and that Ramgutty had agreed to give 
up for the claims to interest, and that accordingly the'balance in 
adjustment would run against the obligee. In the lower Court 
a decree passed for plaintiff, upheld in appeal, nothing appearing 
upon the record which could exempt the defendant obligor from 

“ e ™ S ° f thC b ° nd t0 Kesh °bchunder. 25th Febru- 
ai y> Sair, appellant. 

C*l 1> 'f'f' r r; Cd ? r m ° asA .»»‘he grounds that the 

Collector hod not knocked the estate down to the highest bidder 

i 0l1 r . T! Ks -„ b "‘ s “ld “> lower bidder for 

8-00. Held, that as the Sections 3 and G, of the Act I 1845 

the estate must he sold to the highest bidder, it is essential to 
. a m y 0 le sale, that it he made in compliance with the 
aw in this particular, and if the law he departed from, the defaul¬ 
ter has Ins remedy either for the re.emal of the sale or in a 

StolhT 7 !®7f the i “ dividaaI fOT damages. Collector of 
Sjdhet, appellant, 30tli August, 185G. 

A lease of a house contained a covenant, that the lessee, or his 

verlftl' f ‘7 n " Wi "' “V during the term, eon. 
»e, t t e dennsed premises, or any part thereof, into a shop or 

the mtr’ ° r r e ;rf Se ’ ^ ” Ca,T y "HUta or upon 
or b„“7ss 7 , W and Pfcmises, any public trade 

lessor; and alseThIt'll the 00 " sc "‘ >u writing of tlio 

raises during the teira s'll .Tj 8 ""* 8 dwelling-house and pro- 
ir • i ° " ai occ upied and used as a private 

dwe mg- muse only.” The lessee used the house as .a day-school 
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"iris miller thirteen for music anil dancing, anil a brass pla 
with the words “ladies’ school,” was placed on, the outer gate. 
A placard was also circulated, announcing that the lessee’s aca¬ 
demy was open at the premises, for the practice of dancing, for 
two evenings in the week; that private instruction would, if 
required, be given there; and that a select class for singing was 
open on one evening in the week. No meetings took place in 
consequence of this placard, and the instruction was confined to 
the day scholars :—Held to be a breach of the covenant. JFicken- 
(lm v. Webster, 6 El. & Bl. 387; 2 Jur., N. S., 590 ; 25 L. J., 
Q.. B., 264.— Digest, Jurist. 

An application for review of judgment against the Court’s 
orders of the 29tli of August, 1856, in which the Court had 
decided that it was imperative on the collector to sell estates 
according to their numbers on the district touzee, was preferred 
and rejected, inter alia, because Section 14, Reg. I. 1845 enacts, 
that on the day fixed according to Section 6 of the Act, sales 
shall proceed in regular order, the estate to be sold bearing the 
lowest number on the touzee being up first and so on in regular 
sequence, and it shall not be lawful for the collector to put up 
any estate, out of its regular order by number, except when it 
may- be necessary to do so on default of the deposit. The 
terms of the law are positive and imperative, and a sale held in 
opposition to him is not a “ lawful sale.” Maharajah Moliesur 
Singh, appellant, 21st February, 1857. 

The plaintiff sued to re-enter in eviction of the holder of an 
invalid tenure on default, anil obtained a decree, modified in the 


lower appellate Court, by allowing the appellant the benefit ot 
Clause 5, Section 18, Regulation VIII. 1819, to save his tenure 
by paying the rent into Court within seven days. Held in special 
appeal, that equity could not be introduced in correction of the 
stringency of positive laws. Sobnarayou Oza, appellant, 21st 
February, 1857. 

As an instance of the silence of the law, as to appeals being 
admissable or otherwise. 

It is a well-established rule, that no appeal lies from a magis¬ 
trate’s- decision, unless it is expressly given by statute. The con- 
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sequence has been, that in very many cases no right of appeal 
has existed, although the adjudication may have been as impor¬ 
tant in its nature and its results as in other instances from which 
the party dissatisfied had the. power of appealing to the Court 
of quarter sessions. 


Clurographum apud dobitorcm inventura liabetur pro solution.—A bond or a 

note-of-hand in the possession of the obligor or the maker, is presumed to be 
discharged. 

Note. The maxim is general, and extends to notes-of-hand— 
moi tgages aud other obligatory instruments.* • 

- A party sued to recover possession of certain bousog under a 
registered bill of sale. It was conditioned between the vendor 
and the vendee, that if the former repaid the money within a 
year, the latter would deliver up the bill of sale, and an agreement 
or Ikrarnamah was executed by the vendee, aud delivered to the 
vendor. It was alleged that on default by the vendor, he had 
surrendered the Ikrarnamah to the vendee, plaintiffs. The 
defendant pleaded collusive possession of the Ikrarnamah by 
plaintiff; in concert with the defendant’s fraudulent agent. In 
the Court of first instance judgment passed for plaintiff, which 
was reversed m the lower appellate Court, because the plaintiff 
had not established the fact of his possessing the agreement iu 
a legitimate manner, and that the case must be dealt with as a 
mortgage. Held in special appeal, that the fact of plaintiff 
being in possession of the deed of agreement, which had been 
pieviously in the possession of defendant was prima facie evi¬ 
dence that the document was voluntarily surrendered to him, 
and that the proof of the contrary rested not with the plaintiff 

but with the defendant, 23rd August, 1852. Shamadon Cliou- 
dl T> appellant. 

I ^ 01 P a y men,J °f a promissory uote alleged to have 

... S | J ’ ^ u t which was in the hands of the defendant, was 
is ssec, not on account of the frame of the suit, but upon the 
evidence, which preponderated in favour of the note having been 
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,'en up by the deceased payee with a view to release the debt 
Coolc v. Darwin, 23 L. J. ; Chanc., 997—R.— Digest, Jurist. 

A letter of credit saying’, “ Please to honour the drafts of A. 
to the amount of 460/. 9.S., and charge the same to the account 
of B./ 5 is an authority to make the payment, but the possession 
of it by the person to whom it is addressed, does not prove that 
the payment has been made. Orr v. Union Bank of Scotland, 1 
Macq. H. L. Cas. 513. 

To show that the payment has been made there must be a 
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draft by A.— Id. 

In Best's Principles, p. 473, Section 393, there are some 
’ remarks upon the presumption of the continuance of debts. A 
debt once proved to have existed is presumed to continue unless 
payment or some other discharge be either proved or established 
from circumstances—A receipt under hand and seal is the strongest 
evidence of payment,—for it amounts to an estoppel, conclusive 
on the party making it—a receipt under hand alone, or a verbal 
admission of payment, is only prima facie evidence and may be 
rebutted. Of presumptive evidence, the most obvious is that of 
no demand having been made for a considerable period—when a 
landlord gives a receipt for later rents, all former rents are pre¬ 
sumed to be paid. Where the possession of an uncancelled security 
is with the claimant, in a competition of evidence, that will turn 
the scale in his favour, since in the ordinary course of dealing, 
the security is given up to the party who pays it. Where land is 
conveyed to trustees for payment of debts, with remainder over, 
the long possession of the remainder man will raise a presump¬ 
tion tjiat the debts have been paid. Best's Principles, p. 475. 

Where parties have made payments without vouchers, and a 
long time elapses without complaint, payment may bepresumedr 
Where a bill of exchange has been negotiated after acceptance 
is produced, after maturity by the acceptor, the presumption is 
that the acceptor has paid it. Phillips, Chap. 10, Yol. I. p. 492. 

The plaintiff deposited with the defendant nine hundred 


Rupees, and eleven years afterwards sued to recover the deposit, 
producing the original receipt, anil supporting his action by the 
evidence of two witnesses. The defendant admitting the deposit, 
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pleaded repayment and produced the plaintiffs receipt. Both 
receipts being on plain paper—in the lower Court judgment for 
defendant, reversed in appeal, because the receipt produced l> 3 r 
the defendant in no way accounted for the receipt given to plain¬ 
tiff at the time of making the deposit—i. e. Chirograpkum apud 
ereditorem inventum non habetur solutum. Sheikh Imambuksh, 
appellant; 7th May, 1845. 

In a question in which the true title between the parties as to 
which of their ancestors was the real and which the nominal pur¬ 
chaser, the defendant pleaded continuous possession as establish¬ 
ed by the production of the title-deeds and leases and mortgages 
and the mofussil papers of collections, &c. which were filed. 
Held that in determining a question of this sort, the'fact of the 
deed of sale and of other deeds relating to the property, being 
drawn up in the name of the ostensible purchaser is not sufficient 
to establish his right, if the opposite party can prove invariable 
enjoyment of all the substantial benefits of ownership—of which 
to the present case there was abundant proof, in the fact of the 
defendants holding all such deeds as are generally found in the 
hands of the proprietor only; these consist of the original bill 
of sale and amulnameli of the Collector, the receipt of the 
Government purchaser for the purchase-money—deeds relating 
to mortgage transactions and Cubooleuts and registered bonds, 
under which money was borrowed on security of leases and other 
incumbrances. The possession of these numerous and most im¬ 
portant documents, raises natural presumptions of ownership in 
favour of appellant, not to be set aside by any vague accusations 
of treachery or fraud in the custodian of these records. Judg¬ 
ment for appellant, in modification of the orders of the lower 
Court. Musst. Wugeonissa Kheton, appellant, 16th April, 1855. 

Note .—The principle is common to the present case—and may 
be generally extended to other cases than those merely of pay¬ 
ment of money. 
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^ 7 ^^iiicquid solvitui* solvitur in modum solventis. Q.uicquid recipitur recipifcur 
in modum recipicntis.—Payments specially made must be credited to special 
accounts—otherwise, at the option of the payee. 


In an action on a bond, the general rule, that the obligee 
must first carry payments to discharge of interest and then to 
discharge of principal, was set aside by the Calcutta and Western 
Courts, in favour of the special terms of the bond itself, prescrib¬ 
ing the manner in which such payments should be credited. 
Omeschunder Roy, appellant, 23rd of September, 1850. 

Note .—The question in this case was as to the manner in which 
the payments were to be credited in discharge of a bond debt, the 
annual payments being 3000 Rs. The agreement ended in these 
words. “From 1241 to 1250, BS., within these ten years I 
will pay the principal 3000 Rs. per annum, whatever balance, in 
whatever year, on account of principal shall remain due, we will 
pay interest at 9 per cent, on it and recover the bond and this 
Ikrar, all payments to be written off on back of this Ikrar ; no 
other payments shall be held valid” 

“ We consider that it was stipulated that in each year payments 
to the extent of 3000 Rs. should first be carried to the credit of 
the principal debt; then upon a balance of principal being 
struck at the close of it, an immediate claim to interest at 9 per 
cent.jvas to arise from that date upon such balance. If at the 
close of any year, more than the aggregate of instalments pay¬ 
able up to that date at the rate of 3000 Rs. per annum should have 
been paid to the plaintiff, then (there being no special condition 
except as to the particular annual payment of 3000 Rupees on 
account of principal), we consider that the plaintiff was entitled 
to carry such excess to credit at his discretion in reduction of 
any arrear of interest, instead of in future deduction of the 
principal. There appears to have been an excess of this kind 
on the fourth and seventh years of the term—and these sums 
we would accordingly allow to be deducted from the total of the 
interest then over due.” Page 506, 23rd September, 1850, 
Omeschunder Roy, appellant. S. D. A. 

Note.—The general rule is chat payments, made by parties 
indebted, must be credited to the discharge of particular items. 
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if so directed to be paid. Where no instructions are given, and 
in general debit and credit account, the payee may credit them 
capriciously—ordinarily the first item on the debit side shall be 
extinguished by any equivalent item on the credit side of the 
ledger. 

W here a debtor owes principal and interest upon three pro¬ 
missory notes, and the remedy in respect of two of them is 
bailed by the Statute of Limitations, if the creditor request 
payment of interest generally, and the debtor makes a small 
payment on account, without specifying in respect of which 
debt such payment is made, this is not such an unequivocal 
acknowledgment of the debts which are barred as to prevent the 
operation of the statute. Nash v. ffodgsofi , 1 Kay, 650 ; 23 L. 
~J., Clianc., 780.— Digest, Jurist. 

Ihe creditor may appropriate a general payment of this kind 
to either of the debts, but such appropriation will not avoid the 
effect of the statute, unless acknowledged in some manner by 
the debtor.— Id. J 

Where there are two debts, one of which is barred by the 
Statute of Limitations, and there is a part-payment not spe¬ 
cifically appropriated by the debtor, it is a question for the jury 
whether the payment was made generally on account of what¬ 
ever might be due from the debtor at the time, or on a particular 
account. Walker v. Butler, G El. & Bl. 50G • 2 Jur., N. S., 687 ; 
25 L. J Q. B., 377 Erie and Crompton, JJ .—Digest, Jurist.’ 

In adjustment of accounts interest is to be charged and cre¬ 
dited on each side of the account up to the end of the year— 
any balance of principal remaining is to be carried on to the 
next year, bearing interest, Courts being prohibited from giving- 
compound interest as per Section 7, Reg. XV. 1793, Rajkosol 
Singh, appellant, 29th September, 1852. 

The same principle was followed out by the Privy Council 
modifying the orders of the Sadder Court. Rajendernarayon 

T;:r; W ‘ lla ^ ah Gobiud Singh, respondent, 29th June, 
ant o i o July, 1S39. Moore’s Indian Appeals, p. 253, Vol. II. 

it annexed case contains the rule as to payments of debts 
as per direction of testator—taken from the Digest, Jurist, 1857. 
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A testator, after directing 1 payment of all his debts, devised 
the residue of his freehold and copyhold estates to trustees, upon 
trust to sell and absolutely dispose of the same, and he directed 
the monies to arise from such sales, should be deemed to be part 
of his personal estate, and that the rents and profits of the 
hereditaments, till their sale, should be deemed to be part of the 
annual income of his personal estate, and that the same monies, 
rents, and profits should be subject to the disposition therein¬ 
after made concerning his personal estate, and the annual income 
thereof respectively, and as touching his personal estate, he be¬ 


queathed the same to the trustees upon trust, to invest the same 
in consols and pay certain legacies. The testator made no dis¬ 
position of the residue of his estate:—field, impugning the 
authority of Chitty v. Parker (4 Bro. C. C. 411), and approving 
that of Roberts v. Walker, (1 Russ. &M. 752), that the real and 
personal estate was constituted a blended fund, and applicable, 
pari passu, in payment of debts and legacies. 

Held, also, that the heir was not entitled to an inquiry as to 
the relative value of the real and personal estates, with a view 
to ascertain the amount for which he was liable to contribute, 
but that a sale of such real estate must be made. 

A mere desire expressed by a testator in his will that his 
debts shall be paid, creates a charge on his real estate for their 
payment. Wrigley v. Sykes, 20 Beav. 337; 2 Jur., N. S., 78, 
25 L. J., Chanc., 458.— Digest , Jurist. 

A general charge of debts on the real estate gives to the ex¬ 
ecutors an implied power of sale.— Id. 

Distinction between the expression of a desire that all debts 
shall be paid, followed by a gift of a particular estate for their 
payment, and a general charge of the real estate with the debts, 
followed by a particular provision for their payment. In the 
former, the general charge is qualified and limited to the parti¬ 
cular estate, but in the latter it is not._ Id. 

In an action for rents, a decree for the plaintiff was given, and 
in appeal, it appearing that the lower Court had credited the 
payments to principal without first settling for the interest, a 
decree in amendment passed for plaintiff. 3rd February, 1847, 
Anundthunder, appellant. 
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In general, where the debtor owes several debts, and not one 
entire account, and pays money generally to the creditor, with¬ 
out directing it to be applied on satisfaction of one of the debts 
in particular, the creditor may apply it in discharge of any of 
the debts he may think fit, and this even to his prejudice of a 
paity who was surety for one of the debts. But where there is 
anything in the circumstances of the transaction to show that 
the party paying the money intended it to be paid in discharge 
of a particular debt, as a direction to that effect, or a payment 
of the exact amount of that debt, (and particularly in favour of 
a surety) then it must be considered as applicable to that parti- 
culai debt, and in an account with bankers, the payments, advan¬ 
ces and receipts on each side, are to be considered as •. applicable 
...in reduction of the earlier parts of the account. And where 
bankers discounted for tbe drawer, a bill accepted for his accom¬ 
modation, and after it was dishonoured, were informed of that 
fact and were requested by the drawer not to apply to the accep¬ 
tor, and afterwards the drawer’s account with them was in the 
drawer s favour, it was decided that the balance being thus turned 
to his favour, the bill was considered as satisfied, although after¬ 
wards the drawer became insolvent and was much indebted to 
him in subsequent advances. Many extremely nice points of 
law arise out of the subject, and it is always advisable that the 
debtor on paying money should specify what part of his debt it 
is intended to discharge, for then the rule is solvitur in modum 
solventis. AY here indeed a debtor owes two debts one by speci¬ 
alty or carrying interest, and the other by simple contract and 
not carrying interest and he make a payment generally or in¬ 
definitely, the law will generally presume that he intended to 
apply it to that bearing interest. Chitty, p. 373, Commercial 
and General Lawyer. 

On the subject of quidquid recipitur and payments generally 
there are some good remarks in the judgments below. 

Pollock, C. B.— No rule ought to be granted. The eflbct of 
this transaction is, that the auctioneers may be considered as 
lending this money to the defendant on his I O U, and the 
defendant has in this manner, with the consent of the solicitor 
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the vendors, paid the deposit, which he ought to have paid in 
money. That is, I think, the result of the transaction. The 
auctioneers and the defendant enter into an arrangement, that 
as between them and the vendors they are not to be considered 
as having received this money, but between them and the defen¬ 
dant they arc to be considered as having received it. An action 
on an account stated will therefore lie, and I have no doubt my 
Brother Bramwell would say so too if he were here. 

Martin, B.—I am of the same opinion. There was ample 
evidence of an account stated, and the jury ought to have found 
accordingly. The contract between the parties does not depend 
on parol evidence, but is in writing ; in addition to which the 
defendant also pays 61/. deposit. But then the defendant hav¬ 
ing no money, he, in order to make good this deposit, represents 
under his hand that he has paid it, and gives an I O U to the 
plaintiffs for it. It is the same as if he had actually taken the 
money from them, and then given them his IOU; in which 
case no one could doubt there would be ample evidence both of 
money lent and of an account stated. 

Many cases were cited by Mr. Griffits, but reference to the 
old form of account stated will explain them all. In that pecu¬ 
liar form of action there must, indeed, be an antecedent debt; 
but if two persons agree to make a tiling a debt, it is such be¬ 
tween them, and the transaction acts as a sort of estoppel. If 
two persons agree to treat money as a debt, or in any other way, 
it does not lie in the mouth of either of them to deny that after¬ 
wards, for the law treats it as what they have described it. 
Except you adopt that rule, no justice could be done in a great 
variety of transactions. When merchants settle accounts with 
each other, the money actually paid is small, but all the debits 
and credits on each side are by arrangement between the parties 
taken as payments ; and there was a case in this Court where 
such an account was held to constitute a biudiug debt even 
against a third party. 

Watson, B. I am of the same opinion. The case is as clear 
as possible. The conditions of sale require the deposit to be 
paid into the hands of the auctioneers. Instead of requiring 
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the money to he paid to them, the auctioneers agree to accept 
an I 0 U, and they would have had a lien on that money if the 
sale had gone on. This was (as my Lord Chief Baron and my 
Brother Martin suggest) a loan of money to the defendant. 
But take it as money agreed to he paid to the auctioneers, it is 
still an I O U for a mere debt, and not the foundation of an 
action for damages under a contract .—Rule refused. 

After breach of covenant, the lessee tendered the rent accru¬ 
ing subsequently to breach, as rent, and the lessor received the 
same as compensation for occupation, reserving the right of re¬ 
entry. Held, in error, by the majority of the judges, that by 
force of the Buie, “ solutio accipitur in modum solventis,” a 
waiver of the forfeiture in respect of such breaches as were 
- known to the lessor, was effected, by the receipt of rent. Arft. 
v. Lumley, 4 Jurist, N. S., 903.— Digest, Jurist. 

The case of Parley v. Turner, Jurist, June 13th, 1857, exhibits 
the ruling of the Court where a payment was made with a specific 
purpose into a Bank, and the legal effect of its appropriation as 
contra-distinguished from ordinary deposit. 


VICE-CHANCELLOR,- KINDERSLEY’S COURT. 

Farley v. Turner. —June 6 th. 

Banker — Deposit. 

A customer paid in a sum of money to a country banker, with 
instructions to remit 500A, part of the sum, to a London banker 
to meet acceptances of the customer. The banker on the same 
day sent several bills to a bill-broker, directing him to remit the 
proceeds to the Loudon banker, and directed the London banker 
to meet the acceptances. Next day the country banker stopped 
payment:—Held, that the 50(U. was appropriated, and that the 
customer was entitled to recover it back in full. 

On the 10th December, 1856, Mr. Goodwin, having a balance 
of 942£. Is. in the bank of Parley, Turner, & Co. at Kidder- 
minstei, paid into the bank 707/., telling the clerk who received 
it that 500£, part of the 707/., was to meet Mr. Goodwin’s ac¬ 
ceptance at Messrs. Robarts & Co.’s the London agents of the 
bank, which acceptance would become due on the 13th Deccm- 
l 3 j? 
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r; and Mr. Goodwin gave the clerk the following written 
directions:— 

“ Messrs. Farley, Turner & Jones, 

“ Advise Messrs. Robarts, Curtis & Co. to pay, as under, 
500/., my acceptance, dated October 1 1th, at two months, due 
December 14th, to J. & C. Sturge. 


“ D. W. Goodwin.” 

The clerk placed the whole 707/. to Mr. Goodwin’s general ac¬ 
count, debiting him at the same time with 500/., and wrote to 
Robarts & Co., instructing them to pay Mr. Goodwin’s accep¬ 
tance when presented; and on the same day sent to Messrs* 
Overend & Gurney a batch of bills to be discounted, with direc¬ 
tions to hand over the proceeds to Messrs. Robarts & Co., who 
would not otherwise have had sufficient cash in their hands to 
meet the 500/. Mr. Turner, the sole partner in the bank, died 
at Cheltenham on Thursday, the 11th December, but his death 
was not known at Kidderminster till the following day, when 
the bank closed, and never opened again. Notice was sent to 
Messrs. Robarts & Co., who dishonoured the 500/. bill. A credi¬ 
tors’ suit was instituted for the administration of Mr. Turner’s 
estate, in which the usual decree was made; and the question 
now to be decided was whether Mr, Goodwin could only come 
in as a general creditor for the 500/. or whether the 500/. was so 
appropriated as that he could claim it in full. 

Baily and Elderton , for Mr. Goodwin, cited Burn v. Carvalho , 
(7 Sim. 109; 4 My. & C. 690). 

Glasse and Eddis, for the plaintiff, contended that the 500/. 
was a simple debt, and must be treated as the other debts. They 
cited Watts v. Christie (11 Beav. 546 ; 13 Jur. 244, 845) and 
Bolt v. M> Clean, (16 M. & W. 321). 

Sir R. T. Kindersley, V. C., without calling for a reply, said 
•—Upon consideration of the facts of the case I think that the 
claimant is entitled to this 500/,, the great difficulty in my mind 
being to guard against the effect of feeling this to be a very 
hard case, and so inclining towards the claimant. [IJis Honor 
then stated the circumstances under which the money had been 
paid in.] Now, I quite agree that the direction to advise Ro- 
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barts merely meant giving the requisite information ; but what 
was the effect of this direction? He says, " Here is a hill of 


5007. which I want to have paid at ltobarts’s; therefore send 
them 5007. of this money which I now pay in, and advise them 
to apply it in payment of that bill;” and that direction is ac¬ 
cepted by the clerk, who places the whole 7077. to the general 
account of Goodwin in the banking books. He might have 
paid 2077. to the general account, and have sent up 5007. to 
Robarts; but the ordinary course would be to credit Goodwin 
with the whole amount paid in, and then debit him with 5007., 
which is the same thing; aud they do this—they actually send 
up 5007., and direct Robarts to pay the bill. That, at least, is 
my view of the effect of what they did. But it so happens that 
they had other bills situated in similar circumstances, and they 
send up, not 5007., nor any money, but they send to Overend, 
Gurney & Co. bills for the purpose of being discounted, and 
direct them to pay the amount to Robarts & Co., for the purpose 
of enabling Robarts & Co. to pay the bills, including this bill for 
5007. It is true that the money is not earmarked as if it had 
been sovereigns in a box, but it is earmarked in this case. The 
bankers were acting, not as agents to pay the bill, but to give 
instructions to pay it. In my opinion, the facts here entirely 
differ from those in many of the cases which have been cited. 
I quite acquiesce in the principle that money paid into a bank 
is not a deposit of a particular sum which you may go and re¬ 
cover back, but is a simple debt; but that the principle does not 
apply to this case. This sum was not deposited as part of the 
general account, but for the express purpose of being dealt with 
in a particular way, and beyond that they had nothing to do 
with it. If, indeed, the bankers had neglected to remit the 
money, and trusted to the chance of Robarts paying the bill, it 
might have been different; but that is not the fact, and I do not 
think that what I am now stating affects the principle of the 

cases cited. I think, therefore, that the claimant is entitled to 
what he asks.” 

Ihe firm of J. F. & Sons, as agents of the plaintiffs, supplied 
goods to the firm of S. & W., upon the footing of the latter 
3 r 2 
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doming debtors to the plaintiffs. They also supplied the same 
firm with other goods on their own behalf, they made no 
distinction in their accounts between the goods supplied by 
them as agents of the plaintiffs, and those which they supplied 
on their own behalf. E. F. was a partner in both firms : Held, 
that communications made by the firm of J. F. & Sons to the 
plaintiffs, admitting a large debt to be due from the firm of S. & 
W., and undertaking that E. F. would use his influence as a 
partner with S. & W. to secure its reduction, upon the faith of 
which communication the plaintiffs forbore to sue S. & W., pre- 
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eluded that firm from treating their debt to the plaintiffs as one 
which had been liquidated by the appropriation of the payments 
made by them to the firm of J. F. & Sons in order of date. 
Wickham v. Wiclcham, 2 Kay & J. 478 .—Digest, Jurist. 


Nemo est htores viventis.—AVlio shall be heir cannot bo known till the death of 
the ancestor. 

Deus solus hccredcm facit, non homo.—The inheritance is settled not by man, 
but by God. 

Uteres est nomen legis ; filius est nomen naturte.—What nature calls u son the 
law designates as heir. 

Uteres legiiimus est quern nuptiec demonstrant.—-Legitimacy of the offspring is 
presumed from the marriage of the parents. 

Qui ex damnato coitu nascuutur inter liberos non uomputentur.—Illegitimacy 
bars any claim to inheritance. 

Qui in utero est, pro jam nato habetur quoties de ejus commodo queeritur.— 
A posthumous child has the same rights as children born during the father’s life 

time. 

Consensus non concubitus facit matrimonium.—The marriage contract, is 
founded on consent. 

Note .—Ou the subject of these maxims, the reader must con¬ 
sult Broome’s Legal Maxims, Best’s Principles and Phillips’s Law 
of Evidence, p. 471. If a child be born after the marriage of 
the mother and during the husband’s life-time it is presumed to 
be legitimate, formerly irrebuttable, but now it may be rebutted 
when the husband can be shown to have had no possible oppor¬ 
tunity of intercourse within the natural period. Children born 
during divorce are presumed to be illegitimate. The fact of 
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marriage is generally considered as sufficiently proved by evi¬ 
dence of cohabitation. Where a marriage originally invalid lias 
taken place, where the parties have cohabited as man and wife, 
the jury may presume from the circumstances of the cases that, 
a valid marriage has subsequently taken place. In penal actions 
as in adultery or bigamy, the previous marriage must be proved. 
Phillips, pp. 472, 473, Section 2. 

An alleged guardian repudiating her charge is not an indis¬ 
pensable party to a suit on the part of the minor to establish 
his claim brought by his mother. 

In a claim to inheritance by a younger son in a family in 
which primogeniture is admitted to be the rule, the Court re¬ 


quires convincing proof of the illegitimacy-of the eldey brother in 
- 0l ' der to sefc h im aside. In absence of such proof, the claim of 
the younger was rejected and the decision of the Principal Sud- 
der Ameen in his favor, set aside. Mocuud Deb Raikut, 8th 
February, 1853. 

The case of Mocund Deb Raikut, 8th February, 1853, may 
be referred to in extenso—in illustration of the maxim and the 
presumption ol legitimacy, arising from parties being together 
as man and wife. 


Of illegitimacy and who is illegitimate, and how proved to 
be. The presumption of law arising from the fact of husband 
and wife sleeping together, is irresistible as to the legitimacy of 
a child of the wife, unless there is clear and satisfactory evidence 
that some physical incapacity existed. Legge v. Edmonds, 25 L. 
J., Chanc., 125—V. C. W.— Digest, Jurist. 

W here such physical incapacity is satisfactorily made out, 
according to the opinions of the medical witnesses, evidence of 
the adultery of the wife is still an important ingredient in deter¬ 
mining the legitimacy of the child; because, if the wife were of 

irreproachable character, it would go far to modify the opinion 

as to the husband's incapacity.— Id. 

decLuatioii of a mother is not admissible to prove non- 
accesb on the part of her husband; but where non-access has 
been established aliunde, the declaration of the wife is admis¬ 
sible to prove the paternity of the child.— Id. 
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ow the legitimacy of the children was presumed upon coi 
mon reputation of the parents 5 marriage will be seen below. 
Testatrix gave all her property to trustees, in trust for life, and 
then to pay and divide the fund “ to and among all the children 
of N. born or to be born/ 5 who shall live to attain twenty-one 
or marry. N. could not be proved to have been married. At 
the time of the will she was living with a man supposed to be 
her husband, and by common reputation in the neighbourhood 
they were man and wife. There were three children of N. living 
at the date of the will, and also at the death of the tenant for 
life, all well known to the testatrix, and all of whom lived to 
attain twenty-one. N. never had any other child. On the 
application of these three children, after notice to all persons 
claiming in default of them, and no opposition nor suggestion as 
to their illegitimacy, the fund was ordered to be paid to them, 
without any further proof of N. 5 s marriage beyond common 
reputation. Nixon , In re , 2 Jur., N. S., 970—V. C. W. 

A dispute in succession to the estate of Fizali Khan arose. 
His widow Rae Jankhannu sued for herself and her son Saadat 
Ali Khan, claiming a fifteen anna share therein, amounting to 
188,525 Rs. The plaintiff was married to him in 1203, B. S. 
under the usual settlements in dower. Subsequently they lived 
together as man and wife. In 1215 B. S. a daughter was born 
.—her husband was about to contract a second marriage in 1813, 
which was opposed by the plaintiff. On the 16th December, 
1813, he married a second wife, and both wives lived with Fizali 
until 1816, when the last married wife eloped. Becoming 
deranged at that time, his estates passed into the management 
of the Court of Wards—on the 19th July, 181G, un allowance 
of 200 Rs. being made for the support of the two wives. On 
the 20th December, 1817, the first wife petitioned the collector, 
intimating pregnancy, applying for expenses necessary. An 
order was passed, authorizing allowances, provided that she had 
lived with her husband for one year more or less prior to date 
of application. In January a son was born in Fizali 5 s house at 
Nusserabad. In 1822, the mother applied for an increase of 
allowance—when her claim was opposed for the first time, by 
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the second wife, denying her marriage and the legitimacy of her 
son—various proceedings were held in consequence which result¬ 
ed, m the conviction of successive collectors, that Ra6‘ Jankhan- 
11 u was tlie wife of Fizali. He died 16th December, 1S24, 
making over to his son, whom he acknowledged, all his real and 
personal estate—the two wives him surviving. 

The mother applied for the registration of her son’s name_ 

whose name was registered, and being a minor the estate was 
ordered to be retained under Ward’s management. The secoud 
wife instituted a suit in the Zillah Court of Mymensingh-and 

obtained a decree in succession to her husband and was registered 
therein. 

A suit was accordingly instituted in the’ Provincial Court of 
-Dacca by the mother of Saadat Khan, to which the second wife, 
pleaded denying the marriage of the plaintiff and the legitimacy 
ol her son. The judge called for the futwa of the Mahomedan 
Law Officer—and a second reference was made to the Mahome¬ 
dan Law Officer of the Sudder Court. Their reply dated, 10th 
December, 1830, was as follows. 


“ Under the above circumstances, in the event of the proof of 
these facts, that Mussamat Rae Jan associated with Fizali Khan, 
and remained with the other females of the house of Fizali 
Khan, and Saadat Ali Khan, was horn of her venter, being the 
offspring of the loins of the said Fizali Khan, as is to he 
clearly understood from the proceeding of the appeal Court of 
Jehangeenugur, dated 20th September, 1831, A. D., which is 
put up with the proceedings of the said Court, dated the 20th 
September, idem, according to law, the parentage of Saadat Ali 
Khan, abovenamed, as attaching to the said Fizali Khan 
abovenamed is proved, and he and his mother Rae Jan, will both 
jecome heirs, and after the liquidation of debts, &c. which are 
first claimable from the inheritance, the whole property will ‘be 
ivided into sixteen shares, one share to go to the two wives and 

een s iaies to Saadat Ali Khan, according to the law of 
division and inheritance. 

A further interrogatory was addressed to the law officers of 
the Sudder Court in these words. 
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A person, a Maliomedan, died, leaving’ a wife, having a deed 
of marriage-settlement, and an unmarried female, and a son of 
his own loins, born of the venter of the said unmarried female. 
In such circumstances, does any portion of the property left by 
the said deceased, appertain to the said unmarried female, and 
the son of her venter? If it do appertain to them, to what por¬ 
tion are they entitled ? According to what book and to what 
portion is the wife, having a deed of marriage-settlement enti¬ 


tled ?” 

To this interrogatory a return was made in these terms. 

If it appear by the acknowledgment of a Maliomedan that 
the child, in respect to whom the interrogatory of the Court is 
put, is the offspring of his loins, I mean, if that Maliomedan has 
said, ‘this child is my son 5 and afterwards died, and if that 
woman of whose venter this son is born, be a claimant as to this 
point ‘ I am the wife of that Maliomedan, and this son is mine 
and is his offspring/ in such case this son and this woman will 
become the heirs of that Maliomedan, as is clearly stated in the 
I-Iedaya and Shura-i-wikaja, in the Chapters on the establish¬ 


ment of Parentage. If such be not the facts of the case, and 
the signification of the words ‘ an unmarried woman 5 be a wo- 
man, an adulteress, then according to the law, the woman, 
an adulteress, and the son of adultery, are neither of them 
heirs. In the first mentioned case, I mean, in the event of this 
son and this woman being heirs, the whole of the property of 
that deceased Maliomedan will, after the liquidation of debts, 
&c. which have the first claim on the inheritance be divided into 
sixteen shares, whereof fourteen will appertain to the son, and 
one share to his mother, ancl one share to the other wife of that 
Maliomedan. 

On the 9th of May, 1832, the Provincial Court, gave a decree 
for the plaintiff awarding fourteen shares to the son Saadat Alb 
one share to his mother and one share to the other widow, as 
per the above futwa. 

On appeal to the Sudder Court, the decree of the Provin¬ 
cial Court was, in some respects, modified as to the settlement, 
and it was held that it was established that the plaintiff was the 
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wife and Saadat Ali Khan, her legitimate son. A further appeal 
was preferred to the Privy Council, when after an examination of 
all the points bearing upon the case, the orders of the Sudder 
Court were affirmed, Khajah Hedayutoollali, appellant, v. ltae 
Jankhannu, respondent. 1st, 2nd August, 1844, page 295, Yol. 
III. Moore’s Indian Appeals. 

Note. —The judgments of the Provincial Court, the Sudder 
and the Privy Council contain all the argument that can ordina¬ 
rily arise in a case of this description, and would have been 


transcribed at length but from a desire to avoid letter-press. 

The case Harrod v. Harrod, will show to what extent pre¬ 
sumption runs in favour of marriage, and legitimacy of offspring, 
and what constitutes marriage, viz. the conjimctu animorum, or 
as the maxim has it, consensus non concubitus facit nuptias, the 
case is taken from the Jurist, September 30th, 1854. 

Harrod v. Harrod.— June 27 th, iUh, and 2>m. 
Marriage Contract—Mental Capacity—Practice as to directing an 

Issue. 


Where the Court is clear upon the evidence as to a fact, it 
will not direct an issue to take the opinion of a jury as to the 
existence of that fact. 

Dulness of intellect, coupled with the physical defects of 
deafness and dumbness, does not alone suffice, to render a per- 
son incompetent to contract marriage. 

1 he presumption of the Court is always in favour of sanity, 
and of the validity of a marriage; therefore an inability in 
general to understand others, especially strangers, and occasion¬ 
al oi not infrequent inability to appreciate simple arithme¬ 
tical calculations, held quite insufficient, to shew incapacity to 
enter into the marriage contract; and the Court refused to 
direct an issue to take the opinion of a jury upon the mar- 
riage. 

It is a strong ground against the character of a defence 
impeaching the marriage, that it is first set up after an interval 
of tliiity ) eais, during which the defendants compromised a 
suit in which the husband and wife were plaintiffs, and otherwise 
recognised the marriage as legal and sufficient. 

3 q 
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0 set form of words is, or was previous to the last mar¬ 
riage Act, necessary to be followed for the legality of a maniagc 
in England. Nothing more is required to be done by the parties 
than that they shall agree to cohabit with each other, and with no 
other person, during their joint lives. The religious form is added 
by the Church, but all the parties have to do is to give their 
consent as above; therefore the omission of some of the words 
of the service is not necessarily material. 

June 30^.—Sir W. P. Wood, V. C.—In this case I shall con¬ 
sider it as if the question had lately arisen, and was raised by a 
trustee in fit discharge of his duty. And in the first place it is 
very important to distinguish the case of unsoundness ol mind 
from mere dulness of intellect. The argument for the defen¬ 
dants was well founded, that if a person be of unsound mind he 
is incapable of contracting marriage, just like any other con¬ 
tract, and that there is no question of quantity of unsoundness 
of mind; but when you get out of the question of soundness or 
unsoundness, it becomes a mere question of fraud : it is fraud to 
enter into a contract with a person known to be of unsound 
mind, or to take any advantage of his condition. That rule, in 
its bearing upon this very subject-matter of marriage, is laid 
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clown in The Portsmouth case, (l Hagg. Eccl. 355)—“When 
the marriage has been regularly solemnised, the presumption is 
in its favour ; but then it must have been solemnised between 
persons competent to contract—capable of entering into that 
important engagement, the very essence of which is consent; 
and without soundness of mind there can be no legal consent— 
none binding in law.... Considerable weakness of mind, circum¬ 
vented by fraud, will vitiate the fact of marriage.” Now, with 
respect to the soundness of mind,.I must consider what sort of 
unsoundness is alleged in this case. Unsoundness of mind may 
consist either in perversions, delusions, &c. of the mind, other¬ 
wise of ordinary vigour; or it may be a defect of the mind. 
Nothing is alleged here amounting to mania or insanity. But 
then again, in the case of a defective understanding, a person 
may be labouring under that from two causes : he may be born 
with it, without the power to form a judgment, i. e. he may be 
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an idiot, one who has never had any power at all; or it may 
arise from the weakness of a mind, originally strong, ensuing 
either upon accident or old age. The question in this case is 
simply a question of congenital idiocy; and the point for my 
consideration is, whether I have so much doubt as to send the 
ease to a jury. Idiocy, such as is here alleged, is often mani¬ 
fested in various ways—by indecencies of conduct, by disregard 
of the ordinary decencies of life, by foolish laughter, &c. There 
is also a test, the only one which it has been attempted to esta¬ 
blish here, viz. a knowledge and appreciation of numbers, and 
the common operations of arithmetic. Now, except as to this, 

I do not find the least approximation of evidence to shew un¬ 
soundness of mind in this sense, viz. idiocy/ She was deaf and 
dumb—that is the beginning and the end of the evidence. She 
may have been dull, perhaps even more so than persons so afflict¬ 
ed often are found to be. But that is not the question : it is 
not a question of dulness : it is a question of unsoundness of mind. 
The presumption is always in favour of sanity. The onus is thrown 
upon the person disputing the sanity. There is nothing in point 
of law or authority on the other side. There are numerous 
asylums for persons afflicted with deafness and dumbness, some¬ 
times being blind in addition, who are yet perfectly free from 
unsoundness of mind. Before I look to the evidence of the 
sanity of Mrs. Ilarrod, which is unnecessary unless it be prima 
facie successfully impeached, I must look to the evidence brought 
forward to impeach it. I never saw a case so little made out. 
liist, ltobeit Ilarrod says, <( That he knew Mary Jarrod about 
two years previously to his own marriage, and during all that 
time she was very dull, and deaf and dumb, and during all that 
time he was never able to make her understand anything,” That 
is the strangest proof of her dulness of intellect 1 ever heard ; 
it rather seems to me to shew the witness's own stupidity, for 
some persons could make her understand, as is clearly enough 
admitted by the evidence of the defendants themselves. Her 
sistei says that Mary Jarrod never was taught to talk with her 
fingers; that her own mother used sometimes to have a difficulty 
in making her comprehend, and then used to call on her, (the 
d (J 2 
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itness), and that she generally succeeded in making her sister 
comprehend. That only shews that persons who were them¬ 
selves clever enough could make her understand. That is wliat 
the whole evidence of all the defendant's witnesses, one after an¬ 
other, comes to—that people who were strangers could not make 
her understand, but that people who were accustomed toiler gen¬ 
erally could do so. Some of them say that she could not, as 
most deaf and dumb people can, talk with her fingers; but they 
almost all say that, with more or less difficulty, they could get 
her to understand—those witnesses, I mean, who were accus¬ 
tomed to her, and who had themselves learned to converse with 
her. This being the evidence as to her mind, I must look to 
see what* outward indications she gave of idiocy. It appears 
that in consecpience of her dulness—her unfortunate imbecility, 
the sister calls it—Mary Jarrod was not allowed to go out alone. 
Now, that fact might be of some force if combined with evidence 
of what the imbecility was ; but it is consistent with the help¬ 
lessness arising from these defects exposing her to accidents or 
violence, just as much as with any unsoundness of mind. I shall 
have occasion to refer to the correctness of her conduct previ¬ 
ous to her marriage, for there is no impropriety throughout 
alleged in her manner, or conduct, or address in any way, al¬ 
though that is the commonest indication of idiocy. Then it is 
said that the husband never came in the character of a suitor; 
but he is admitted to have come to the house constantly, being 
besides a near connexion—brother-in-law to his future wife's 
sister. I can well understand that these two persons made 
their own wishes known to each other in the absence of the 
sister. She complains that she was not previously consulted, 
and that she is sure her sister was unable to understand the 
ceremony of marriage. Now, all the evidence shews me that 
when you knew how to get at this poor woman's mind, the mind 
was there; the difficulty was in the mode of attack. Her not 
knowing the value of money is the only thing that contains a 
trace of evidence against her; and what is said on that head 
really amounts to no more than this—a witness comes forward 
who swears that she was so stupid that he could not make her 
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understand how much beer he had drunk, or, having drunk so 
much beer, what change he was to get out of half-a-crown. 
Really this is just the case of an ignorant Englishman abroad 
who cannot make a waiter understand what he has had, or can- 
not agree with him about the change. But it comes to this on 
the other hand—there she was, trusted with giving out the 
beer, &c. in her husband’s business, and receiving the money; 
but if she had to deal with a stupider customer than usual, she 
called her husband to her assistance. Now, these are, perhaps, 
the only two facts alleged and proved to impeach her soundness 
of mind—that she was not allowed to go out alone, which is 
quite explained by the fact of her afflictions; and the other, 
that she could not, under these afflictions, always give the right 
• change. Would these facts warrant the issuing of a commission 
ot lunacy? All these persons making depositions have known 
hei for some time, and they do not allege one single instance of 
imbecility, or unsoundness of mind, or impropriety of conduct, 
lluis it would have stood if the plaintiffs had rested their case 
simply on this, that a person is to be presumed sane until the 
contrary is proved. But on the side of the sanity there are the 
medical gentlemen, one of whom speaks for a period of twenty- 
five years, in which he never saw anything to make him believe 
her of unsound mind, but everything to make him believe otlier- 
viise. It would be monstrous, with such strong evidence in 
favour of the sanity, and positively nothing in my opinion to 
impeach it, to send the case for inquiry to a Court of law. There 
is the evidence of the clergyman who performed the ceremony • 
why am I to assume that he committed so great an impropriety’ 
o give n, flie mildest term, and is now committing perjury to 
screen himself? He says he saw nothing in her conduct to indi¬ 
cate that she was not perfectly competent to enter into the 
contract, and willing to do so. Then comes what I consider 
the strongest evidence, for the best way to judge people is by 
t aels as well as their words; if these differ, there can be 
itt e lcsitation as to the real opinion entertained. This person, 
who had with this dissimulation procured a marriage with Mary 
Jarrod thuty-two years ago, files his bill, in his own name and 
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defendant, liis wife’s sister, 
and her husband, for an account within a year after the mar¬ 
riage. No difficulty is then raised by the defendants as to the 
marriage, or the competency of Mary Jarrod to enter into it. 

It was said that she was tenant for life, and so at all events 
entitled during her life. It is, however, strange notwithstand¬ 
ing this circumstance, that no question should be raised about 
the marriage at the time, when there was every inducement to 
throw difficulties in the way of a hostile suit, which was com¬ 
promised on terms giving the plaintiffs nearly all they sought, 
conceding the principle at issue. The defendants treated Mary 
Jarrod, (then Mrs. Harrod), at afl event, as competent to un¬ 
derstand a compromise, and to be bound by it; for they made 
a compromise, by which 2600£. was carried over to a separate 
account. Nobody ever heard of the unsoundness of mind at 
that time. Further than that, the defendant Harrod has lent 
money to the plaintiff on the security of liis wife’s legacy. Can 
I believe that he or his wife ever dreamt at that time of the 
invalidity of the marriage ? I cannot direct an inquiry in a case 
which seems to me so clear; for this is not a case of fraud, 
unless the imbecility was so great, that contracting with the 
imbecile person was itself a fraud. Now, there being no un¬ 
soundness of mind, what are the circumstances which follow? 
Mary Jarrod leaves her sister secretly, joins her suitor, and 
gets married. If there had been proofs of previous misconduct, 
or if the suitor had taken advantage of her position, something 
might possibly have been said—some case might have been 
made, under circumstances which certainly do not occur here, 
for saying that she understood nothing about the marriage 
ceremony, what it meant, what it allowed, what it forbade, but 
that she had been taken through it by the husband for the sake 
of appearances, and to give a claim on her property; the cir¬ 
cumstances might have been such as to support such a case. 

But the circumstances were very different. In point of fact, 
Mary Jarrod shewed, in my opinion, considerable soundness of 
mind. Well, watching her would not have been enough; if she 
had not been well informed, she might have lost herself before 
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tl.is marriage, or since. But as to capacity or incapacity for 
marriage, that varies in different individuals, irrespective of the 
soundness or unsoundness of mind; for infants of the age of 
fourteen, or even twelve if females, may contract matrimony; 
or even earlier, if it can he shewn that they are capable of per¬ 
forming its duties. Every thing will be presumed in favour of 
the validity of the marriage. (Swinburne on Spousals, 200). 
The contract of marriage is simply this : it is quite independent 
of the religious part of the ceremony: it is simply an under¬ 
standing between a man and a woman to cohabit with each 
other, and with each other alone, during their joint lives. That 
is all that is required by the law of Scotland, and that is all 
that is now required by the law of England: persons may be 
• married before a registrar without any religious ceremony what¬ 
ever. The religious element which is introduced requires no¬ 
thing more from the parties : that is merely added by the Church. 
Nothing is required on the part of the persons to be married 
except this consent; the rest is the act of the church done in 
their presence and for their behoof. Swinburne says, (p. 204 
cd. 16SG), “ Seeing their sole consent is sufficient^ and seeing 
they which be deaf and dumb, and cannot speak, may lawfully 
contract matrimony by signs, it follows that words are not 
so precisely necessary as without the which matrimony can¬ 
not be contracted.” And then, after discussing the cases where 
one party or both parties make use of no words, but by sio-ns 
only glve consent to the words of a third person, he comes" to 
the ease “ where no words at all be uttered, neither by the par- 
ties nor by any third person,” and says that, “ even there also 
may matrimony be contracted by signs only, so that they be 
significant; because it is a common rule of law, ‘Ex aquipol- 
lentibus utrum fiat, nihil interest/” Now, I apprehend, that 
although our law requires some forms, e. g. banns, &c, yet it 

the X f CGU ( h ° ld that the repetition of the P^ise words in 
o dei of matrimony is necessary. There have been cases—I 

it ltve cases arc not uncommon—where the responses have been 

purposely omitted ; I alluded particularly to the omission of the 

undertaking to " obey” on the part of the female; but I appro. 
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that when the parties have given to each other their han 
with tokens of assent, and the priest has declared them to be 
man and wife, the omission of any particular part ot the formula 
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of words would be a totally inadequate circumstance to impeach 
the validity of the marriage. As to what is said, that she was 
incapable of appreciating the meaning or the object of the 
marriage ceremony, it seems to be totally at variance with all 
probability and all evidence. She lived for some time (previous 
to her own marriage) with her married sister; she must have 
seen that her married sister lived in a different manner from 
herself. She lives as a single woman with perfect propriety— 
there is not a hint at anything to the contrary, either before 
or after her marriage; she goes to church with her suitor—their 
bands are joined; she, never having had communication with a 
man before, allows that communication to take place immediate¬ 
ly after the ceremony, and has a child born nine months after¬ 
wards; she must, therefore, clearly, to my mind, have known 
that she had a duty to perform, and she did perform it for thirty 
years, up to the time of her decease; and it is now proposed by 
the defendants to bastardise the issue of that marriage, their 
own nephews and nieces by a double tie. I shall certainly not 
favour any attempt of the kind. It was said that the clergy¬ 
man, when he states in his evidence that she understood, does 
not state what it was that he said or did which she understood ; 
and his evidence was characterised as vague and unsatisfactory. 
But unless verbal proof is requisite of a verbal compliance with 
the order of the marriage ceremony—which I do not think it is, 
and which, indeed, it would in the present case have been im¬ 
possible literally to effect—there seems to me to be nothing in 
this objection. It was open to the defendants to have cross- 
examined him. But, besides, his certificate, alone would have 
been enough for all ordinary purposes. His testimony seems to 
me satisfactory; but if otherwise, it is quite unnecessary; I 
should come to the same conclusion without it. I therefore 
decide that the plaintiffs are entitled to relief. There is, how¬ 
ever, some difficulty in saying that this sum of 2600/. stock is 
the same sum as the 1600/. cash agreed upon in 1823, It is 
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fear, however, that the plaintiffs are cither entitled to that sum, 
or to such a sum of stock as the sum of 1G00/., if properly in¬ 
vested at that time, would have reached. They are also entitled 
to the dividends which would have accrued due on such an 
amount of stock if it had remained duly invested since the 
decease of Mary Harrod, (formerly Jarrod), the late wife. The 
will was befoie the Apportionment Acts j therefore the husband 
will have the whole of the dividends since that time : therefore 
direct inquiries as to these amounts, and direct those sums as 
they shall be found to amount to, to be brought into court 
within fourteen days from the date of the chief clerk’s certifi¬ 
cate of the amounts. As to costs, the defendants’ counsel have 
suggested, that had the bill been brought for the 16001. and 
interest only, the defendants would not have resisted ; but, 
looking to the whole defence, I cannot listen to that suggestion, 
and must make the defendants pay the costs. 

The following case taken from the Jurist, October 2Sth, 
1854. Goodale v. Gawthorne, illustrates the maxim, Qui in utero 
est &c. 


Goodale v. Gawthorne.— Aug. 3rd, p. 927-, Jurist. 

Actual Seisin—Heir-at-law, qualified and not absolute—Defea¬ 
sible Right—Posthumous Sou. 

J. G., seised of considerable real estate, died on the 1st 
April, 1848, intestate, leaving his widow euceinte, and his two 
sisters, his co-heiresses with defeasible rights, him surviving. 
On the 29th October following a posthumous son was born, 
who became the absolute heir of J. G. Between the two periods 
a large amount of rents had accrued due, but had not been 
received by J. G.’s sistersHeld, that the heirship of the 
sisters being qualified, and not absolute, the right to the rents 
which had accrued, and had not been recovered by them before 
the bn th ot the posthumous son, belonged to him. 

In this petition a question arose as to who was the person by 
law entitled to the rents and profits of certain real estates which 
had accrued between the death of John Goodale, who was the last 
tenant in fee, and the birth of his posthumous son, who became 
his heir-at-law. John Goodale died on the 1st April, 1818, 
3 R 
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g his widow enceinte, and his two sisters, his co-heiresses 
at law with defeasible rights, him surviving. The posthumous 
son was born on the 29th October, 1848, and he became the 
absolute heir-at-law. During the period between the death of 
John Gooclale and the birth of his son a large amount of rents 
had accumulated and become payable, but it had not been 
received by the two sisters. 

Wigram , Q. C., and B. IVebster , in support of the petition of 
the two sisters, submitted that they were entitled to the rents. 
They referred to the following cases and authorities :—Basset v. 
Basset , (3 Atk. 203) ; Year Book, 9 Hen. 6, 25 a, (per Babing- 
ton, C. J.) ; Goocltitle d. Newman v. Newman , (3 Wils. 526, per 
Grey, C. J.) ; and Co. Litt. 11 b., note 4; 55. b., note 8. 

Amphlett , for the posthumous son, contended that as the rents 
had not been received by the two sisters, the son and heir-at- 
law was entitled to them. 

Sir J. Stuart, Y. C.—The right of the sisters is very properly 
said by counsel to depend upon their having been actually seised 
of the estate as heirs, and that the actual seisin being in them 
from the death of the ancestor up to the birth of the posthu¬ 
mous son, they were seised as and were heirs in contemplation of 
law so long as the posthumous heir remained unborn. But Lord 
Coke, in the text to which this is a note, says, in a case of this 
kind, the descent cast upon the next heir until the posthumous 
child is born does not confer an absolute heirship, but only one 
of a qualified kind. Lord Coke, in the note, says, (the case 
being that of an uncle)—“ True it is that the uncle in this case 
is heir, but not absolutely heir; but he is heir by a qualified and 
defeasible right.” Upon the birth of the posthumous child, it 
is certain that the seisin was in that child as heir, and that there 
was an end to the seisin, and to all right of entry, on the part of 
those who had the qualified heirship which did subsist until the 
birth of that child. The law is settled, that if, during the period 
that this qualified heirship and seisin subsisted in the sisters, 
they had entered and received the rents, as they might have 
done, (the seisin being alone in them), au action of account 
would not lie against them, and they would be permitted to 
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retain the possession of the rents which they hacl lawfully ac¬ 
quired. But if they had not acquired such possession, if the 
rents remained unreceived by them, the seisin being, gone before 
they had received that fruit-of the seisin which was recoverable, 
the right to the rents, I apprehend, is in the absolute heir, who 
has a right to enter and distrain. What I infer from the prin¬ 
ciple as stated by Lord Coke is this, that the intermediate heir 
is only entitled to rents actually received. It is clear that 
after the birth of this child the sisters could not have entered. 


It has been stated that they might bring an action for the rent, 
but no authority has been cited in support of that proposition ; 
and I apprehend that it will he impossible for them to maintain 
an action for the rent, which the absolate heir had a right to 
- recover by entry and distress, as the ordinary owner of the free¬ 
hold. The principle, therefore, seems to depend on this—that 
the heirship of the sisters was not absolute, but only qualified, 
and that which was the fruit accruing due during the interme¬ 
diate time has not been recovered by them; hence the right to 
such rents is now vested in the absolute heir. Declare that the 
sisters are not entitled; that the right to the rents belongs to 
the posthumous son—the costs of all parties to be paid out of the 
fund. 

Of qui ex damnato coitu &c. the following is an instance. A 
testator, who had gone through the form of marriage with his 
deceased wife’s sister in 1851, gave his plate, &c. “ unto my wife,” 
for her own use. He then devised and bequeathed his real and 
personal estate in trust “ to my wife” for her life, and after her 
decease, “ for all and every my children hereafter to be born.” 
He had no children at the date of his will, but his reputed wife 
had a child by him two days afterwards. Both the reputed wife 
and child survived him:—Held, that the reputed wife was enti¬ 
tled, but that the gift to the child as one of a class of children 
“ hereafter to be horn” was void. Pratt v. Mathew , 2 Jur., N. 
S., 364 j 2;> L. J., Chance., 409—It. Affirmed on appeal, 2 
Jur., N. S., 1055; 25 L. J., Clianc., 686. 

Although the annexed might be referred to the maxim omnia 
rite et solemniter, still it may be also referred to these maxims. 
3 a 2 
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er a lapse of twenty-eight years, a consent to marriage, so as to 
avoid a forfeiture, was, under the circumstances, presumed. Thus 
a legacy was given, conditional on a marriage with the consent 
of trustees. The marriage took place in 1825, and the party 
entitled in default never raised any question as to the consent 
having been given until 1852, after the death of the trustees 
and of A. B.:—Held, that everything was to be presumed in 
favour of the consent; and though there was no distinct proof 
of consent, yet it was presumed from the conduct of the 
trustees subsequent to the marriage. Birch , In re y 17 Beav. 
358.— Digest, Jurist . 

The extent to which presumptions of legitimacy of issue will 
be presumed, in cases of marriage will be seen from the an¬ 
nexed. 

On a question of legitimacy there were in evidence a sentence 
of nullity of the marriage of a minor for want of her father's 
consent, and a statement in the parish register that the marriage 
took place by licence with the consent of the mother of the bride, 
but saying nothing as to the father's consent. There was, how¬ 
ever, evidence leading to the conclusion that the sentence had 
been obtained by collusion between the husband and wife, and that 
the father had been aware and did not disapprove of the match : 
—Held, fifty years after the date of the sentence of nullity, 
that the marriage ought to be presumed valid. Harrison v. 
Southampton (Mayor, fyc. of), 4 De G. Mac. & G. 137; 18 Jur. 
1; 22 L. J., Chanc., 722.— Digest , Jurist. 

It may be convenient to annex a memo, of the different cir¬ 
cumstances under which inheritance is barred amongst the Hin¬ 
doos, vide Elberling on Inheritance generally. 

Daya Crama Sangraha, ck. iii. Daya Bhaga, ch. v. Vrihaspaty, 
ibid, ch. v. Sect. 4, “ a son who is devoid of science, courage 
and good purposes, who is destitute of devotion and knowledge, 
and who is wanting in conduct, is similar to urine and excre¬ 
ments ” Menu, book ix. Sect. 214. “ All those brothers who 

are addicted to vice, lose their title to the inheritance.” 

Absolute impediments are: 1, all offences by which a person 
—man or woman—becomes an outcast, such as living a profli- 
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gate life/" cohabiting with a Mussulman woman,t ill-treating 
his father, J &c. 

The being impotent, or born blind and deaf, or having lost 
a sense or a limb, or being a madman, an idiot or dumb, because 
these defects are considered as a punishment for crimes commit¬ 
ted in a former state.§ 

Having renounced the world by becoming an ascetic. || 

Partial and temporary impediments are: leprosy,«[ long and 
painful sickness and moral offences in a smaller degree, which 
may be expiated by penance.* 

The sons of such persons, if devoid of these faults succeed to 
the estate,f with the exception of the sons of an outcast, who 
also become outcasts in consequence of having been begotten by 
anoutcast.J 

All those who are excluded from taking the inheritance on 
account of such impediments, are entitled to maintenance from 
the heir, except the outcast ;§ their daughters are entitled to 
maintenance until married, and their childless wives are entitled 
to support for life.|| 


* Daya Bhaga, cb. v. No. 13, M. Eubbee Koor versus Jewut Bam, S. D. A. 
Eep. vol. n. p. 257. Uncliastity. Digest, book v. Sect. 331. Daya Crama San- 
graba, cb. iii. No. 17. Mitacsbara on Inheritance, cb. xi. Sect. 10, No. 3. 
t S. D. A. Rep. vol. ii. p. 109. 

t Daya Crama Sangraba, eb. iii. No. 3. Apostaey was also an impediment. 
Menu, book n. Sect. 11, but this lias been abolished by Eeg. YU. 1832 Sect 9 
§ Daya Crama Sangraba, eh. iii. No. 1. Digest, book v. Sect. 329. Daya 

Sergio V ‘ 7 ' b0 ° k k ' S ° Ct 201 ‘ Mita08hara 011 loanee, cb. 'ii. 

N< J 3 Daya Bhaga > CL T - No ' 1L Mitacahara on Inheritance, cb. ii. Sect. 10, 

t Digest, book 'y. Sect, 321. S. D. A. Eep. vol. y. p. 320, note. 

Digest book y. Sect. 326. Mitacsbara on Inheritance, eb. ii. sect. 10, No 7 
t Daya Crama Sangraba, eb. y. No. 13. Daya Bhaga, eb. y. No. 17. Mitac 
shaia on Inheritance, cli. ii. sect. 10, No. 10. 
t Daya Crama Sangraba, cli. v. No. 15. 

BhacrTch y^No ll 1, ° lv I T la ’ eh ' V ’ N °‘ 14 ’ ]<3 ' Menu > boolk is - sect - 202 - Daya 
. 8 ’ . ' ' . ' Ilfcacshara 011 Inheritance, eh. ii. sect. 10, No. 10. 

XT , Y ; J T; a T’ Day “ Cl ' a ; na San e rah °. cb. y. No. 17. Daya Bhaga, cb. y. 
Ao. 1/. Mitacsbara on Inheritance, cb. ii. sect. 10, No. 12. 
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Menu, book ix. Sect. 178 .—“ A son, begotten through lust 
on a Sudra woman by a man of the priestly class, is even as a 
corpse, though alive, and is then called a living corpse (para- 
sava.)” Mitacshara on inheritance, ch. i. Sect. 12, No. 3. 

Husband and wife lived together for eight years without 
having consummated their marriage. The husband sued for a 
separation on the ground of the wife’s adultery. She recriminat¬ 
ed, and alleged herself to be virgo intacta. The husband’s adul¬ 
tery being proved, and also confessed by him, and the plea of 
the wife being established by medical evidence, and the non¬ 
consummation of the marriage admitted by the husband, a 
sentence of separation was pronounced in accordance with the 
prayer of the wife. Hunt v. Hunt, Eccl. Report, Jurist, N. S., 
239.— Digest, Jurist . 

In a family where primogeniture is the rule in an action to 
set aside the elder brother’s claim on the grounds of illegitimacy, 
held that nothing short of the most convincing proof of such 
illegitimacy would suffer, and the claim of the younger son was 
rejected, Mokund Deb, appellant, 8th February, 1853. 

A son instituted an action to succeed to the exclusive proprie¬ 
tary possession of the ancestral estate, during the lifetime of 
_ liis father—in departure from a former precedent, the action and 
appeal were dismissed. Chutter Day Lall, appellant, 11th June, 
1850. 


An adopted son has no claims prior to date of adoption, 30th 
September, 1850, Hurnath Dass, appellant. 

The plaintiff sued as the widow of the son, to represent his 
share in succession to the estate of her father-in-law, her hus¬ 
band having died, before his father, and obtained a decree. In 
special appeal, the judgment off the lower Courts, was reversed. 
17th November, 1853, Munnee Mohon Bhose, appellant. 

The widow of an heir presumptive can have no claim to in¬ 
herit, where her husband’s succession failed, by the lapse of his 
life, as per precedent Toolsee Narayon, appellant, Yol. V. page 
283, Bhoop Narayon, appellant. 13th January, 1817. 

Held in support of the orders below, that the civil death of 
the ancestor, independant of the motive that led to it, establish- 
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ed the claim of the plaintiff to succeed to the estate. Ameena 
Khatoon, appellant, 21st July, 1856. 

The Mahomedan Law presumes a marriage between parties 
who live together as man and wife, and nothing appears to in¬ 
validate that presumption. A son born under such circumstances 
inherits equally as a son born in proved wedlock and is not 
divested of his right as one of the heirs to the estate of his 
paternal uncle, though discarded by the latter. Mehr Ali and 
Sukeena Begum, Appellants v. Ivurreemunissa Begum and Lootf 
Ali, respondents, April 28th, 1814. 

The right of inheritance is not a natural right but a right 
established by positive laws. A son has no greater right to take 
the property which belonged to his deceased father than every 
other individual, and much less has the eldest son any right to 
take the property in preference to his other brothers, or the sons 
in general in preference to their sisters or their mother. Every 
nation has therefore its own law of inheritance. Generally, the 
right of inheritance depends upon the nature of kindred and on 
wedlock; but the laws differ by admitting different individuals 
oi admitting them in a different order, or dividing’ the inherit¬ 
ance in different shares. A daughter, for instance, takes under 
the Mahomedan Law, a half share of a son when the deceased 
has left sons and daughters; but under the Hindu Law she takes 
only in default of sons, grandsons and widows ; and under the 
English Law she takes an equal share with her brother of per- 
sonal property. Again, when a person leaves sons and sons of a 
deceased son, the latter, take under the Hindu Law and English 
Law with the sons by, what is called, “ the right of representa- 
tionthat is to say, the grandsons stand in the place of their 
father, and take the share which he would have taken if he had 
survived the deceased; but under the Mahomedan Law the 
grandsons obtain in that case no share at all, being excluded by 
the sons as nearer of kin.— Elbevling . 

Hie lules of inheritance are for Mahomedans, the Mahome¬ 
dan Law of inheritance, Reg. IV. 1798, Section 15, for Hindoos, 
the Hindu Law of inheritance, Reg. IV. 1793, Section 15; 
for British subjects and for lndo Britons, the English Law 
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of inheritance; S. D. A. Rep. vol. ii. p. 229; vol. iv. p. 243; 
for native Portuguese, of the Catholic faith, the Portuguese Law 
of inheritance, S. D. A. Rep. vol. ii. p. 227 ; foreigners, their res¬ 
pective laws of inheritance; S. D. A. Rep. vol. v. p. 176. For 
native Christians it must be the law of their ancestors, either 
the Mahoraedan or the Hindu, as they or their ancestors have 
belonged to the one faith or the other.— Id . . 

To inherit, it is necessary, 1st. that the person whose property 
is to be acquired by inheritance is dead,* 2ndly. that the person 
who is to acquire the property—the heir—is alive. If any of 
those two facts are disputed, they must be proved.f— Id. 

The fact that a person has been missing for a considerable 
period of time without any knowledge of his existence is gene¬ 
rally considered as a proof of his decease, and as establishing a 
legal title to succession on the parts of the heirs.J (Section 
136.)— Id. 

Should the inheritee and the heir have died by the same 
accident (for instance, in a shipwreck, by a fire, &c.,) and it 
cannot be proved who died first, it must be presumed that the 
death was simultaneous, and the one cannot inherit the other, 
but the estate of each will go to their respective surviving heirs, 
^ as if the intermediate heir, who died at the same time, had 
never existed.— Id. 

It is not necessary that the heir should be actually born ; it is 
sufficient that he was begotton and afterwards born with vitality. 
When born with vitality it is of no moment how soon after the 
child may expire; the right of inheritance is acquired, and the 
inheritance devolves on the heirs of the child.— Id. 


*■ Retirement from the world and degradation operate as natural death accord¬ 
ing to Hindu Law. Daya Bhaga, vol. i. p. 3. Dig. book v. s. 6. Princ. Hindu 
Law, vol. ii. p. 2, 130. After the death of the father and the mother sons may 
divide his Estate, Menu, ix. s. 104. Daya Bhaga, ch. i. s. 14. Dig. book v. s. 5. 
f Hedaya, vol. iv. p. 6. 

J Twelve years absence is required by Hindu Law, Mussummaut Ayabutee 
versus Raikissen Shaw, S. D. A. Rep. vol. iii. p. 28. Princ. Hindu Law, vol. ii. 
p. 26, and “ that the missing person would have been ninety years of age at 
that time if alive” by Mahomedan Law, Serajiyah. S. D. A. Rep. vol. v. p. 108, 
Bailie, 1G6. 
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Hedaya, vol. ii. p. 670. Digest, book v. s. 117. Princ. Hindu 
Law, vol. ii. p. 176.—10 & 11. Will. 3, Sect. 16. 2 Blackstone’s 
Com. 169. Toller, 374. 

A third requisite is that the heir is really connected with the 
deceased in the manner stated by him and required by law. 
That is to say, if the heir claims as son, that he is the progeny 
of the deceased, and not of another person ; if he claims as legi¬ 
timate son, that his father and mother were legally married ; or 
if he claims as brother, that he is the son of the same parents 
as the deceased, or of his father, or of his mother. Whenever 
it is disputed whether a person is the heir or not, it must be 
proved in the regular way, but as the inheritance is the sole right 
of the heirs, their testimony or acknowledgment must be credit¬ 
ed in every matter which affects it. 

Hedaya, vol. i. p. 381. If a man acknowledge a boy to be his 
son and afterwards die, and the mother then declares herself the 
wife of the deceased, she is to be believed and inherits, if she is 
a freewoman. Hedaya, vol. i. p. 384. Princ. Mahomedan Law, 
132. 

The order of succession is different according to the doctrines 
of the Soonees and the Shias, though both have the same basis, 
viz., the following passage in the Koran: 

“God hath thus commanded you concerning your children. A 
male shall have as much as the share of two females; but if they 
be females only, and above two in number, they shall have two 
third parts of what the deceased shall leave; and if there be but 
one; she shall have the half; and the parents of the deceased 
shall have each of them a sixth part of what he shall leave, if 
he have a child: but if he have no child, and his parent be his 
heir, then his mother shall have the third part, and if he have 
brethren, his mother shall have ya sixth part after the legacies, 
which he shall bequeath, and his debts be paid. Ye know not 
whether your parents or your children be of greater use unto 
you. Moreover you may claim half of what your wives shall 
leave, it they have no issue; but if they have issue then ye shall 
have the fomth part of what they shall leave, after the legacies 

which they shall bequeath and their debts be paid; they also 
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have the fourth part of what ye shall leave, in case ye have 
no issue; but if ye have issue, then they shall have the eighth 
part of what ye shall leave after the legacies which ye shall 
bequeath, and your debts be paid. And if a man or woman’s 
substance be inherited by a distant relation and he or she have 
a brother or sister, each of them two shall have a sixth part of 
the estate; but if there be more than this number, they shall be 
equal sharers in the third part, after payment of the legacies 
which shall be bequeathed, and the debts without prejudice to 
the heirs.” 

“ They will consult thee for thy decision in certain cases: say 
uqto them, God giveth you these determinations concerning the 
more remote degrees of kindred. If a man die without issue 
and have a sister, she shall have the half of what he shall leave, 
and he shall be heir to her, in case she have no issue; but if 
there be two sisters, they shall have, between them, two third 
parts of what he shall leave; and if there be several, both bro¬ 
thers and sisters, a male shall have as much as the portion of two 
females.” Koran, Chapter 4. 

A1 Sirajiyyah (W. Jones’ Works, vol. iii. p. 505, 4to. Edition.) 
Princ. Mahomedan Law, p. 1 to 41; p. 83 to 165. Bailie: 
Mahomedan Law of Inheritance, Calcutta, 1832. 

The law of inheritance of the Hindoos is connected with their 
opinion about transmigration. Wealth, say the Sages, is either 
for temporal enjoyment, or for spiritual benefit; now since the 
acquirer is dead, he cannot have the temporal enjoyment of it; 
it is therefore right that he should enjoy its spiritual benefit. 
The inheritance is therefore to be applied for the benefit of the 
deceased, and the order of succession is regulated by the degree 
of benefit. To extricate the spirit from its otherwise hopeless 
state, funeral rites are performed; to three,' says Menu,* must 
libations ot water be made, to three must oblations of food be 
presented ; the fourth in descent is the giver of those offerings, 
but the fifth has no concern with them. 

Tire spiritual benefit of the deceased is thus the original founda- 
lion of the law of inheritance, but the vight of certain persons to 
* Menu, book is. Sect. 18 G. 
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maintenance seems to have been subsequently recognised, and to 
have caused a new principle to be added,* and persons to be ad¬ 
mitted as heirs, who would otherwise have been excluded ; and 


as the new principle does not well agree with the former, the 
reasonings and arguments of the learned, in order to obtain con¬ 
sistency, are sometimes rather confused. 

Ihe succession is consequently not regulated by nearness of 
kin, but by presentation of offerings. The kinsman, who is 
allied by a common oblation, as presenting funeral offerings to 
three persons in the family of the father or of the mother of the 


deceased owner, is preferred to him who only presents oblations 
to two of his ancestors and he again to him who only presents 
oblations to one. The inheritance goes fii^t to the “ Sapindas” 
that is to all those who partake of undivided oblations, as the 
paternal great grandfather, the grandfather, the father, the man 
himself, the brother of the whole blood, his son, son’s son and 


great-grandson;f and then to the more distant kindred “ Sa- 
cidyax ” (those who share divided oblations) down to the “ Sama - 
nodctcas” (or kinsmen allied by the common libation of water) 
as far as the fourteenth degree. 

As succession takes place in consideration of the benefit con¬ 
ferred on the deceased by the funeral offerings, those who cannot, 
either for a general or special cause, or those who will not, per- 
foim the ceremonies, are necessarily excluded from becoming 
heirs, (Sect. 189.) The heir is bound to perform the funeral rites, 
but the act of performing them does not give any title to the 
succession, if the performer was not the person who ought to 
have performed them.J 


Females cannot on account of their sex perform the periodical 
obsequies, and as they do not therefore confer any benefit upon 
the deceased and his ancestors, they are generally disqualified 

from inheriting.§ From this rule there are only four exceptions 
for special reasons. 

a 33 hag a, cli, i. No. 4o, u they who arc horn and they who are yet unbe* 
gotten, and they who are actually in the womb, all require the means of support.” 
t Daya Bhaga, eh. y. and Vishnu, Digest, book v. Sect. 155, 457. 

X S. D. A. Rep. vol. i. p. 22, note 1, Princ, Hindu Law, yol. h p. 35, 

§ Daya Bhaga, oh. xi. sect. G, No. 11. 
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. J&Z* * * § The widow , in consideration of the assistance rendered by h 
to her husband in the performance of his religious duties. A 
wife is considered half the body of her husband, equally sharing 
the fruits of pure and impure acts. If there be no sons the wi¬ 
dow presents the funeral oblations/* 

2. The daughter , who has or is likely to have male issue, on 
account of her continuing the line of succession. A daughter* 
who is a childless widow, or barren, or who has only daughters 
and is not likely to have male issue, is therefore excluded. The 
daughter’s son is to present the funeral oblations, and he takes the 
property after her death; if she has no male issue, the nearest 
male heir will offer the oblations, and after her death, the pro¬ 
perty will go to the next heir of her fatlier.f 

3. The mother , in consideration of bearing the child in her womb 
and nurturing him during his infancy, and also because she con¬ 
fers benefits on him by the birth of other sons who may offer 
funeral oblations, in which he will participate .% 

4. The grandmother inherits after the grandfather for the last 
reason.§ 

According to the doctrine of the Benares and Mitliila school, 
the females aboveinentioned inherit only, when the family is di¬ 
vided. In an undivided family females are not admitted as heirs. 
(See Sect. 164.) || 

Whenever a female succeeds, she does not obtain a full pro¬ 
prietary right of the inheritance, but is only entitled to enjoy it 
under the guardianship of the next heir of the deceased. At 
her death the estate, augmented or lessened, does not go to her 
heirs, but to the nearest heir of the person from whom she re¬ 
ceived it who is in existence at the time of her decease.^ 
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* Daya Bhaga, oh. xi. scofc. 1, No. 7, 43. 

t Daya Bhaga, ck. xi. sect. 2, No. 1, 19. 

X Daya Bhaga, ch. xi. sect. 4. 

§ Daya Bhaga, ch. xi. sect. 4, No. 4. 

|| Princ. Hindu Law, vol. i. p. 22. 

IT S. D. A. Rep. vol. i. p. 164, note. vol. iii. p. 10G. vol. iv. p. 310, 330. vol. v. 
p. 282. Daya Bhaga, ch. xi. sect. 1, No. 58, sect. 2, No. 15 ; Digest, hook v. 
sect. 424, 515. Princ. Hindu Law, vol. ii. p. 209. 
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Sisters are not entitled to inherit (Sect. 178.)* * * § Some common- 
tators on the Mitacshara II. 4, 1, contend, that “sisters” suc¬ 
ceed m failure of brothers, hut this opinion is generally rejeet- 
ed.f 


A father cannot disinherit his sons and grandsons without 
sufficient cause, as enmity, wickedness, &c.J but by exhausting 
the estate by gifts and legacies,§ lie can actually make such dis¬ 
poses, as will amount to a disinheritance, and what he can do 
by gifts and legacies according to Hindu Law, he can now in 
conformity with Reg. Y. 1799, Sect. 6, do by will. It is, how¬ 
ever, not very likely, that a Hindu will disinherit his heir without 
good cause, as by so doing he will deprive himself of the spiri¬ 
tual benefit he would otherwise obtain from the performance of 
his funeral ceremonies. 


The author of these notes cannot do more than strongly 
recommend Elberling’s treatise on Inheritance, p. 25, p. 118, °to 

all requiring information in questions connected with that sub¬ 
ject. 

Annexed from Strange’s Hindu Law are some preliminary 
remarks on the subject of partition. 

Partition, in its most general sense, comprehending, as well 
the division of the paternal property during the life of the father, 
as that which usually takes places, at some period or other, 
among coheirs, is the adjusting, by distribution, the possession 
of different parties to a pre-existing right ;|| as the divest¬ 
ing of exclusive rights in specific portions of property, and re¬ 
vesting a common one over the whole, is implied in re-union.^ 

Whether it occur during the life, or not till after the death of 

the owner,—in either case, it is founded on a claim of succession, 

* Princ. Hindu Law, vol. i. p. 26. Strange, vol. ii. p. 245. 

f Strange, vol. ii. p. 213. 

t Nareda Digest, book v. sect. 28. MitaUara on Inheritance, ch. i. sect. 2, 


§ Catyayana. 

Ii Jim. Yah. ch. XI. sect. i. 26. 

Mil. on Inli. ch. I. sect. i. 4, note. 

^ on * ch. I. sect. i. 4, and note. 
Jim. Yah. note to ch. XII. 1 0 
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v -^joinginating in birth : inchoate, and contingent during the life of 
the father; and, generally speaking, certain and indefeasible, 
upon his death .* * * § The contingency upon which it depends during 
his life, is of two kinds; either his will, that it should so take 
place; or the extinction of his own right in it, in point of law, 
by means remaining to be stated; in which latter case, the right 
of the sons becomes absolute, the same as if he were dead.f 
Upon these considerations, the writers on Hindu law discuss it 
under the head of inheritance; with which it is so far connected, 
that it follows of course, at the option of parties, after the suc¬ 
cession has once vested by the death of the prior owner, and of 
w T hi'ck it is a sort of anticipation, when it takes place in his 
lifetime. 

The inchoate right, that has been alluded to, renders the sons, 
as has been seen, in some sort, co-proprietors with the father of 
the family property ;J to the extent of giving them, under par¬ 
ticular circumstances, claims upon it in his life, which consis¬ 
tently with the spirit and intention of the law, it is not in his 
power altogether to bar. Vesting in them, however, by birth,§ 
they attach more upon that part of it that has been inherited by 
him, than upon what he may have himself acquired; the title to 
property descended from ancestors being considered to be in him 
and them, so far the same,|| that, upon partition by him taking 
place, the law regulates the distribution; whereas, with regard 
to the rest of what lie possesses, it leaves it more at his discre¬ 
tion. This distinction, with whatever other peculiarity belongs 
to this part of the subject, will appear on investigating it under 
the following heads, viz.—1. When partition takes place in the 
life of the father. 2. Among whom . 3. IIoio. 


* Ante, p. 169.—Post, Append, to ch. XI. p. 427. 
t Gautama; cited in Mit. on Inh. ch. I. sect. i. 23. 

Compared with note to Jim. Yah. ch. I. § 19.—Also Id. § 31. 
J Ante, p. 15, et seq.—2 Dig. 150. 

Post, Append, to ch. IX. p. 315.—C. 

§ Mit. on Inh. ch. I. sect. i. § 23. 27. 

|| Jim. Yah. ch. II. § 15, et seq. 

Mit. on Inh. ch. I. sect. ii. § 6. 

Id. sect. v. § 3.—Vishnu, 2 Dig. 538. 
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1. Upon the first point, various opinions exist, according to 
which the number of periods is differently assigned, by different 
writers, for the attaching of the claim in question in sons. Most 
of them include, and all imply, the natural demise of the father, 
as one; but this is an occasion of inheritance, not necessarily 
of partition, as has been properly remarked.* * * § Omitting this, 
therefore, as one, the simplest, and perhaps the most tenable 
position on the subject is, that independently of the case of his 
natural death, it attaches with his consent; or without it, under 
some one or other of the circumstances hereafter mentioned, 
subject to the remarks accompanying their enumeration. What- 
ever might be the case among the Hebrews, no Hindoo can, 
according to the law, as it prevails in the Bengal .provinces, 
under any circumstances^ say to his father, in the peremptory 
language of the prodigal, “ Father, give me the portion of goods 
that falletli to me.’ J The father may abdicate in favour of one, 
or of all, according to the limits imposed upon him by the law, 
if lie thinks proper ; but, with the exception of two cases, parti¬ 
tion among the Hindoos, in the lifetime of the father, whether 
of ancestral, or acquired property, would seem to be at his will, 
not at the option of his sons ;j* the excepted cases being, that 
of his civil death, by entering into a religious order , and that of 
degradation , working a forfeiture of civil rights4 And, even 
with regard to these, it is not the will of the sons that operates, 
but the law; which, in favour of the title by birth, casts upon 
them the succession, before the arrival of the time for its re<ni- 
lav devolution, by tlie natural death of the parent. A text indeed 
of Menu§ (already cited) is referred to, as shewing, that, of 
ancestral property, belonging to the father, the sons may at 
their pleasure exact a division of him, however reluctant; and it 


* Viramitrodaya. Note to Mit. on Ink. ch. I sect. ii. § 7. 
t Menu, IX. 104-.—Sancba and Licliita, 2 Dig. 533. 53G. 
Nareda.—Yysa, 3 Dig. 35.—Gautaiua, 2 Dig. 535, 
Daudkayana, Id. 536.—Jim. Yah. eh. II. § 8. 

Mit. on Ink. ch. I. sect. ii. 

Post, Append, to ch. IX. p. 319 to 323. 

J Menu, IX, 209. 

§ Mit. on Ink. ch, I, sect. v. § 11. 
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rue, (as has been already intimated,) that their claim upon 
property descended is stronger than upon what has been other¬ 
wise acquired; but the inference, drawn in the Mitacshara, is at 
variance with the current of authorities, including Menu him- 


<SL 


self ;* whose obvious meaning, in the text referred to is simply, 


that ancestral property recovered , without the use of the patri¬ 
mony, classes upon partition, with property acquired . Not to 
mention, that the text in question is differently rendered in the 


translation we have of the “ Institutes,” by Sir *W illiam Jones;+ 
in which it has nothing to do with partition by the father, 
but regards partition among brothers after his death. Moreover, 

1 Jagannatha, in his Digest, virtually negatives the inference de¬ 
duced from it and other correspondent texts, which he ex¬ 
amines ; concluding that, if it be against the father’s inclination, 
partition, even of wealth inherited from the grandfather, shall 
not be made.f It is said farther in the Digest,§ that, of 
patrimony inherited, a partition may be obtained from the 
father by application to the king, in case of oppression by a step¬ 
mother; but, as to the kind and degree that may suffice to 


warrant such an interference, the author is silent. The position 
is not supported by any thing to be found in the Saga Shag cl 
of Jimuta Vahana, or in the Mitacshara; and the compiler s 
authority is not, of itself, sufficient to establish one of so ques¬ 
tionable a nature. Other periods indicated, are, the extinc¬ 
tion of the father’s passions, or the arrival of the time for the 
mother to be past child-bearing, the sisters also being married ; 
when, according to Nareda and others, partition of ancestral 
property may be exacted by the sons, in opposition to thefather.|| 
The marriage of sisters is confessedly mentioned as a circum¬ 
stance only that should precede, but not as conducing in any 


* Menu, IX. 104. 

f Menu, ch. IX. 209.—But, according to Mr. Colebrooke, the version by Sir 
W. I. is from tho context, and not literal. 

See note to 3 Dig. 34. 
t 3 Dig. 45. 

§ 3 Dig. 47. 

|| Jim. Vah. ch. I. § 32. 34. 

Mit. on Inh. ch. I. sect. ii. § 7.-3 Dig. 48. 
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degree to accelerate, partition * With respect to the doctrine, 
as regarding the period when an increase of family is no longer 
to be expected, it does not appear to be generally adopted, except 
where this state of things may have determined the father to 
retire from the world and its concerns altogether; a measure 
that is admitted, on all hands, to constitute a ground for their 
claims being realized.f But, though the expiration of the time 
for child-bearing may not enable them to enforce a partition, 
which the father is not prepared to concede ,% it is, in regard to 
ancestral property, held by the founder of the Eastern school of 


law, supported by his commentator Srierishna, as well as by 
Raghunandana, that it cannot take place even with the father’s 
consent, while the wife continues capable nf being a mother; it 
being required that, to the will of the father to make it, there 
be joined the mother’s incapacity to bear more children,—on 
the ground, that future issue, have, by birth, a special interest 
in property of the father, that has descended.§ The possibility, 
however, of its so happening, has led to a provision in that event, 
for after-born sons; || different opinions existing, whether it be 
to be supplied by the father, or by the brothers who have receiv¬ 
ed their shares. Upon which it is said, that, where pregnancy 
is apparent at the time, either the partition should wait, or a 
share be set apart, to abide the event: but that, if it were then 
neither manifest, nor apprehended, in such case, should a son 
who was at the time in the womb, be born after, he should obtain 
bis share from his brothers, by contribution ; while a subsequent¬ 
ly begotten one shall have recourse only to the remaining’ pro- 


♦ ’ ' v ' \ 

* Jim. Yah. cli. I. § 47.— 3 Dig. 52. 
t Jim. Yah. ch. I. § 39, and note. 
t Jim. Yah. ch. II. III. 

§ Narnia, 2 Dig. 113.—3 Id. 50. Jim. Yah. ch. I. § 46.—Id. ch. II. § 1. and 
note § 7. 33, and note to § 34. Srierishna, note to Id. ch. I. § 50. Balambhat- 
ta, note to Mit. on lull. ch. I. sect. ii. § 7. Post, Append, to ch. IX.. p. 324.—S. 

|| Menu, ch. is. 210.—3 Dig. 50.—Id. 434 to 439. Mit. on lull. ch. I. sect. vi. 

2, 16. Daya Crama Sangralia, ch. V. 10, et seq. 
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y of the father; succeeding to the whole exclusively, or 
dividing it with such of the brothers as may have become re¬ 
united to the common parent; any acquisition by a re-united 
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father, through means of his individual wealth, or personal 
exertions, belonging exclusively to the son, born after partition, 
and not to him in common with another re-united. And, where 
there is no after-born issue, the sons, who had received then- 
shares, take by inheritance what their parents leave * * * § The 
objection arising from the competency of the wife to continue 
bearing children, applies equally to a second, whom the fathei 
may have, at one and the same time; the providence of the law 
having regard to the interests of sons generally, so they be sons 
of the same father.f Upon this principle it is said, that where 
sons apply to the king for partition, he must first inquire whe¬ 
ther the mother be past child-bearing and the same reserva¬ 
tion is inculcated, where it attaches upon the father retiring 
with his wife, as a devotee, to the wilderness.§ Adverting to the 
various opinions that have been entertained on the question, the 
practical difference among them (says an eminent commentator) 
regards chiefly the cases of vice and profligacy, with lasting 
disease, and consequent disqualification, and incapacity; sub¬ 


joining, however, that, without consent of the head of the fami¬ 
ly, it is not in such cases allowed by the prevalent authorities of 
Bengal, unless the vice or disease be such, as to induce degra¬ 
dation from caste. || If, in any case, as in that of the protracted 
absence of the father from home,If there should arise a question 
of management, defeasible on his return, or recovery, which ever 
of the sons is the most conversant with business, is the proper 
one to interfere on the occasion ; not primogeniture,* but capacity 


* Mit. on Inli. ch. I. sect. vi. 16. 

f Notes to Jim. Vali. ch. I. 45.—ch. II. 1. 

j 3 Dig. 51.—Ante. p. 180, 

§ Note to Jim. Vab. ch. I. 39. 

|| Mr. Coiebroote, MS. penes me . 

Harita, 2 Dig. 527. Bengal Rep. Ante 1805, p. 96 Post, Append, ch I X. 
p. 316.— C. 317. T. 

* Post, Append, to ch. IX. p. 321. E. 326. 331. 333. 335.—C. 342.—E. 
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-'being, for this purpose, considered as affording the best rule in a 
family; though, other things being equal, the elder has undoubt¬ 
edly the preferable title,* * * § —the same as, where the management 
of the property is to be provided for, among eo-heirs.i" 

In the provinces dependant on the government of Madras, 
and elsewhere in the peninsula, the right of the son to exact 
partition of ancestral property, independent of the will of the 
father, appears authorized, but not without the existence of cir¬ 
cumstances to warrant the measure; such as the father having 
become superannuated, and the mother past child-bearing; the 
sisteis also married. % And there are two occasions, upon either 
of which, wherever the Hindu law prevails, dominion may be 
transferred from the father in his life,' without his consent, 

_ whether the property claimed by the sons to be divided be 
ancestral, or acquired. These are, voluntary devotion,, by which 
the father is considered as having renounced it, and degradation 
from caste, by which it is forfeited. Upon these it will be 
proper for a moment to dwell; taking degradation first. 

It is to be remembered that, by our own law, as old as the 
time of the Saxons, property is, with us, forfeited by crime; 
as, by the feudal law also, as introduced among us at the Con¬ 
quest, it escheats for the same cause, on attainder. Degradation 
from caste, by the Hindu law, answers to attainder by ours :§ 
except that, under the former, instead of either the king, or 
the lord, taking the succession, upon the delinquency of the 
owner being ascertained by sentence, vests in his heirs; as it 
does indeed with us after a time, under the law of escheats, where 
the superior efficacy of that of forfeiture to the crown does not 
intervene. Expiation obviates its effects, if made in time ; but 


* ■ Post ’ P-193.—Menu, cb. IX. 105, et scq. 2 Dig. 528.—Sanchn and Lichita, 
cited in Jim. Yah. ch. I. 42. 2 Dig. 533.-Ji,„. Vah. ch. I. 37. 43. Naveda, 
2 Dig. 532. Post, Append, to eh. IX. p. 326.—0. 

t Dost, p. 199. 

% Hit. on lull. ch. I. sect. ii. 7.—Id. v. 5. 

§ Jim. Vah. ch. I. 34.41. 44. Note to Mit.on Inh. ch. I. sect. ii. 7. Devala, 2 
Dig. 522.—Narnia, Id. 523. 
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comes too late to revest the property, after partition has 
taken place.* It is unnecessary to pursue this subject further 
here, having been already treated of, in a former chapter, j 

2. Another undoubted one, so far as it still subsists, is, what 
we should call his entry into religion; that is, his assump¬ 
tion of the one, or other, of two religious orders, by which a 
Hindoo is accounted (as were monks, with us, before the Re¬ 
formation) dead inlaw; the consequence also being the same, 
that his heirs take his estate.J They constitute the third and 
fourth stages, in progressive advancement of the Hindoo, from 
birth to death; the first being that of a student; the second, 
that of the married man, or householder. § In entering upon the 
first of the two in question, viz. that of hermit (Vanaprasta,) for 
which the appointed age is fifty, || he may repair to the lonely 
wood, accompanied by his wife, “ if (says Menu) she choose to 
attend him And as, therefore, in such event, a prospect of 
future issue may still exist, while it continues to do so, parti¬ 
tion will be premature, so far at least as regards property 
inherited, according to the authorities that have been already 
referred to.* The next is that of Anchoret, (Sanyasi, or YatiJ 
when there remains nothing to prevent it from immediately 
taking place. The nature and condition of these orders is fully 
explained by Menu, who has devoted a chapter to the subject;+ 


* Menu, ch. XI. 228.—1 Pig. 270. 288. 312. 2 Dig. 525, ct seq, 

f Cli. VII. p. 160. 

% Harita, 2 Dig. 536.—Jim. Vali. ch. II. § 57. Menu, ch. IV. 1.—Id. YI. i. 
33. 38. Sidh Narain v. Futeli Narain ; Beng. Eep. ante 1805. p. 36. 

§ Menu, YI. 87.—Note 60 to Datt. Mim. p. 22.— Anto, p. 35. Note (1). 

|| Jim. Vali. ch. I. § 39. 

Menu, YI. 3. 

* Of persons of this description in former times, the forests and wilds of the 
country were full, as appears by the beautiful drama of Sacontala; where, having 
abdicated the common intercourse of life, among the diversity of courts known 
to the Hindu law, one wa3 specially provided for this ascetic community, called 
arcinya sabha ; from amnya^ forest, and sabha, a court.—See ante, Pref. p. XV. 
—letter B. post, p. 319. and Append, to ch. VII. p. 267. 

t Ch. YI. 
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and if, as would appear, the order of Anchoret was left at the 
beginning of the present (Cali) age subsisting, when that of the 
hermit is said to have been abrogated,* it must have been upon 
the ground that retirement to the wilderness might, without 
material prejudice to the interests of life, be left open, adverting 
to Menu’s description of the frame of the Anchoret, as, by this 
time, “ infested by age and sorrow, the seat of malady ha¬ 
rassed with pains ; such a mansion, in short, of the vital soul, 
as the occupier may (be expected to) be ready always cheerfully 
to quit.” In either case, whether of the outcaste, or the 
devotee, partition attaches only upon property possessed by him 
at the time, not upon what may subsequently devolve, or be 
acquired.— Strange’s Hindu Law, CL 9. * 

The case Goodman v. Goodman, may be referred to in illus¬ 
tration of the general rule as to reputation being sufficient 
evidence of marriage. The case may be found in extenso, p. 
1221, Jurist, December 25th, 1858. The judgment of the Vice- 
Chancellor is extracted from it. 


Goodman v. Goodman.— July 19 th, 1858. 

Marriage, between Jew and Christian — Evidence — Presumjotion. 
On a petition presented for the distribution of a fund in Court, 
a claim was made by persons who alleged that they were, as the 
children of I. G., a Jew, and C. G., a Christian, entitled to a 


share of it. Evidence was produced to shew that I, G. and C. 
G. resided together and cohabited from about the year 1804 to 
the death of the latter in Belgium in 1832, where they went to 
leside in the year 1819, and that they were considered to be 
husband and wife, but no evidence was produced of the solemni¬ 
sation of any marriage between them. Upon the weight of 
evidence produced in favour of and against a marriage, and the 
legitimacy of the claimants, the Court presumed that a marriage 
had taken place between I. G. and C. G., and declared that their 
children were legitimate, and that the claimants were entitled 
to ci share of the fund. 


Sir J. Stuart, V. C., said that the children—at least, those 


Naroda aud Siuriti.—See general note at end of the translation of Menu, p. 
m, 365. 
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o called themselves the children—of Isaac Goodman came 
forward in this case with a considerable body of evidence to 
prove, that, from about the year 1804', Isaac Goodman lived 
with Charlotte Geering as the husband of Charlotte Geering, 

of Charlotte 


and as the legitimate father 


Geering’s children. 


There were declarations proved by Isaac Goodman, that he was 
the husband of Charlotte, who was his lawful wife. There was 
evidence that they were received in society as husband and wife. 
There was also evidence, that, having* left this country in the 
year 1819, they went to Brussels, and resided together until the 
death of Charlotte as husband and wife; that upon solemn oc¬ 
casions of the birth of children, where the law of the country 
where they were residing required the children to be presented, 
and public notice of the birth of the children, and a judicial act 
as to the baptism of the children, there were these solemn de¬ 
clarations that they were the children of Isaac and Charlotte as 
husband and wife. There was in evidence a document which 
shewed, that, upon a judicial proceeding between other parties, 
those two were called as witnesses, and gave their solemn deposi¬ 
tions upon oath, according to the form of the law, which was 
referred to in the judicial proceeding; and, upon the fair con¬ 
struction of the documents in evidence as to that, he was bound 
to hold, that upon oath, and upon a solemn occasion, they 
represented themselves in a Court of Justice as husband and 
wife. Upon the death of Charlotte in 1832, when the laws of 
Belgium required registration and solemn declarations, there 
were the declarations that Charlotte was buried as the wife of 
Isaac. Subsequently to her death, and at a period intervening 
between her death and his own in 1856, upon repeated solemn 
occasions lie declared himself to be a widower, and the widower 
of this same Charlotte. With all this body of evidence, the 
question was, whether the Court was not bound to hold that the 
presumption of marriage arose. But being only a presumption, 
and so held by the Court, the true view of the case seemed to 
be, that, the evidence only going to raise a presumption, evi¬ 
dence was admissible to rebut the presumption. If the presump¬ 
tion arose, of course the evidence to rebut it must be stronger 


MiN/sr^ 


511 




than the evidence upon which the presumption had been raised, 
or at least as strong. It was a question, then to be determined 
upon the weight of evidence supporting and rebutting the pre¬ 
sumption. Against the presumption, and in order to rebut it, 
strong circumstances were referred to. In the first place, the 
will of Isaac Goodman was produced, in which the children were 
not named as children, but were named as strangers. They were 
the objects of his bounty to nearly the whole amount of his pro¬ 
perty ; and upon an occasion when it might be expected that 
the father of legitimate children would declare their legitimacy, 
and recognise their status as legitimate children, he used expres¬ 
sions that were quite reconcileable with the notion that the 
children were illegitimate. That was the first strong piece of 
documentary evidence which was adduced in order to rebut the 
piesumption. Beyond that, an ineffectual attempt was made to 
refer to a declaration by Isaac in judicial proceedings in this 
Court. It was said that in an answer put in in this cause, in 
which the present petition was presented, the nature of the suit 
and proceeding making it an important thing that the fact of 
his having issue should be stated, he had put in his answer upon 
oath, or at any rate with all the solemnities that would attend 
it if on oath, and there again, as in his will, he had failed to 
recognise those persons as his children, or to state that he had 
any children. The value of that as a circumstance of evidence 
seemed to him to be small, because the frame of the bill was 
such as not to raise a question, which, from the facts, apparently 
in the knowledge of all parties, ought to have been raised. It 
was certain that other members of this family, who were parties 
to that suit, knew of his cohabitation with this woman, and 
knew of the existence of these children. That was certain, and 
knowing it, if they knew that the children were illegitimate 
children, and that the woman was not his wife, the occasion 
naturally arose on which it would have been averred by them on 
the pleadings that he had no legitimate children. Therefore, on 
the whole, though it was, no doubt, a circumstance in evidence, 
it was one which produced small weight on his (Sir J. Stuart’s) 
mind, that on that occasion of putting in his answer he was 
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sijenfc on a subject upon which he was not required to speak. The 
next circumstance referred to was, parol evidence by affidavit oi 
two sisters of Isaac, and of two other persons connected with 
this family. As to the evidence of the two sisters, it certainly 
went to this—that they did not recognise this woman as the 
lawful wife of their brother; that they so treated her; and that 
the reputation, as far as they were concerned, was, that she was 
not the lawful wife of their brother Isaac. The evidence of the 
other two witnesses which seemed material was as to one ot 
them, a printer, sixty-four years of age, who said he was the 
son of a man who was for some years a resident tutor in the 
house of Henry Goodman and his family, and he stated that 
upon an occasion, when the declaration would have been expect¬ 
ed to be made with an even mind, Isaac, with reference to this 
woman, so conducted himself as to lead to the inference that 
she was not his lawful wife. The passage was remarkable, and 
it was this—“ I was upon very intimate terms with the said 
Isaac Goodman, and was daily at his house while he lived in 
London, and I was confidentially employed by him and his bro¬ 
ther Leyon, and I knew of his acquaintance with Charlotte 
Geering, who was living in Greenfield-street, Whitechapel. My 
father, in my pvGScncG, frequently x’emonstrated with him foi his 
illicit intimacy with her, urging him to marry a female of his 
own faith. My father has also, in my presence, questioned the 
said Isaac Goodman as to whether he was married to the said 
Charlotte Geering, which he denied, admitting, however, that 
he was living in concubinage with her.” And the affidavit went 
on to say, that about the year 1817 or 1818 the witness’s father 
was active in promoting* a marriage between Isaac Goodman 
and a woman of his own faith, (a Jewess), with the concurrence 
of Isaac Goodman ; which would be a circumstance inconsistent 
with his being at the time a married man. * But no history was 
given as to the latter circumstance, and it produced not very 
much weight on his (Sir J. Stuart’s) mind; but still it was 
entitled to some weight as a circumstance in evidence. As to 
the other paragraph, which consisted of an avowal that he was 
not married to this woman, and that he admitted lie was living 
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ill concubinage with her, it was express evidence upon the sub¬ 
ject, liable only to a little deduction from its weight by another 
circumstance, to which he would refer. The other witness, who 
gave parol evidence, said that Isaac declared to him that a 
female with whom he was residing in that particular street 
(Greenfield-street) was his mistress, and not his lawful wife. 
He could not hold that there was sufficient proof of the identity of 
this woman as being Charlotte, and therefore that evidence must 
be taken with very great qualification, from its want of express 
proof of identity. What he had stated from those affidavits— 
the affidavits oi the two sisters and of those two individuals—con¬ 
stituted the great weight of the parol evidence to rebut the 
presumption arising from the cohabitation^and repute, as testi¬ 
fied to by the other witnesses. But the case did not rest there, 
for beyond the parol evidence there were other circumstances 
legitimately relied upon by those who sought to rebut the pre¬ 
sumption of marriage; and the strongest of those circumstances, 
perhaps, was, that this woman was in an inferior position in life ; 
that that made it an improbable thing that he should have been 
married to her without at least her preserving some distinct 
evidence upon the subject of a marriage according to the Chris¬ 
tian faith. The other circumstance was this—and he did not 
recollect it to have occurred in any other case—that the strongest 
parol evidence in support of the presumption of marriage all 
proceeded from the relations of the woman, and none from the 
relations of the man; that the relations of the man, who was 


alleged to be the husband, never recognised the marriage, and 
never recognised the children as legitimate children. That was 
a circumstance of very considerable strength, but it was to be 
taken with this remarkable qualification :—Isaac was a Jew, and 
Charlotte was a Christian, and it seemed plain that to Jews a 
marriage with a Christian woman, so far from being a thing 
readily recognised as an acceptable marriage, was considered 
an odious marriage, and one rather to be rejected. Indeed, the 
authorities of the Jewish law would rather go against the re¬ 
cognition of the validity of a marriage at all. On the other 
hand,, it was said that in this very cause there was the legiti- 
3 u 
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tite and admitted—lie meant admitted by Jews as a legiti¬ 
mate—daughter of a brother of this Isaac by a Christian woman 
with whom he had previously lived as a mistress. That, no 
doubt, was a circumstance which shewed that between Jews the 
validity of a marriage with a Christian woman was for judicial 
purposes recognised, and must be recognised; but when he 
spoke of the recognition of a marriage, and of the value in this 
case of the non-recognition of this marriage by the Jewish rela¬ 


tions of the alleged husband, it was to be taken with the quali¬ 
fication which arose from the unquestionable fact, that, as 
between a Jew and a Christian woman, the marriage was to Jews, 
and according to the Jewish law, an odious marriage. But it 
was not a conclusive circumstance, for the proceedings in the 
cause shewed that the Jews would recognise such a marriage as 
legitimate, because the law of England compelled them, and it 
was in vain, therefore, to do otherwise; still the matter was 
open to observation. Then, upon the whole weight of the evi¬ 
dence to rebut the presumption, it rested upon the declaration, 
or rather the sort of language, in Isaac’s will—upon the declar¬ 
ation which he was said to have made to one person that this 
woman was his mistress—upon the doubtful identity of the person 
whom he described as his concubine—upon the allegations of 
the. sisters, to whom the marriage, or the recognition of the 
marriage, would, as Jews, be odious—upon their not partaking 
in that general reputation or that belief of a marriage, or having 
ever heard, so far as their statements went, any declaration of 
a marriage, such as was heard by other people to whom the 
marriage was declared. It rested, moreover, upon the evidence 
of the circumstance of all the relations on Isaac’s side never 
partaking in that general reputation or in the receipt of those 
declarations which other people had received; and upon that 
weight of evidence he found himself judicially unable to say 
that the affidavits of those two sisters, the contents of the will, 
the circumstance of the sisters never having heard the marriage 
declared, and never recognising the children, were to outweigh 
what was repeatedly and solemnly declared by the husband—- 
declared by him upon oath—declared by him during the wife’s 
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lifetime, and after her death, in the most solemn way, and upon 
one occasion upon his oath. And what was the reputation 
among those persons who gave evidence of the general character 
and status enjoyed by this man and woman as husband and 
wife from 1301 downwards? It was to put the evidence of 
geneial reputation and general character against that of parti¬ 
cular persons, not knowing the fact, and never having heard the 
fact, and against the silence of the husband as to the fact upon 
an important occasion ; and these circumstances seemed to him 
(Sir J. Stuart) not sufficient to rebut the presumption which he 
thought legitimately arose from the evidence first propounded 
in favour of the legitimacy of the children. He had only to 
say, further, that on questions of this kind an issue might have 
been asked ; or if the Court had a judicial doubt, and its con¬ 
science had not been sufficiently informed on the evidence, the 
duty of the Court on the fact would have been to direct an issue. 
But this seemed to him a question not for a jury, but a question 
of law on the weight of evidence; and if the case were .sent to 
a jury, the question would come back as to whether the jud<re 
had laid down the law correctly to the jury as.to what they 
should presume upon the weight of evidence, or whether he had 
misdirected them. Therefore the case was one in which he 
should not think himself justified in directing an issue orcreat- 
ing further expense, considering that sufficient legitimate evi. 
deuce had already been adduced to the Court. He would also 
observe, that, by the desire of counsel on both sides, lie had 
treated the question as a question of an English marriage, to be 
decided according to the English law. But a very great ques¬ 
tion arose whether that was the true view of the case. This 
was a case of a husband and wife who, as it rather seemed to 
him upon the weight of evidence, died domiciled in Belgium. 
The status which they enjoyed 'at the time of their death was 
one to be decided by the law of Belgium. During their resi¬ 
dence in Belgium children were born, whose legitimacy would 
exclude all those whom he had heard to contend against the 
legitimacy of the marriage. If he had been of opinion that the 
presumption arising trom the evidence of those who averred the 
3 u 2 
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marriage had been sufficiently rebutted by the evidence of those 
who denied the marriage, he should not have parted with the 
case without a reference to the chief clerk as to the domicil, and 
as to that which would have been a question of fact, namely, 
what was the law of Belgium, and whether by the law of Bel¬ 
gium, at the death of this woman, her status was that of Isaac’s 
wife or of his concubine. Upon that would have depended 
another question, whether, according to the law of Belgium, the 
status of the children who were living at the death of the wife 
was a status of legitimacy or not. But he was glad, considering 
the expense to which the parties had gone in this litigation on 
the matter of evidence, to be able to satisfy his mind, that view¬ 
ing it as a question of English law, as to the legitimacy of the 
whole nine children, he found grounds satisfactory to his own 
mind to enable him to say that the children were legitimate 
children, and could not be excluded from the participation in the 
property of the original testator, to which, on that footing, in 
this cause they would be entitled. No case was cited in argu¬ 
ment, but on the question of reputation of marriage the law was 
well settled in this case of Doe v. Fleming , (4 Bing. 266). The law 
was there laid down in the clearest terms thus :—“ The general 
rule is, that reputation is sufficient evidence of marriage, and a 
party, who seeks to impugn a principle so well established ought, 
at least, to furnish cases in support of his position.” That was 
on the law. But it was said, moreover, that “ the rule had 
never been doubted. It appeared on the trial that the mother of 
the lessor was received into society as a respectable woman, and 
under such circumstances improper conduct ought not to be 
presumed.” Taking the law in that way, he treated the bur¬ 
then of proof to rebut the presumption as entirely resting on 
those who disputed the fact of the marriage. The declaration 
would be, that there was a marriage, and that the children were 
legitimate, the costs of all parties to be paid out of the general 
assets of the testator in the cause. 
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Usu capio constituta est ut nliquia litium finis esset.—Prescription bars all 
actions by reason of limitations, in order that there may be a certain limit to 
litigation. 

Ex diutumitate temporis omnia preesumuntur solenniter esse acta.—Time’s 
length, title’s strength. 


Undisturbed possession, by a ryot for twelve years, held to 
operate in bar of ejectment, provided the ryot agreed to pay 
a fair rent. 29th August, 1853, Mohesh Duttjha, appellant. 

A sale by two brothers, one of whom was a minor, upheld by 
reason of the purchaser's possession of eighteen years. Mohobot 
Khan, appellant, 25th March, 1848. 

Plaintiff acquiring title by purchase, sued to eject defendants, 
admitting, that more than twelve years had elapsed, since the 
cause of action accrued, but that defendant, had no right what¬ 
ever Held, that the right of suit being absolutely barred, by 
limitations, the plaintiff could not question the title of defend¬ 
ant in any way, or derive any benefit from any defect in his title. 
8th February, 1853, Bebee Euhman, appellant. 

In an action to set aside an adoption, held that twenty five 
years' possession of the adopted son, was presumptive of the 
adoption and adverse by prescription—affirmed in special appeal. 
Fuqueer Cliand, appellant, 27th March, 1846. 

In action raised in the Bombay Courts, by certain parties 
claiming succession, by derivative title from a common ancestor, 
the decree of the lower Court, on the basis of the establishment 
of such ancestral pedigree, was reversed by the Sudder Court, 
on the ground that possession having been with the defendants 
and theii immediate ancestors unchallenged, for three genera¬ 
tions, such possession could not be disturbed on the mere grounds 
of established descent, from the common ancestor— which decree 
on a further appeal to the Privy Council was affirmed. Nundram 
Dyaiam and others appellants v, Dula Bhae Kurparam and 
otlicis, 13th February, 1837. Moore's Indian Appeals, p. 414, 
vol. L 

An auction purchaser, three years after the settlement of 
the estate, sued to cancel a mocurreree, which had been re- 
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cognised in 1803, by a decree of the Patna Council and which 
again had been respected at the settlement in 1818. Held in 
special appeal, reversing the decree of the lower Court, that no 
action could He, 15th September, 1846. Hyabol Singh and 
others appellants. 15th September, 1846, Rajah Newalkishore 
Singh, appellant. 

An auction purchaser for arrears of revenue, stied to resume a 
mocurreree talook. The defendants set up their Istumraree title 
and maintained prescription by limitations as against the claim. 
The lower Court decreed for plaintiff. In appeal, the order was 
upheld, Mr. Dick dissenting—in these words. 

“ I hold that the law does apply as a bar to this suit, which is 
h claim not merely to assess land liable to variable rent, but to 
cancel a fixed rent-free tenure, a dependant talook. Under 
Section 49, Regulation VIII. 1793, istemrardars, mocurrereedars 
described in Section 19, who have held their lands for more than 


twelve years at a fixed rent are not liable to be assessed with any 
increase. The principle of the law of limitation and prescrip¬ 
tion is, fundamentally, that if a right be not preferred within 
a certain period, it has been alienated and forgone. If then the 
Zemindar did not, within twelve years of the decennial settle¬ 
ment, avail himself of the right to challenge the title of the 
istemrardar it was forgone and lost. A fortiori, the successor of 
that Zemindar, who stands exactly in the place he stood at the 
decennial settlement, has forgone his right, if he permit twelve 
years to elapse without preferring it. In the present case 
twenty-five years elapsed. Under Clause 2, Section 2, Regula¬ 
tion XIX. 1793, no claim to hold land exempt from the payment 
of Revenue, which has been subjected to payment within twelve 
years can be heard—and in justice the converse of the proposi¬ 
tion must hold good. Under Clause 4, Section 3, Regulation 
XI. 1805, the legislature has enacted only two exceptions to the 
law of limitations and this is not one of them. In this country 
the elements of destruction of documentary proof are constant 
and numerous and therefore the law of limitation should be 
strictly enforced, here il any where. The proof of having possess¬ 
ed the tenure at a fixed jumma twelve years previous to the decen- 


MINIST-^ 


519 



<8L 


Jnal settlement would have been easy, had the claim to annul • 
it been preferred when the law was enacted and as the legislature 
doubtless contemplated. The pottah and receipts for rent paid 
dining the previous twelve years would have been at band and 
would at once have established the validity or otherwise of the 


tenure now it would be next to a miracle to have them produc¬ 
ed after the lapse of nearly fifty years, and most unjust to expect 
it, I may further add, in equity, if the law of limitation be not 
applied to such claim. A Zemindar has every inducement to 
hold back and pounce upon the tenure when brought to the 
highest cultivation and when its holder is least able to contest 
the claim, and thus be deprived of the labour of generations. 
In like manner an auction purchaser cannot enhance the rents of 


tenures not liable to enhancement—under Section 51, Regula¬ 
tion VIII. 1793, proof is requisite for enhancement, as by special 
custom, conditions of the tenure, or by the holder having paid 
abatement of his jumah. The onus probandi therefore clearly 
rests with the claimant. By Reg. XI. 1822, the right of the 
original proprietor is preserved to him. If the original proprie¬ 
tor neglected to enforce the right within the period allowed by 
law he lost it—so the auction purchaser, his locum tenens, with 
much greater justice, inasmuch as every succeeding period 
creates a stronger presumption in favour of the Talookdar or 
under-tenant from his right not having been questioned during 
so long a period and in equity, from his means of defending his 
right becoming daily more and more diminished. A corrret 
decision in this case is of the utmost importance. If the law of 
limitation of twelve years does not apply to Zemindars, so neither 
can the limitation of sixty years, apply to Government claims to 
resume. But by Clause 2, Section 2, Regulation XI. 1805, no 
such claim can be preferred after sixty years. In the present 
case by unexceptionable evidence, possession of the holder for 
seventy years was established. Mittonjae Sheik and other ap¬ 
pellants, 3rd September, 1845. See also Mr. Dick’s judgment, 
Ghosaen Dass, appellant, 28th January, 1846, and Dost Maliom- 
med Khan, 28th January, 1816, and Buham, appellant, 28th 
January. 


'• o 11 71 1 

ed—the rule is that, the auction purchaser must institute his 
action within the twelve years next following the date of his 
purchase. 

A commissioner under Clause 2, Section 28, Regulation XI. 

1822, having dispossessed the plaintiffs, held in special appeal, 

affirming the orders below, that forty-two years’ possession is the 
strongest presumptive evidence, of the tenure being hereditary 
without reference to the production of a pottali. Ranee Kliutee- 
anee, appellant. 

Certain parties obtained a decree in the Provincial Court of 
Patna, which action was in itself barred by limitations. This 
was annulled by the Sudder Court, and in appeal over, by the 
original plaintiffs, such appeal was dismissed by the Privy Coun¬ 
cil without calling upon respondents. Gliolam Rusool, appellant, 
v. Mussumat Munghloo, &c. respondents. 23rd June, 1837. 

See also East India Company appellant, v. Oditclioron Paul, 
appellant. 5th and 6th December, 1849, Moore’s Indian Ap¬ 
peals, vol. V. page 43, given in the maxim in lege proxima non 
remota causa spectatur. 

The rio-ht of Government to sue for resumption of lands 

O 

under Regulation II. 1819, is barred by Clause 2, Section 11, 


Regulation II. 1805 , after the lapse of sixty years next follow¬ 
ing, the cause of action. Maharajah of Burdwan, appellant, 
v. East' India Company, 18th February, 1850, and 14th and 
18th of December, 1848. 

In the above case, a copy of a decree in appeal, No. 405, by 
the special Commissioner of Moorshedabad, dated 31st Decem¬ 
ber, 1838, was filed, reversing the decree of the Collector, in 
consequence of bar by limitations, sixty years having expired. 

Claim made by the plaintiff to the hereditary office of the 
headship of the butchers, held to be bar-red by the defendant’s 
adverse possession of thirty years, affirmed in appeal to Privy 
Council, Babun Wullad Rajah Kartick, appellant, 23rd, 24th, 
February, 1841, Moore’s Indian Appeals, page 479, vol. II. 

A party had been in possession of an estate for thirty years 
and held title deeds, although unable to say, whether he obtain- 
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jd them by bequest or by purchase, and although the deeds were 
unendorsed, held to be the rightful owuer, under Section 1> 
Reg. V. 1827, Bombay Code. Rajab Beebee, appellant. 

In an action to resume a grant, the Collector dismissed the 
action because the sunnud was anterior to August 12tli, 1765 
In the Civil Court the deed was pronounced to be fabricated and 
the grantor incompetent and the action was decreed. In special 
appeal, held that possession prior to 1765, 12th of August, was 
conclusive and therefore the case was dismissed. Nursing Roy, 
appellant, 31st May, 1847. ° ’ 

A party executed a bond and died. His son being unable to 
pay the whole amount, executed an instalment bond and pay¬ 
ments made from time to time were duly endorsed upon it, and 
afterwards an acknowledgment of the sum still remaining due 
was written m the obligor’s own hand-writing on the back of 
the instalment bond. Held that the acknowledgment had all 
the effect of a new deed, that as the original bond was extin¬ 
guished by the instalment bond, so the instalment bond was 
extinguished by the substitution of the deed of acknowledgment 
and consequently no application of the statute of limitations 
founded upon the dates of the original bond or of the instalment 
bond, or on the dates of payments of the several instalments 
could be maintained—Held also that a payment made on account 
of a larger debt due at the time of a payment in part, if evidenc¬ 
ed by the endorsement of the obligor or if he be privy to the 
endorsement operates as a new promise and takes the case out of 
the operation of the statute of limitations. 28th February 1857 
Omescliunder Roy, appellant. 

Under the It! Will. 4, o. 71, «. 7, 8, the time duriho 
which the servient tenement has been under lease for a term 
exceeding three years, is to be excluded from the computation of 
a forty years’ enjoyment, but not from the computation of an 
enjoyment for twenty years. Palk v. Skinner, 18 Q. B 568- 
17 Jur. 372 , 21 L. J., Q. B., 27.-D^, JnrL. ' ’ 

The enjoyment of an easement as of right, for twenty, (or 
forty) years next before the commencement of the suit, within 
the 2 & 3 W ill. 4, c. 71, means a continuous enjoyment as of 
3 x 
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►lit for twenty (or forty) years next before the eommencemen 
of the suit of the easement, as an easement without interruption, 
acquiesced in for a year; and such right is defeated by unity of 
possession during all or part of the period of enjoyment, though 
such unity of possession has its inception after the completion 
of the twenty (or forty) years. Battishill, or BatJiishill, v. Reed, 
18 C. B. 696; 25 L. J., C. P., 290.— Digest, Jurist. 

Therefore, where the plaintiff had enjoyed a way as of right, 
and without interruption, from 1800 to 1855, when the action 
was brought,—Held, that his claim under the statute was de¬ 
feated by a unity of possession from 1843 to 1853.— Id. 

The plaintiff and the defendant occupied contiguous portions 
of land. -For more than forty years, and as far back as living 
memory went, the occupiers of the plaintiff's land had been in 
the habit of passing over the defendant’s land to a brook which 
lay on the other side of that land, and of damming up the brook 
where necessary, so as to force the water into an old artificial 
watercourse which came across the defendant’s land to the 
plaintiff’s land. They did this for the purpose of supplying 
their cattle with water, whenever they wanted the water, except 
when the owners of the defendant’s land used the water, as they 
did at certain seasons of the year, for irrigation:—Held, that 
upon this evidence the jury was warranted in inferring an user, 
as of right, by the occupiers of the plaintiff’s land, of the ease¬ 
ment on the defendant’s land, and that, for the interruption of 
such easement, the plaintiff might maintain an action against 
the defendant. Beeston v. Weate , 5 El. & Bl. 986 ; 2 Jur., N. 
S., 540; 25 L. J., Q. 13. 115.— Digest , Jurist. 

It is sufficient prima facie proof of a prescription for a gene¬ 
ral easement as a right of way for all purposes to show the 
actual exercise of the right for more than twenty years, for all 
the purposes to which the use or enjoyment of the premises at 
different times required its exercise, although for some of these 
purposes it appears that it was first used, in fact, within that 
period. Dare v. Eeatlicote, 25 L. J., Excln, 245.— Digest, Jurist. 

Hence, where a right of way was pleaded for cattle and carts, 
and it appeared that the right had been used lor cattle for more 
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than twenty years, and had for the first time been used for 
carts within that period, on the first occasion which had arisen 
requiring its use in that manner,—Held, that the evidence was 
enough to go to the jury, as raising a presumption that the 
right had existed to the general extent to which it was claimed, 
although it had been exercised for a period so long as in itself 


to create a prescription.— Id. 

Grant of the use of a stream of water from an artificial flow 
over the grantor’s land for working a “ mill or otherwise an 
instrument wherewith to plate iron, and likewise a smithy,” 
the grantor engaging to keep up a full dam of water for that 
purpose :—Held, in the absence of any objection by the grantor. 


or those claiming under him, to the use of the water during fifty 
years, for other purposes than those limited by the grant, to 
confer by the law of the Isle of Man, on the grantee, a pre- 
- scriptive right in the water granted, and damages awarded for a 
diversion of the stream by the representative of the grantor. 
Tobin v. Stowell , 9 Moore P. C. C. 71.— Digest, Jurist. 

Semble, whether if the grantor had prescribed the use of the 
water to a specific object, it could be used for any other pur¬ 
pose.— Id. 


A landowner has a right to appropriate surface' water which 
flows over his land in no definite chaunel, although the water is 
thereby prevented troin reaching a watercourse which it previ¬ 
ously supplied. Broadbent v. Rambot/iam, 11 Excli. G02j 25 
L. J., Excli. 115.— Digest , Jurist. 

Iherefore, where the plaintifl’s mill for more than twentv 
years had been worked by the stream of a brook, which was 
supplied by the water of a pond filled by rain, a shallow well 
supplied by subterraneous water, a swamp, and a well formed by 
a stream springing out of the side of a hill, the waters of all 
which occasionally overflowed and ran down the defendant’s 
land in no definite channel into the brook:—Held, that the 
plaintiff had no right as against the defendant, to the natural 
flow of any of the waters.— Id. 

fhe 2 & 3 Mill. 4, c. 71, s. 1, does not prevent a claim to 
a right ol common, &c. from being defeated after thirty years’ 
3x2 
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ment ; by shewing that such right was first enjoyed at a 
time when it could not have originated legally. Mill v. New 
Forest (Commissioner), 18 C. B. 60; 2 Jur. ; N. S. ; 520 ; 25 L. 
J., C. P., 212.— Digest, Jurist . 

A claim to a right of common over a Crown forest in respect 
of a certain tenement, being rested on thirty years’ uninterrupt¬ 
ed enjoyment under the 2 & 3 Will. 4, c. 71, s. 1 5 may be defeat¬ 
ed by shewing that the tenement has been inclosed from the 
waste of a manor only forty years, and that the grant of any 
right over the forest was made absolutely void by a statute 
passed previous to the inclosure.— Id. 

Qumre, whether the 2 & 3 Will. 4, c. 71, has any application 
to a case in which the establishment of a right by means of that 
statute would be a violation of the express terms of statutes 
prohibiting the granting of such a right ?— Id. 

The 3 & 4 Will. 4, c. 7, does not apply to cases of want of 
actual possession, but to those cases only where the owner has 
been out of it and another party has been in possession for the 
prescribed time; for there must be both absence of possession by 
the person who has the right, and actual possession by another, 
whether adverse or not, to be protected, to bring the case within 
the statute. Smith v. Lloyd, 9 Excli. 502; 23 L. J., Exch., 19 k—■ 
Digest, Jurist. 

Therefore, where in 1725 the owner in fee of a close, with a 
stratum of coal and other minerals under it, conveyed the sur¬ 
face to A. (under whom the plaintiff claimed), reserving the 
mineral and a right of entry to get. B. (under whom the de¬ 
fendant claimed), and the right of entry had not been exercised 
for more than forty years, but no other person had worked or 
been in possession of the mines:—Held, that the title of the 
grantees of the mines was not barred by the 3 & 4 Will. 4, c. 
27, s. 3.— Id. 

A promissory note was given by the defendant to the plain¬ 
tiffs in 1840, payable five years after date, for value received:— 
Held, that it was evidence of an account stated, against which 
the statue of limitations did not commence running until the 
maturity of the note. Fryer v. Roe, 12C. B. 437.— Digest, Jurist. 
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The doctrine of a riglit of action being gone by suspension, 
applies only to the case where there has once been a subsisting 
right of action, and not to a ease where the objection is that it 
it had accrued earlier, it could not have been enforced from the 
fact of the same person then being the party both to sue and to 
be sued. Badeley v. Wigurs,^ 3 L. J., Q. B., 377.— Digest , Jurist. 

Where a bill of exchange has once been so delivered in pay¬ 
ment on account of a debt as to raise an implication of a promise 
to pay the balance, the statute of limitations is answered, as 
from the time of such delivery, whatever afterwards becomes of 
the bill, the promise implied of such delivery not being, within 
the meaning of the 9 Geo. 4, c. 14, s. 1, “an acknowledgment 
or promise by words only,” and the word “ payment” in the 
proviso in that section being used in the popular sense, so as to 
include a giving and taking of a negotiable instrument, as well 
as a giving and taking of it in satisfaction of the debt. Turney 
v. Dodwdl , 3 El. & Bl. 136; IS Jur. 187; 23 L. J., Q. B., 137. 

— Digest , Jurist. 

The plaintiff sued to re-enter on a mocurreree tenure to which 
action limitation was pleaded successfully in the lower Courts, 
and a special appeal was admitted to try the applicability of 
limitations to such an action. It was pleadecTthat the case of 
lakhirajdar and mocurrereedar were different. The former bein<* 

b 

a proprietor, the latter a ryot. Therefore the Zemindar’s right 
was general as respected the latter and the law of limita¬ 
tions inapplicable, do quo vide Sections 40 and 52 Regulation 
VIII. 1793, &c. Section 51, Regulation VIII. 1793, sets 
forth how the Zemindar is to proceed to increase the rent of 
dependant talookdars and the Zemindar’s right as declared in 
Section 15, Regulation VII. 1799, Clause 7, and Section 26, 
Regulation I. 1845, and the exceptions are stated>nd the rio-hfc \ 
of the Zemindar is absolute, and he can at any time enquire into 
the right of his ryots, and sue to cancel tenure. The appellant’s 
proprietory title being admitted—limitations under Act II. 
1805 cannot apply. Vide also decision 1st March, 1855, and 
p. 57, 27th February, 1851, S. D.,—referred to a full bench. 
Held, that the suit was to cancel a mocurreree tenure dated 31st 
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1790, A. D., on the ground of invalidity. The issue is 
applicability or inapplicability of the law of limitations. Held, 
in concurrence with the lower Court, that the defendants have 
held possession by themselves or their ancestors from the date 
of the pottah, upwards of sixty years prior to the institution of 
this action. Held, that the action was barred by Clause 3, Sec¬ 
tion 3, Regulation II. 1805. Beskut Sahee, 12tli December, 
1855. 

Held that the Zemindar’s claim as against parties in possession 
of a grant of their ancestors, such possession being by sufferance 
only, was not barred by twenty-six years’ possession. Shadoram 
Dhoby, appellant, 17th December, 1855. 

Note .—Where there was no written covenant, question whe¬ 
ther the receipt of a fixed quit rent for the twenty-six years is 
not a ratification or confirmation, as per maxims. Omnis ratiha- 
bitio and confirmatio omnes, adv. vult. Probably this decision 
does not stand upon any firm basis—laches is not sufferance, 
and then vigilantibus non dormientibus, is necessary for the 
security of parties under bona fide titles. 

Held, that the delegate and representative of the Pope is not 
competent by virtue of his ecclesiastical authority, to oust an 
organized body of ecclesiastics, professing the Roman Catholic 
religion, from their Church and property, of which they held 
exclusive possession for seventy years, any dispute between par¬ 
ties as to the right to hold and enjoy property like that now in 
suit must be tried by the ordinary rules applicable to such de¬ 
scription of property. Dr. Olliffe, appellant, 18th April, 1856 
idem, 3rd January, 1857, petitioner. 

Held in a suit to resume and assess lands, in concurrence with 
the lower Court, that possession unprotected by any lakhirajdar’s 
title, was possession by sufferance from year to year, not creating 
a bar by limitations as against the Zemindar. 2nd May, 1856, 
Kenram Roy, appellant. 

An action instituted to set aside an adoption, twelve years 
after the adoption, which had been made with full knowledge 
and in the presence of the plaintiffs, held to be barred by limi¬ 
tations. 2GLh May, 1857, Govindkishore Roy, appellant. 
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The lower Court dismissed the plaintiff's action, fourteen years 
having lapsed subsequently to the 20th of May, 1829, the date 
of a conclusive and final decree ad rem. The appellants had sub¬ 
sequently applied for a review of judgment in that case which 
was finally rejected on the 23rd of April, 1832, and*they contest 
the order of the lower Court, as to limitations, maintaining that 
they should count from that date and not as decided in the lower 
Court. Held in special appeal, rejecting the petition of ap¬ 
pellants and affirming the decree below, that such objection could 
not be listened to—that if summary applications to review judg¬ 
ments passed in regular suits, were to form fresh starting points 
on the calculation of the lapsed period required to meet the rules 
laid down in connection with the statute of limitation, that 
statute becomes reduced to something worse than a nullity. The 
petition of review may be filed within twelve hours of the 
expiration of the twelve years constituting the legal interval 
between- the act and the action, and if the date of the order 
passed upon it is to be that from which the right of suing 
is to be reckoned, another sleep of twelve years is at once 
gained, and doubtless ingenuity and cupidity would, when the 
time of need came, advance some plausible device to win a 
third. Appeal dismissed, Kadirbucksh, appellant, ] 6th Septem¬ 
ber, 1847. 

The order of the lower Court reversed, the action being barred 
by limitations under every calculation. 16th September, 1847, 
Ram per shad Singh, appellant. 

The plaintiff sued for possession of 1155 biggahs of lands, 
which had been resumed and settled, on the grounds of title as 
the Zemindar in succession to the original grantor, and with 
whom the estate at the time of settlement had been originally 
settled at full jummah, but subsequently on the recommen¬ 
dation of the Sudder Board, the settlement was made at half 
jummah with the party in possession—wherein the present action 
arose, which was dismissed in the lower Court, on the ground of 
adverse possession in the defendant. In appeal held, that the 
party in possession was the purchaser from the grantee, who and 
his ancestors had had possession for seventy years—such posses- 
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sion held to create a complete title by prescription. Rajah Tck- 
narayon Singly appellant, 20th March, 1855. 

The defendants held a jhote jummah—which the plaintiffs 
sued to reassess, and pleaded prescriptive occupancy from the 
expiration of their father’s lease in 1230, B. S. Held, that this 
suit is barred. The defendants’ plea is not preferred to establish 
a prescriptive right of property, but to establish a prescriptive 
right to hold at a fixed rent, which has been paid without in¬ 
crease or diminution for upwards of twelve years, by defendants 
and their father as kudumee or khoodkast ryots. Section 49, 
Regulation VIII. 1793, declares that istumrardars, who have 
held their lands for more than twelve years, at a fixed rent are 
not liable to be assessed with any increase and a fortiori cannot 
be dispossessed. Again under Clause 2, Section 2, Regulation 
XIX. 1793, no claim to hold land exempt from the payment of 
Revenue, which has been subjected to payment within twelve 
years can be heard in Court therefore declare the law of li¬ 
mitation applicable to the action and dismissed with costs in both 
courts. Ramchund Pal Choudry, appellant, 8th May, 1855. 

As against an auction purchaser the defendants who pleaded 
possession of sixty years, the plea to continue to hold at the 
same fixed rent, on the basis of a pottah at the original juma- 
bunde'e of the 24-Pergunnahs, held to be of no avail, 13 th July, 

1855, Joynarayon Bhose, appellant, idem, Puddomonee Dibya, 
appellant, Q. V.,—i. e. contra non valentem agere nulla currit 
prescriptio. 

This case was admitted to special appeal, on the 10th January, 

1855, under the following certificate, recorded by Sir R. Barlow, 

Bart., and Mr. B. J. Colvin: 

“ The judge has decided this case in rejection of the plaintiff’s 
claim; because defendants’ lakhiraj possession for upwards of 
twelve years had been established, wjtli reference to the Privy 
Council’s decree in the case of Government versus Rajah of 
Burdwan. We admit the special appeal to try its applicability ” 

MoonsJiee Ameer Alee , bg request of the Court on the side of the 
lakhirajdar .—The question before the Court is, whether the law 
of limitation be applicable to claims on the part of Zemindars 




to resume rent-free tenures of less than 100 biggahs, Section 6, 
Regulation XIX. of 1793, and if it does apply, whether the 
period be twelve years or what for suing? On a survey of the 
whole of the Regulations, I have no doubt that the law of limita¬ 
tion does apply to every sort of claim, and to this twelve years. 

Rent-free tenures are of three kinds—; first, those created before 
1765; secondly , before 1st December, 1790; thirdly , after 1st 
December, 1790. The two first kinds have again been distin¬ 
guished iuto those comprising more than 100 biggahs, which 
belong to Government, Section 7, and those consisting of less 
than 100 biggahs, to Zemindars, Section 6 ; the question now 
before us relates to the latter. Look to Section 11, Regulation 
XIX. of 1793, which enacts that a Zemindar, wishing to 
resume lauds, under Section 6, must institute a suit to establish 
his right to rent, and declares him liable" to damages, should he 
subject such lands to the payment of revenue without first ob¬ 
taining a decree. Here is not a word about time for suin<>’. 
Now look to Section 12, and there we find it expressly declared 
that no lapse of time shall bar a suit on the part of Government 
to resume lands under Section 7.. 

Refer now to Section 10. There we find that no length of time 
shall give validity to rent-free tenures, created after 1st December, 
1790, whether they consist of 100 biggahs, more or less. 

We thus see that the legislature, in Sections 10 and 12, has 
expressly provided that no lapse of time shall bar the right to 
claims preferred under those Sections, but in Section 11, the 
legislature has not so provided for claims preferred under Sec¬ 
tion 6. The consequence is that the general law of limitation. 
Section 14, Regulation III. of 1793, then in force, was left ap¬ 
plicable to such claims. This is my first argument.* 

Should the Zemindar urge, that what is provided in Section 
12, is equally applicable to our claims, under Section 6, I would 
reply that Section 12, has been rescinded by Clause 2, Section 2, 
Regulation II. of 1S19, and the claim under Section 6, of 

* By Sect. 28. Keg. X. 1859 actions of this description must be preferred within 
12 years from the time when the title of the person claiming the right to assess 
first accrued. Vide also Sect. 1-1, Keg. XIY. 1859, prospectively. 
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eihindars was upheld by Section 3, of Regulation II. of 1819, 
and how the Zemindar is to proceed is laid down in Section 3, 
of Regulation II. of 1819. Here again not a word is to he 
found, regarding the application or not of the Jaw of limitation 
to claims to resume by Zemindars. At this time the two laws. 
Section 14, Regulation III. of 1793, and Regulation II. ot 


1805, were in force. Hence the claims must be deemed subject 
to the limitation of twelve years, for Regulation II. of 1805 is in¬ 
applicable to claims of this nature. Such is my second argument. 

My third argument is; on considering the whole tenor of the 
Regulations, respecting resumption of rent-free lands, it is 
manifest that the right to revenue is inherent in the Govern- 


■*> ment alone; and that the right to rent for lands held rent-fiee, 
under 100 biggahs, has been graciously bestowed on the Zemin¬ 
dars. The claim of Government, however, has been limited to 
sixty years, by Section 2, Regulation II. of 1805. Since then 
the claim of Government has been rendered subject to the law 
of limitation, the claim of the Zemindar, which is deiived fiom 
it, under Section 6, Regulation XIX. of 1793, must incon¬ 
testably be subject to the law of limitation. And the only ques¬ 
tion which remains is, whether it be the limitation of twelve 
years, under Section 14, Regulation III. of 1793, or Section 2, 
Regulation II. of 1805, of sixty years; sixty years are declared 
applicable to claims by Government alone, and in Section 3, 
Regulation II. of 1805 there is a provision that a party in pos¬ 
session for twelve years, derived from another bond jicle, is pro¬ 


tected from every claim; which shows that the law, Section 14, 
Regulation III. of 1793, was upheld in force by Regulation II. 
of 1805. The law therefore applicable to claims of Zemindars, 


under Section 6, Regulation XIX. of 1793, must be Section 14, 


Regulation HI. of 1793. 

My fourth argument is; that Courts of Justice are prohibited 
from hearing any claims, of whatever kind, when the cause of 
action originated beyond sixty years. How can it then be held 
for a minute, that the law of limitation is not applicable to suits 
for resumption ? It was on such or a similar view of the law, 
that the Privy Council applied the law of limitation to the claim 
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Government to resume in the case of the Rajah of Burdwan. 
That is the decision of the highest Court, and the most recent. 


The decision of the Sudder Court of 1848, which declared that 
the claims for resumption were not subject to the laws of limita¬ 
tion, has thus been overruled, and is no longer of effect. I have 
only further to show that that precedent has been acknowledged, 
and, for that purpose, cite a decision of Mr. Mills, a judge of the 


Sudder Court, dated 26th February, 1853, remanding a claim by 
Government, and directing that it be decided, with reference to 
Regulation II. of 1805, thus subjecting it to the law of limitation. 

My fifth argument;—should the Zemindar plead that his 
claim is for rent and not for possession, and that no lapse of time 
can affect the inherent right of a Zemindar to demand rent and 
to fix it. True, such a claim would be valid against a ryot.* 
Rent-free tenures were, however, excluded wholly from the set¬ 
tlement with the Zemindars, and were in no way subjected to 
them—see Section 36, Regulation VIII. of 1793. 

These are my five arguments with respect to claims, under 
Section 6, Regulation XIX. of 1793. I will now briefly discuss 
those referred to in Section 10, Regulation XIX. of 1793. 

If a Zemindar, foregoing his right to cancel the tenure, of 
himself come into Court, his claim becomes subject to all the 
laws in force for the hearing of suits, and consequently to the 
law of limitation. 


Baboo KishenJcishore Ghose .—The Zemindar transferred the 
right gratuitously, and there is no difference defined in the 
Regulations of 1793. The whole of the proof is on the defen¬ 
dant in these lahhiraj cases. If the legislature had thought the 
law of limitation to apply in enacting Regulation XIV. of 1825, 
when the sixty years had nearly elapsed, and in that is stated 
that though succession for ages existed, still the grant is not 
hereditary unless so apparent in the sunnud. As to the appli¬ 
cation of the law, Section 14, Regulation III. of 1793, to the 
claims of lakhirajdars, it was intended, but Section 12, Regula¬ 
tion XIX. of 1793, is equally applicable to claims preferred 


* Sects. 3, 4, 5, 6 and 7, Act X. 1859, protect the ryots. And Sects. 15 and 
10, the dependant Talooks. Q. Y. 
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under Sections C and 7 , just as Section 2, Clause 2, is applicable 
to tenures of 100 biggahs more or less; if the legislature thought 
the law of limitation applied to Zemindar’s claims, why should 


they have referred to them in Regulation II. of 1819, when 
twice twelve years had elapsed. The intention of the legislature, 
with regard to claims of this nature, are in Clauses 3 and 4, Sec¬ 
tion 3, Regulation XIV. of 3825. The decision of the Privy 
Council has no connection with the point before the Court. It 
makes no mention of Zemindars’ claims. 

Moonshee Ameer Alee> in reply.—The pith of the argument lor 
the Zemindar is, that no lapse of time applies to claims under 
m Section 6, Regulation XIX. of 1793. If it did, why enact 
Regulation XIX. of 1793, Regulation II. of 1819, Regulation 
XIV. of 1825? This will be cleared up by looking closely to 
the law, Section 12, Regulation XIX. of 1793, was enacted 
because the period of twelve years had elapsed from the Govern¬ 
ment’s cause of action. It was not enacted for the cases under 
Section 6, for the right of the Zemindar then originated. In 
Regulation II. of 1819, no new right was granted, mention of 
them is merely a matter of course. Every case must be tried 
according to its own merits on the law current; Kislienkishore 
has argued that Clauses 3 and 4, Section 3, Regulation XIV. of 
1825, refer to three different kinds of suits, and must be tried on 
the general rules. 

Since under Section 11, the Zemindar is to institute a suit; 
what is he to be restricted, subjected to, except the Regulations 
enacted for the guidance of those Courts ? When Regulation XIV. 
of 1825 was enacted, it was made current for every province, not 
Bengal alone : no specific period was or could have been declared. 

In Clause 2, Section 2, Regulation XIX. of 1793, the law 
of limitation is expressly applied, Section 14, Regulation III. 
of 1793. It is argued that this is applicable only to lakhirajdars. 
Look to Section 30, Regulation II. of 1819. There it is 
declared applicable; for both suits instituted by lakhirajdars and 
by zemindars are to be instituted and tried in the same manner. 
Can it be contended that the former is to be barred, and the 
latter not, by lapse of time ? 
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It has been argued that an, auction-purchaser for arrears has 
a new start for action, under Section 26, Act I. of 1845. I 
deny it; they have a right to cancel whatever has been grant¬ 
ed since the decennial settlement. The laMiraj tenures before 
1/90 were not included in the decennial settlement, and therefore 
not referred to in Act I. of 1845 ; the tenures mentioned in Section 
6, Regulation XIX. of 1793 were gratuitous. In Regulation I. of 
1793, Section 8, these tenures are excluded from the settlement; 
therefore they had no reference to general rights. The tenures 
granted to zemindars, under Section 6, were exclusive of the 
settlement, a special right. They who neglected to enforce their 
right within 12 years, had lost it. The auction-purchaser lias only 
the general rights, not the special, which may have been granted. 


It has been argued that the claim to rent is everv year recur - 
ring, and therefore the law of limitation does not apply. It is 
so between a zemindar and his ryot, not so between a lakhiraj- 
dar, who is as much a proprietor as the other, and for that right 
a suit must be brought within 12 years. 

The Government pleader has argued that the zemindar holds 
by gratuitous grant from Government, therefore the right is the 
same as that of Government. Since he admits this, the question 
is at an end. The law of limitation does apply to Government 
claims, and consequently to those derived from Government: and 
as Government, when they had the right, had it subject to thelimi- 
tation of 12 years, and not having exempted it, as they did that 
portion of the right which it kept by Section 12, Regulation 
XIX. of 1793, the law necessarily applies. 

What is the law as to the time of institution of suit for land 
less than 100 biggahs lakldraj. by the Zemindar applying for 
resumption, under Section 6, Regulation XIX. of 1793 ? No 
doubt twelve years is the limit. 

The course to be pursued by a. party resuming, is laid down in 
Section 11; I point this out, as the case now before the Court 
relates to Section 6, and Section 11 treats of Section 6. No 
period is specifically laid down for suit in Section 11 ; the gene¬ 
ral law applies. No law is to be found, enlarging the period in 
cases of this nature. 
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any Court hearing a case 
after the lapse of sixty years; an unlimited period beyond sixty 
years is not recognised. 

Quotes Mr. Mills, special commissioner, and also a Zemindaree 
case, Messrs. Mills and Raikes, 5th December, 1853, sale pur¬ 
chaser, plaintilF, sues after twelve years.., and suit admitted. 
Quotes Section 36, .Regulation VIII. of 1793, by which a lakhi- 
rajdar has a distinct and separate right; Section 10, Regulation 
XIX. of 1793, only applies to holdings after 1790. 

Baboo Sumboonath Pundit , in support.—Ameer Alee yesterday 
argued: 

First .—Section 6 has no special provisions for limitation, 
hence general limitation applies. 

Secondly .—As the right of lakliiraj belonged to Government 
and was transferred by them to Zemindars, these last can have 
no better claim than Government, i . e. sixty years. 

Thirdly .—Even under general provisions of law, no suit is 
heard after sixty years. 

Fourthly .—As far as their right under Section 6, or Section 
10, Regulation XIX. of 1793, they too are affected by Regula¬ 
tion II. of 1805. 

I add one point, a sale purchaser has twelve years from date of 
revenue sale. 

Now, lands before 1790, not within the decennial settlement 
under 100 biggahs, were transferred, given as favor to Zemin¬ 
dars, and they could resume, under Section 6, by application to 
civil Court for their own benefit. Those after 1790, of the same 
description, resumable without any application. 

Both Sections 6 and 10, give Zemindars certain rights, the 
latter applies no limitation time. Zemindar, in absence of speci¬ 
fic rule, not entitled by transfer from Government, to the right 
exercised by the Government; privileges are not, as a matter of 
course, necessarily transferred. 

Independent of the Privy Council's judgment, the Govern¬ 
ment have declare?! they have no claim beyond sixty years , Regu¬ 
lation II. of 1805, thus restricted the former law of 1793, Sec¬ 
tion 14, which was virtually repealed by it. 
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Regulation II. of 1805 prohibits 
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Argues on the decision of 1848, in which the question of sixty 
years is not touched upon with reference to lakhimj tenures pre¬ 
vious to 1790; that period of sixty years had not iii 1848 
expired. Regulation II. of 1819, and subsequent laws, only 
provided for the future ; it is not conclusive proof that the pro¬ 
visions of that law affect cases before the decennial settlement , and 
settle the question of limitation as regards such lands. 

The object of Section 8, Regulation IX. of 1825, is simply for 
guidance of settlement officers; Section 9, alone cannot affect 

any amendment of Regulation XIX. of 1793, by subsequent 
law. 


I now attach the decision of 1848, page 467. “The inappli¬ 
cability, &c.” 

The nature of a mocururee and a lakhimj case of previous 
date to 1790 is distinct. Limitation bars the right of action. 
Under limitation mocurureedar must admit the right of his 
opponent to something , but objects to increase. There is no ad. 
verse, entirely adverse, possession; indeed here is a confession of 
some right by the under-tenant. 

Suppose the ease of a bond and interest, why should not a 
party sue for interest without principal ? 

So for a kubooleut, if not enforced for twelve years, and inter¬ 
est for the lUh year would not be given, but the claim would be 
heard. 


It is an admitted fact that in lakhiraj and fixed rent tenures, 
if a man has paid within twelve months, his admission goes 
against him, why should not the converse be taken. 

Mr. Millett’s inchoate rules cannot be enforced. 

Mr. h. T. Allan .—Limitation applies to the crown and to the 
subject. Sixty years is the extreme limit in both cases, pao e 
62, Harington’s Analysis, to the extent of which we do not pre- 
sume to examine. \ s 


Now for the Regulation XIX. of 1793, read Section 6, the 
Zemindar must sue within given time to resume; his time is re¬ 
strioted, and not to his pleasure, for how could ryot after lapse of 
sixty years prove his deeds ? 

Reads page 461 of 1848. - By Clause ], Section 2, Regu. 
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XIX. of 1793 &c.” As there is no express provision, 
which enlarges the period for Zemindar’s plaint, we maintain 
either Regulation III. of 1793 or Regulation II. of 1805 must 
apply, more especially as the cases before 1790, must be tried by 
the civil courts, in which those laws are in force. 

The Court does not, in 1848, consider a case beyond sixty 
years; it treats of twelve years’ limitation. Quotes page 483, 
Moore’s Appeal, volume IV. “ the right to hold these vil¬ 
lages to close of counsel’s argument. Of Clause 2, Section 2, 
applies to that case of Privy Council, Clause 3, Section 3, ot 


Regulation II. of 1805 applies to ours. 

Baboo Ramapersaud Roy, contra .—Relies on the decision, 20th 
May, 1848, the cases of this (Regulation XIX.) kind are excep¬ 
tional cases, not governed by ordinary rules. The three classes 
of lalchiraj alluded to in it must be considered together. 

Regulations I., III., VIII. and XIX. of 1793, all passed the 
same day; deductions from former Regulations. 

The first 1—3 prescribe principles of decennial settlement 
Regulation XIX. for semiring the rights of Government. Section 
4, Regulation XIX. and Section 5, have merely reference to 
liability to public rights. 

Section 2, Regulation XIX. of 1793, lays down rules for test¬ 
ing cases previous to 17G5 twenty-five years having lapsed alrea¬ 
dy)" Now how can Section 14, Regulation III. of 1793, passed 
the same day as Regulation XIX. apply ? Inquiry is necessary to 
ascertain the bond fide possession, therefore limitation is not of 


force ; the case must be heard. 

Section 14, Regulation III. of 1793, general Government 
rule, and was the only law on the subject of limitation, till Regu¬ 
lation II. of 1805 was enacted in modification of it, to secure 
sixty years to Government. - 

Section 3 tests grants from 1705 to 1790 ; this too requires 
an investigation, being above twelve years, say 1770, whether it 
be valid or invalid. There is only one rule of limitation, as I 
have already observed for all three classes; the validity of each 
depends on circumstances, only to be discovered by circumstances 
and inquiry to be held under Sections 2, 3 and 10, of Regulation 
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XIX. of 1793, which precludes the operation of Section 14, 
Regulation III. of 1793. 

Sections G, 7 and 8, point out who is to have the benefit of 
the inquiries held under Sections 2 and 3, Regulation XIX. of 
1793 ; the Zemindar under 6th, Government under 7th Section. 

Sections 24, and 25, idem, point out how lakliirajdars are 
to act for recovering their right. Section 26 points out such 
lands subject to payment by Governor General, and Section 27, 
lays down the penalty in failure of party to register. 

Section 10 of Regulation XIX., obliges Zemindar to collect 
and annex tenures after 1790. Does not explain the limit in 
Section 11, of Regulation XIX. of 1793, but argues that subse¬ 
quent legislation shows the intention of the legislature as to 
period in which a suit may be brought. 

I proceed to Regulation II. of 1805. My opponents have 
aigued, il Government have only sixty years, how can Zemindars 
have more? In 1805 the period of twelve years had lapsed from 
1790. The land-holders were in a different position then from 
Government. Why did not Government rescind all the rules 
of Regulation XIX. at once, if it was their intention to make 
twelve years limitation of force? twenty-five years had elapsed. 
They had already stopped themselves at sixty years , but they did 
not stop Zemindars at that limit. 

Section 2, Clause 1 of Regulation II. of 1805, only applies 
to time for institution of suits/or public demands within sixty 
years, not to resumption cases at all between private parties, which 
are laid down in Section 3 of that law. 


Legislation had already provided for resumption lahhiraj by 
Regulation XIX. of 1793; Act I. of 1845 therefore provides 
for mocururee resumptions. Another course. Regulation XIX 
of 1793, is to be pursued for resumption of illegal mocururee', 
&c. The exceptions in Section 26, of Act I. of 1S45, are 
secured for an auction purchaser** 

Regulation II. of 1819 requires sunuuds to be sent to col¬ 
lector, though the period in Section 14, Regulation 111. of 1793 
* Vide Sections 4. f>. 15.27. R,«<r TV ii ..1 i a n <rT.v 
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lis long lapsed; how then can it be said that though the law 
recognises a course of action after thirty years, that Section 14, 
Regulation III. of 1793 applies to such. All Zemindars and 
proprietors are directed to establish their lakhiraj right thus by 
express law. 

The uniform interpretation of the law and the decisions of the 
Court up to 1840, give the construction for which I contend. 


<SL 


Refers to Mr, Millett's note confirming the view counsel takes. 

Messrs. Jackson, Mills and Mytton, 23rd August, 1852, Sud- 
der Dewanny Adawlut, after receipt of Privy Council's decree in 
Raja of Burdwan's case. That case is not applicable to this. 
Government sued the Raja, who pleaded in England lapse of 
sixty years. Regulation II. of 1805, especially shuts them out. 
This case is a Zemindar's against a lakhirajdar, under Regula¬ 


tion XIX. of 1793. 

Mr. Montriou, in support of Baboo Ramapersaud Roy.—The 
question is whether Section 6, Regulation XIX. of 1793, gives 
the Zemindar power to sue after twelve years from time of grant, 
that is after 1765 and before 1790, viz., from the time the Govern¬ 
ment could themselves have sited, and the wrongful grant had been 
made. The lakhirajdar, the opposite party, assumes there was 
a limited benefit only given to Zemindars to claim within twelve 
years, that there was adverse possession and a remedy when the 
wrong commenced. 

The object now is either : First .—To reverse decision of 1848. 

Secondly .—To act on privy council judgment. 

Thirdly .—To test them as res Integra, without reference to any 
decisions. 

The legislature, since 1793, has explained the law adopted by 
the judges in 1848. 

Reads Raja of Burdwan's case, appellant ; the judgment was 
before the Privy Council in favor of Government, see page 508, 
Volume IV. 

The Privy Council decided on revenue matter, the civil courts 
have applied for review in reference to civil law. 

This Court, in 1848, came to a decision, can the Court on the 
same point come to another? 
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11ns Court can only now take up the case as res hitegut; the 
.nutation was not dealt with by Privy Council; that decision 
iuc reference to the collector’s decision, not to a civil court’s 
t ecision. What was the position of Zemindars in 1793 ? 

Why was the boon in 1793 of assessing under 100 biggahs 
given to Zemindars? Quotes supplement Sir Edward Colebrooke’s 
Digest, page 175. 


On the 1st December, 1790, rules regarding lakhiraj lands 
were passed, and Section 6 of those rules gives rupees 100 on 
portions of villages. 

. In 1793 the Home Government sent out proclamation, and * 
it reached Bengal. 

Lord Cormvillis coaxed the Zemindars, by recalling what he 

_ ® a ! d 111 17S8; in 1793) Re S ulation XIX. gave back the lands 
below 100 biggahs to Zemindar. 

limn, 1st May, 1793, all the Regulations adverting to all sorts 
of criminal, revenue, civil law and practice, came into force at 
once. These must all be considered as one in pari materie. In 
English law the whole session is one day, but as to these Reo- u . 
lations, reference is made backwards and forwards, one Re<*{ila- 
tion to another, and the whole must be considered one law. Vie 
constructions and Regulation VII. of 1703, speak of all these as 
one Regulation; it refers to pleaders. 

There is certainly some inconsistency in the wording of all 
these laws, they allude to the future, past and present, the fram¬ 
er considering what he was at the moment about, not how 
other Regulations bore upon it. 

Therefore we must not look to other Regulations for the mean¬ 
ing, but to the Regulation itself to ascertain its meaning. 

I will now speak of rule of construction of statutes. General 
rule is the intent of the maker of the law as derived from his 
words.. ' See XII. chapter Fortuatus Dwavis. Contemporaneous 
exposition of the law should be looked to; another Jnide is 
what is the state of the then law, i. e. of 1793, though the other 
party say there was then no law ? 

But though there is inconsistency in the laws of 1793, were 
the lawyers bound to say a Zemindar in 1775 could oust an 
3 z 2 
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egal holder of lalchiraj ? Does it necessarily follow that section 
14 of Regulation III. limits a Zemindar to twelve years to 
resume ? The second number of the Section, no doubt refers to 
other than the Zemindar’s claims to resumption. I argue that 
for less than 100 biggahs before, in 1793, a Zemindar could go 
to the collector and resume an invalid lalchiraj ; the change from 
the collector to the judge does not deprive the Zemindar of what 
lie had before. Would the then Government have deprived the 
Zemindar thus by inference ? Reference being had to previous 
acts of the legislature, would there not have been some distinct, 
clear and specific legislation to show the Zemindar was deprived ; 
-whose case, as regards rent below 100 biggahs, had been separ¬ 
ated from the public rights ? 

As to provisions of Section IX, Regulation XIX. of 1793, it 
cannot be said because Government, by Regulation II. of 1805, 
bound themselves to limitation, it does not follow that the Ze¬ 
mindars are also bound. Section G, does not mention any limita¬ 
tion as to the lands therein given to Zemindars; we do not 
contend we can sue after sixty years, we must put ourselves as 
though standing in 1794. 

In Section 11, there is no specific period of limitation for re¬ 
sumption of illegal grants. Section 26, Regulation XIX., also 
is silent on the point of limitation , and allows the Zemindar to 
assess the lands if no registry effected. 

Quotes Cowper's reports. 

Lord Mansfield's (page 275) reports, Court of King's Bench 
A. D. 1774. 


Baboo Kishenkishore Ghose , in support of Zemindar.—The 100 
biggahs were given by Government for benefit of Zemindar; the 
onus in lakhiraj is upon defendant, contrary to ordinary practice 
of Court. If the Regulation meant^the limitation law to apply, 
then Regulation XIV. of 1825, which was the extreme limit of 
sixty years, is useless, for Section 3, Clause 4 says, it shall not 
be hereditary lalchiraj unless sunnud be valid. 

Clause 2, Section 2, Regulation XIX. of 1793, says, if a ryot 
has paid malgoozaree within twelve years, his title to hold 
lalchiraj is invalid; by Section 12, public demands are at all 
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limes good. Regulation XIX. never contemplated limitation in 
pre-emption. Clause 2, Section 2 applies to Zemindar as well as 
the Government. 


Section 30, Regulation II. of 1819 applies especially to Zemin- 
dars; if Section 14, Regulation III. of 1793 applied to such 
resumptions, cui bono Regulation II. of 1819. 

By Section 3, Regulation XIV. of 1S25, Clauses 3 and 4, a 
special course of investigation for proof of inheritance to lakhi- 
raj land is necessary, not the ordinary rules of limitation. 

There are precedents for barring limitation. No neio law has 
been passed, therefore precedents are conclusive. 

In the Privy Council, the judges calculated from 1765, not 
fiom date of death of lakhirajdar, of the party then in posses¬ 
sion, hence the Privy Council’s mistake; the view of the law 
taken in this country, the death of dakhilkar was never pleaded 
before the commissioner under Regulation III. of 1828 even. 

MoonsAee Ameer Alee in reply.—It has been argued what is 
the use of Regulation XIV. of 1S25 and II. of 1819, as being 
long beyond time ? 

Section 11, Regulation XIX. binds the Zemindar to twelve 
years for recovery of rights under Section 6, Regulation XIX. 
The Zemindars argued no new rights by Regulation XIV. of 1825 
and II. of 1819, no enlargement of period for institution of suit 

Clause 2, Section 3, Regulation XIV. of 1825 is after lapse 
of sixty years, but it was made current throughout the territo- 
ries of the Government. 

llie sale law, Act I. of 1845, gives purchaser general rights, 
whereas under Regulation I. Clause 3, Section 8, of 1793, or 
Section 36 of Regulation VIII. of 1793, and Zemindar under 
Section 6, Regulation XIX. of 1793, he has a special not general 
right. 

Regulation II. of 1805 applies to the Courts; there it is 
nowhere shown an enlarged period is given, in excess of Section 
14, Regulation III. of 1793 to Zemindars. 

J UDGMENT. 

Mk. A. Dick. The question in the case before us, is whether 
r e law of Citation be applicable to claims on the part of the 
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^ginal Zemindars and their successors to resume rent-free ten- 
ures of less than 100 biggahs, made over to them by Section 6, 


Regulation XIX. of 1793. The right of Zemindars to assess lauds 
under 100 biggahs, held rent-free, was granted to them by Sec¬ 
tion 6 of Regulation XIX. of 1793, and it was subjected to a 
suit for it in the civil court, by Section 11., Regulation XIX. of 


1793. 

Regulation XIX. of 1793, so far as regards lands alienated 
previous to the 1st December, 1790, respects only their liability 
to the payment of revenue—see Section 4, Regulation XIX. of 
1793. The proprietary right, in such lands, is to be considered 
a matter of a private nature, to be determined by the courts of 
dewannee. 

Section 5, Regulation XIX. of 1793, declares the right of 
Government, agreeably to former usage, to dispossess the holder 
of the tenure, and assess the land. The Government therefore 
was not amenable to the courts of justice, in enforcing their 
right before 1793; when by Section 12, they subjected them¬ 
selves to the courts of justice, with the exemption expressed of 
the law of limitation. 

When, however, Government made over their right to resump¬ 
tion of rent-free tenures not exceeding 100 biggahs to Zemindars, 
they did not exempt them from the general law of limitation. 
Thc-Zemindar, therefore, was under a necessity of preferring his 
r io>ht to resume to a court of justice, within twelve years from 
the time he had that right. The Government was not obliged 
to have recourse to the courts of justice to resume, until they 
subjected themselves to a suit, by Section 12, Regulation XIX. 
of 1793, and then they expressly exempted themselves from the 


limitation laws. 

The general law of limitation of twelve years therefore began 
to run from the date of Regulation XIX. with respect to the 
Zemindars, the date of the gratuity to them. Before that, 
Government were not subject to it, and from that date only had 
subjected themselves to it and exempted themselves from it; 
Section 12, Regulation XIX. of 1793. 

The date, therefore, of the cause of action to the Zemindar, to 
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exact revenue from a lakhirajdar, was the date of the passing of 
Regulation XIX. of 1793, subject to the general law of limita¬ 
tion of twelve years. If he or his successor did not bring a suit 
to claim his right within twelve years, he had foregone his 
right, and was out of court, could not be heard. In my opinion 
the question has been correctly and ably placed before the Court, 
and lucidly and logically argued by Moonsliee Ameer Alee. 

The Government’s right to resume by suit was in 1805, Regu¬ 
lation II. limited to sixty years. The subjection of the Ze¬ 
mindar to the general law of limitation of twelve years was never 
abrogated, nor extended, nor any wise amended. It has been 
uiged that, as under Regulation XIX. of 1793, the only ques¬ 
tion foi suit was the liability of the alienated land to payment of 
revenue, there could be no conflict of adverse titles or rights to 
laise the point ol limitation. If so, why did the legislature 
exempt the claims of Government from the law of limitation 
expressly by Section 12, Regulation XIX. of 1793 ? This simple 
fact disposes of all the following conjectural reasoning on the 
point. 


No doubt the course of decisions has been, that the law of 
limitation was inapplicable to suits, either for assessment of 
lands held rent-free, or held on a fixed quit-rent preferred by a 
Zemindar, the locum tenens of Government; while the law de¬ 
clared that suits for assessment , or for any public right, were 
subject to limitation when preferred by Government! ° 

The proposition referred to of Mr. Millett, manifests, beyond 
doubt, that there was no law exempting Zemindars from the 
general law of limitation in instituting suits to resume rent-free 
tenures : for he, in fact, proposed virtually to re-enact Section 
12 for the benefit of Zemindars; notwithstanding it had been 
abrogated with respect to Government, from whom the Zemin¬ 
dars derived their right. The 'decision of the Privy Council, in 
the appeal of Maha Raja of Burdwan, I consider importantly in 
point , and subversive of the reasoning on the long course of 
decisions of the Sadder Court, which it would be mischievous to 
oven alt. In the special commission for the trial of Government 
resumption suits, the universal practice was to hold, that the 
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a xv of limitation did not apply, yet the Privy Council, on the 
reasoning in a single decision of one of those special courts, gave 
judgment that the law of limitation did apply. I can see no 
monstrous inconsistency (as has been set forth by Mr. Montriou) 
in enacting, by Section 6, Regulation XIX. of 1793, that Ze¬ 
mindars should be entitled to any revenue recoverable by them 
from lands under 100 biggahs alienated and held rent-free, not¬ 
withstanding anything said in Section 8, Regulation I. of 1793. 
It had declared that the assessment, which might be imposed on 
all lands alienated, and not paying revenue, should belong to 
Government. The revenue derivable from these lands had not 
been included in the settlement with the Zemindars, and conse¬ 
quently did not belong to them; but remained the property of 
the State. The State, however, conferred the revenue recover¬ 
able from them to the extent of 100 biggahs gratuitously to 
Zemindars. Here is no inconsistency, no incongruity, no effac¬ 
ing of one enactment by another. 

The Government pleader, Baboo Ramapersaud, has contended 
that the right of property is not in issue in cases for resumption, 
any more than in suits for assessment. How does this tally 
with his oft-quoted decision of 1848? “The grantees, in the 
former case (those of Section 10, Regulation XIX. of 1793) 
have no right under any length of possession, either to the pro¬ 


perty in the soil, or the rents of it. The grantees in the latter 
case (of Section 3, Regulation XIX. of 1793) have a right to 
both.” 

I do not, however, admit the inapplicability of the law of limi¬ 
tation to assessment suits, or for cancelling mocururee grants. 
I have at great length, and with my utmost ability, set forth my 
reasoning on the point, in the case of Meertunjoy Shah and 
others, versus Gopeefjil Thakoor, pages 218-19-20, Sudder De- 
wanny Reports, volume VII. It will suffice to repeat here, that 
under Clause 2, Section 2, Regulation II. of 1805, no claim of 
Government for the assessment of land held exempt from the 


public revenue, or for the recovery of arrears, or for any public 
rio'ht can be heard beyond the period of sixty years from and 
after the cause of action. It is a fact, therefore, that a suit by 
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Government for the assessment of land, held rent-free, is subject 
to the law of limitation. Can it then be consistently maintained, 
that a suit for assessment of land held rent-free, that^is for resump¬ 
tion by a Zemindar, who stands in the place of Government, 
irom whose right his is derivative, is not subject to any law of 
limitation? Or that a suit to assess lands paying a fixed quit- 
rent, is not subject to the law of limitation, when a suit to assess 
lands held rent-free, is subject to such law ? 

To adopt the words of the decision of 1818 “ conversely,” 
The claim in both cases is to assess; and there is no reason why 
the principle (or rather tli q fact) which has been applied to the 
one case, should not be applicable to the other. The principle 
applied in the decision of 1848, is an opinion of the judges : the 
fact I have applied, is a positive law in force. 

I make no observations -with regard to the right of auction- 
puichasers of lands sold for arrears of revenue to resume, being 
subject to the law of limitation, as the question is not judicially 
before us in this case. I think, however, the reasoning of 
Ameer Alee on the point is conclusive. I hold the law of limi¬ 
tation to be applicable to original landholders, jtheir heirs and 
successors. 


Sir Robert Barlow. —In order to understand the merits of 
this case, reference must be had to the state of the law at the 
earliest period after the Company's accession to the dewannee. 

In the resolutions and rules for the administration of justice, 
passed in the years A. D. 1772, and 1780-81-87, provision is 
made foi the trial of contested civil rights, and the determina¬ 
tion of them by the provincial Courts of Dewanny in August, 
1772, by the superintendent of Dewauny Adawlut in April, 
1780, by the amended rules of July, 1781, and by the additional 
revising rules of 1787, in revocation of all former Resolutions, 
Regulations, or orders of the President and Council, or of the 
Governor General and Council. The twelve years' limitation 
law is to be found in each of these systems, and was from them, 
imported into the Regulation of 1703, when the civil law was 
first formally promulgated as a code for the guidance of the civil 
courts established by the legislature of that year. 
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^#yln 1793, however, a right of a very peculiar nature was createo 
and bestowed on the Zemindars, by Section 6, Regulation XIX. 
of that year, which empowered them to sue for assessment ol 
lands not exceeding 100 biggahs, held under an invalid lakhiraj 
title, within the limits of their several decennially settled estates. 
The boon was granted by the Honorable Company, by the Re¬ 
gulation which entitled the Government to the samfe rights over 
lands in excess of 100 biggahs. 

Section 3, of Regulation XIX. last quoted, declared lands, held 




under grants made since 12th August, 1765, and previous to the 
1st December, 1790, invalid, unless confirmed by the Govern¬ 
ment, and they became liable to payment of revenue. 

The right to assess rents on lands not exceeding 100 biggahs, 
was given to Zemindars, and by Section 11, they are to institute 
suits for recovery of it in the Dewannee Courts, no limitation 
being in the law specifically laid down for commencement of 
such an action. 

Section 14, of Regulation III. of 1793, was passed on the 
same day as Regulation XIX. on the 1 st Mai/, and enacts that 
no suit shall be heard “ if the cause of action shall have arisen 
ttvelveyears before any suit shall have been commenced on account 
of it.” 

By .Regulation XIX. the legislature in 1793, for the first time, 
created a neio class of cases, not referred to in the limitation laws 
of 1772 to 1787, for right of action as regards resumption of any 
illegal lakhiraj tenures under 100 biggahs, by Zemindars, which 


did not exist before 1793. 

That right was, however, then granted, and Zemindars were 
allowed to better themselves by looking to the validity or other¬ 
wise of grants between 12th August, 1765, and 1st December, 
1790, under Sections 0, and 11, while'the Government itself, by 
Section 7, of the Regulation, also claimed right of assessment 
upon lauds held under similar illegal tenures, but the law no¬ 
where prescribed, as regards them, the necessity of an action 
within twelve years from the date of the enactment. 

It is true that the right of action was given in 1793, but the 
cause of action was, by the specification of August, 1765, thrown 
back twenty-live years; and if Section 14, of Regulation III. 
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was to be of any force in such cases, the right of action was 
already gone at the very time it was said to have been given. 
But could Section 14, can any law, have retrospective effect, 
without a clear and distinct provision that such is the intention 
of the framer of the law ? I apprehend it cannot, and if it be so, 
then neither can Section 14, of Regulation III. bear upon the 
question more than the codes antecedent to 1793, These last 
could not provide for the case under consideration ; for on the 
1st of May, 1793, only, the new right of action was created, and 
on the same 1st of May the old codes became inoperative. 

Since 1793, certainly no law has been cited to prove the short 
limitation is applicable to the case in point, while the extended 
period claimed by the Zemindars has always been accorded to 
them, by the spirit of legislation and the construction and prac¬ 
tice of the courts. 

As I was one of the judges* on the bench when the decision 
of the 20.th May, 1848, was passed, I must notice one or two of 
the arguments used on the present occasion. 

The precedent, upon which the lower courts have relied,-and 
upon which this special appeal was admitted, is that of the Raja 
of Burdwan versus Government, decided by Her Majesty’s Privy 
Council on 21st June, 1851; judgment was given in favor of the 
appellant upon proof of lapse of sixty years from date of cause of ac¬ 
tion, by which the respondent was held to be concluded under Re¬ 
gulation II. of 1805, The decision of the Sudder Dewanny Adaw- 
lut of 1848,t had reference only to lapse of twelve years and to 
Section 14, Regulation III. of 1793, the general law of limitation 
in the courts of the Honorable East India Company, and declar¬ 
ed that that law did not apply to suits by Zemindars for the 
assessment of lands held under Section G, Regulation XIX. on 
invalid lakhiraj titles. The collector’s decision was of January, 
1843, that of the judge, January, 1815, so that the sixty years’ 
limitation could not possibly arise in the case, and the Privy 
Council decision is not in consequence in point in the case noted. J 


* Prose nt: Mr. Tucker, Sir R. Barlow, Bart., Mr. J. A. F. Hawkins, 
t Sheikh Shufjrutoollah versus Jeykislion Mookerjea, plaintiff, respondent. 
t Q-ungadlmr Banorjea, appellant, versus Satcowrco Sircar, respondent, now 
before the Court. 
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The issue before us is, whether lakhiraj grants between 12tli 
August, 1765 and the 1st December, 1790, can be contested by 
Zemindars seeking to resume, the period of twelve years present¬ 
ed by Section 14, Regulation III. of 1793, notwithstanding ? 

But if by the general law of limitation of 1793, twelve years 
was intended by the legislature of that time, to be enforced 


against such suits by Zemindars, any declaration in their favor, 
in regard to lands not exceeding 100 beegas, was absolutely a 
nullity, and the privilege proferred a snare, for twice twelve 
years had actually lapsed when Regulation III. of 1793 was 
passed, and no action to set aside an illegal lakhiraj from 
August 1765 to August, 1777, and again from the latter date to 
1790, brought by a Zemindar, could be entertained in the 
Courts in 1793, when both Regulations III. and XIX. were 
passed on the 1st May. 

From this it may be reasonably inferred that resumption claims 
by Zemindars were not held by the authorities, who enacted the 
Regulations of that year to come under the scope of the general 
law, Regulation III.; but were considered exceptional cases, 
and treated as such. 

Much stress has, in the course of the argument, been laid on 


Regulation II. of 1805. It is true that Government by Clause 

o 

2, Section 2, limited their own power to sue to sixty years, in all 
cases. 'But there is a very remarkable passage in Clause 1, which v 
runs, “ the limitation of twelve years, for commencement of civil 
suits under certain provisions and exceptions, which, in pursu¬ 
ance of former rules of practice, has been continued and prescrib¬ 
ed by Section 14, Regulation III. of 1793,” &c., I would ask 
what are these “exceptional cases” thus referred to, and is there 
in any part of Regulation II. any provision made for the dis¬ 
posal of them ? A special right of action is, by Section G, Regu¬ 
lation XIX. 1793, given to Zemindars for rent of lands not 
exceeding 100 biggahs; how could this right be asserted on the 
supposition that the twelve years law was intended to be, and 
was, applicable to such cases by the then legislature? Though 
Clause 3, Section 3, Regulation II. of 1805 repeats the injunc¬ 
tions of Section 14, Regulation III. of 1793, in respect of a 
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peculiar class of cases, and restricts Government—see Clause 2, 
Section 2 ,—to sixty years in every case, while it extends the 
right of individual's under certain circumstances of fraud, &e., 
to sue within sixty years, it remains silent altogether as to time 
for the institution of the “exceptional cases” referred to in 
Clause 1, Section 2. Now what were these exceptional cases, 
cases not governed by the general limitation ? I apprehend they 
must have been none other than those spoken of in Section 6, 
Regulation XIX. of 1793, regarding rents of land not exceed¬ 
ing 100 biggahs declared to he the right of the Zemindar after 
resumption, by suit under Section 11; for otherwise, the boon 
then conferred by Government on the Zemindars in regard to 
sucli lands was, on the very same day that it was granted, re¬ 
voked. The marginal note prepared by Mr. Harrington, and to 
be found at the foot of page 494, volume II. of his valuable analy¬ 
sis of the Regulations* points out the nature of this boon, which 
while it enabled the Zemindar to meet his responsibilities with 
greater promptitude, also rendered the revenue of Government 
more secure. Lands not exceeding 100 biggahs in all the es- 
tates, not having been subjected by the decennial settlement to 

* From the terms and general tenor of this Section, it seems evident that 
revenue, or rather rent, assessable on land, not exceeding 100 biggahs, is meant to 
be assigned to the person responsible for the public revenue of the estate, in 
which the land may be situated. Article 6 of the Regulation, passed on the 1st 
December, 1790, where by the revenue assessed on portions of villages, not exceed¬ 
ing 100 Sicca rupees per annum, was declared to belong to the person responsi¬ 
ble to Government for the revenue of such villages, whether he be zemindar or 
farmer, also corroborates this construction and, it is further confirmed by a remark 
in the public minute, on which these Regulations were founded, that u the reve - 
nue arising from these little spots will lighten the assessment upon the 'villages , and 
consequently render it more secure which would not be the case, if any person 
not answerable for the public assessment, were to receive the rent assessed upon 
the small spots of land referred to. Ypt dependent talookdars, viz,, talookdars 
who, as under-tenants, pay rent to zemindars, and who consequently are not 
responsible for the revenue payable to Government, (unless the rent demandablo 
horn them by the officers of Government during a khas collection can be so con- 
sideied) appear to be recognised in Sections 9 and 11, (subsequently cited) as 
entitled, with supeiior land-holders and sudder farmers, to sue for and receive 
the revenue or rent, assessable upon land, not exceeding 100 biggahs, within tho 
provisions of Section 6. 
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aymenfc of revenue, their rents of course enlarged the means ot 
the Zemindars and added to their resources. Would such a 
boon have been conferred and withdrawn on the same day by 
the then Government? It cannot be supposed that the framers 
of the code of 1793 acted with such inconsistency, But I shall 
presently show that subsequent legislation and uniform practice 
are opposed to the argument that limitation does apply to cases 
under Section 6 of Regulation XIX. of 1793. Resumed ten¬ 
ures, of the description therein referred to, are declared to belong 
to the Zemindar c< notwithstanding any thing said in Section 8, 
Regulation I. of 1793, in the declaration made to the Zemindars, 
independent talookdars and other actual proprietors, as to the 
necessity of the ruling power providing for the protection and 
welfare of the dependent talookdars, ryots and other cultivators 
of the soil.” Viewing the rights of the holders of these lands 
under 100 biggahs in the same light as Mr. Harrington in his 
note, just quoted, I cannot understand how the law of limitation, 
which supposes adverse possession under a proprietary right, can 
be made applicable to such cases. The holder of such a tenure 
is, in Section 6, Regulation XIX. called a dependent talookdar , 
and it might be said as such he had some proprietary right; 
but the true meaning of the term dependent talookdar will be 
seen by ^contrasting Sections 5, 6 and 7, of Regulation VIII. 
of 1793, where the difference between an independent talookdar 
or actual proprietor and dependent talookdars , ryots and other 
cultivators, is distinctly shown, and the holder of a tenure, 
under Section 0, of Regulation XIX. is clearly not within the 
category of actual proprietors,* the mere assertion of a lalchiraj 
title to lands confessedly within the limits of a known Zemin- 
daree is no sufficient proof to entitle the claimant to the position 
of an actual proprietor. 

In regard to Regulation II. of 1805, I would observe that it 
nowhere is adverse in specific terms to the claim of the Zemin- 
dar after lapse of twelve years; in fact the general object of 
that law is to enlarge the period for institution of a suit in the 

* See 6 article, resolution of Government, dated the 1st December, 1790, refer¬ 
red to in the abovo note. 
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cases indicated in Section 2, and in Clause 1, Section 3 ; and 
the limit of twelve years is only made applicable to the parti¬ 
cular cases laid down in Clause 3 of that Section. -Indeed tlie 
allusion to exceptional cases in Clause 1, Section 2, is the sole 
point which deserves much weight in the consideration of what is 
before us. It evidently refers to cases not within the provisions 
of the law in question, and the decisions of the courts, so far as 
they are forthcoming, are uniformly in concord on the subject 
of its applicability equally with the Regulation III. of 1793, to 
suits by Zemindars against illegal holders of lalchiraj tenures not 
exceeding 100 biggahs under Section 6, Regulation XIX. of 
1793, of a date between 1765 and 1790. 

The legislature, too, has given its sanction to the construction 
~ of the law so repeatedly declared from the bench during a long 
course of years. I would only refer to Section 2, Section 3, and 
Section 30, Regulation II. of IS 19, in proof of this fact. Section 
2, of the Regulation, though it rescinds many Sections of Regu¬ 
lation XIX. of 1793, leaves Sections 6 and 11, (those on which 
the Zemindars rely,) in force. Clause 1 of Section 3, enacts 


that all lands not included inlimits of a decennially-settled estate, 
not being lands for which a distinct settlement may have been 
since made or held free under a valid and legal title, specified in 
Regulation XIX. of 1793, shall be liable to assessment, whether 
above or below 100 biggahs, and shall belong to Government, 
provided nothing shall be construed to affect the reserved rights 
of Zemindars and other proprietors of estates to the exclusive 
enjoyment of rents assessed on land held on invalid tenure, with¬ 
in the limits of their respective estates, of which the extent 
may not exceed 100 biggahs. By Section 30, on the institution 
of suits in the civil courts for resumption of illegal tenures, or 
actions for holding lands exempt from payment of rent, the 
parties in either case are required to appear before the collector, 
and that officer is, by the law, directed to report, for the infor¬ 
mation of the Court, liis opinion upon the nature and validity of 
the Takhiraj title. 

It the twelve years’ limitation law had been intended to affect 
suits under this law, for what purpose were these Sections of Re- 
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gulation II. of 1819 introduced, fourteen years after Regulation 
II. of 1805, and twenty-six years after Regulation III. of 1793 ? 

That a right of action beyond the twelve years was in the 
mind of the authorities of that day, as regards a particular class 
of cases, is manifest; for by Section 10, Regulation XIX.no 
length of possession shall be considered to give validity to any 
grant, whether exceeding a hundred biggahs or not, either witli 
regard to the property in the soil or the rent of it, made after 
1790. 


If the Government of 1793 overlooked the effect of their limi¬ 
tation law, did that of 1819 also disregard its provisions, and 
v perpetuate, by Regulation II. of that year, the error which the 
previous legislators of the country had committed, much to the 
inconvenience of the parties and disturbance of possession of 
land property ? 

Passing over Regulation XIV. of 1825, which lays down rules 
for the resumption of illegal tenures, generally, I come to the 
sale law, Act I. of 1845. Section 26 confers upon the purchaser 
at public sale for recovery of arrears of revenue, certain privi¬ 
leges. It declares “ he shall acquire the estate free of all incum¬ 
brances which may have been imposed on it after the time of 
settlement , and shall be entitled, amongst other things, to eject 
all tenants with certain exceptions named;” but the auction-pur¬ 
chaser was declared, by the full bench decision* of 1851, page 
116, dated 27th February, to have acquired, by Section 29, 
Regulation XI. of 1822, all the privileges which the holder, at 
the time of the decennial-settlement held . 

This Regulation (II. of 1819,) draws no distinction between 
a private or public purchaser claiming to resume in general terms 
all. No mention of course is made of the tenures described in 
Section 6, Regulation XIX. of 1793; as regards such tenures, 
the public and private purchaser must therefore be held to stand 
in the same position as the Zemindar of 1793 stood, and if the 
original Zemindar was not debarred then from suing a holder of 
alleged lahhiraj land, not exceeding 100 biggahs, and nothing in 
law since has specifically deprived his successors of the rights 
* Present: Messrs. Tucker, Dick and J. R. Colvin. 
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which lie enjoyed at the time of the decennial settlement, I am 
unable to discover how the general limitation law of twelve years 
should debar either a public or private purchaser of the right to 
resume such tenures now. For, be it observed, Act I. of 1815 
gives no special benefit to the state, it merely upholds the in¬ 
tegrity of the decennial settlement, and the Government claim 
to the revenues of the country. These are recoverable by the 
same process equally from a private or a public purchaser, and 
the Government could not have contemplated any measure plac¬ 
ing the public purchaser in a more favorable position than the 
private, as regards lands held under an illegal title previous to 
1793. The law, up to the present date, has been so construed. 

If, then, there be any strength in the argument notf used; if 
~ a right conferred on the Zemindar by Section 6, Regulation 
XIX. of 1793, has never, by any provision of law, as construed 
by the legislature, and by the judges, almost invariably from 
that date to the present, been distinctly and specifically annul¬ 
led; if the universally admitted principle “stare decisis” be 
sound, and the practice of the Court be a guide; the inapplica¬ 
bility of the general law of limitation to cases of the nature 
now under consideration is, I hold, a settled question, and 1 
cannot but be sensible of the great support which this view of 
the question derives from the uniform and uninterrupted course 
of legislation and practice. Under such circumstances, I am un¬ 
willing to depart from a course sanctioned by the highest autho¬ 
rity for nearly half a century,—a period which has made the 
dictum of inapplicability of the general limitation to the cases 
now before us, law, or at least has given it the force of law. 

Were the decision of 1818 the only decision on the point, or 
did I perceive any thing opposed to reason in that judgment, I 
might hesitate ere I adopted tlie ground on which it relies. 
M hen, however, I know that the decisions of the Court have 
hitherto gone all one way; that they have been given by various 
judges, on solemn argument heard; that numerous transactions 
have taken place on the strength of them, and as many titles 
under them have been forfeited, and that the weight and autho¬ 
rity of the Court has heretofore been always in favor of the 
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view adopted by the Court in 1848, I feel myself bound by the 
current of decisions which have established a fixed principle and 
rule, from which we cannot depart without incurring the risk of 
unsettling property and creating uncertainty and apprehension 
in those whose cases have already been adjudicated. 

In the decision of 1848, allusion is made to the draft of a 
law, drawn by Mr. F. Millet, upon whom the special duty of pre¬ 


paring an Act, consolidating the rules regarding rent-free tenures, 
was imposed by the Government. 

After a lengthened correspondence with the Board of Revenue 
and other revenue officers, and after consulting all the ancient 
records in the several offices, Mr. Millet came to the conclusion* 
that the limitation of twelve years had never been applied to 
the tenures now under consideration; that they were assailable, 
notwithstanding the provision of Section 14, Regulation III. 
and reported accordingly. The opinion of a public officer, so 
conversant as Mr. Millet was with the subject, deserves every 
weight. 

A new law of limitation is now before the legislative council, 


but whatever may be the view of the Court of the question as a 
general one, with reference to a recent communication from the 
Hon’ble Court of Directors and the proposal made to re-consider 
the existing limitation law, I hold that the practice and decisions 
of the Court must guide it in regard to cases now pending. 
Legislation, if deemed necessary, will of course provide for the 
future. 

Messrs. H. T. Raikes and B. J. Colvin.— The case before 
us of Gungadhur Banerjea, appellant, versus Satcowree Sircar 
and others, respondents, is one in which a putneedar sued to 
subject a small lakhiraj holding within Jiis putnee to payment ot 
revenue, under Regulation XIX. of 1793, and Section 30, Regu¬ 
lation II. of 1819, and the claim was dismissed by the judge in 
appeal, under Section 14, Regulation III. of 1793, oil the ground 
that the suit for revenue is now barred by lapse of time. 

As the Sudder Court’s decision of the 20th May, 1848, which 
has hitherto been the governing decision on the point, lays down 
• See Sections 25 and 113 of liis draft law in 1837. 
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that no law of limitation can apply to suits of this nature, and 
this ruling is known to be at variance with a late decision of the 


Privy Council, applying the sixty years law of limitation to a 
claim of the Government to resume some rent-free lands in 
Burdwan, a question has been raised in several certificates of 
special appeal lately admitted, as to the legal soundness of the 
Court's opinion, enunciated in 1848 ; the law point has, there¬ 
fore, been re-argued by the pleader in this case, and we have to 
consider whether any and what law of limitation applies to these 
suits. 


Section 6, Regulation XIX. of 1793, makes over to the person 
responsible for the discharge of the revenue of the estate or de¬ 
pendent talook in which the land may be situated, the revenue of 
- land not exceeding 100 biggahs that may have been alienated by 
any one grant made previous to the 1st of December, 1790; and 
Section 11 distinctly provides that the only mode by which 
such revenue shall be recovered by the proprietors and others, is 
by suit in the Court of Dewauny Adawlut. As the law peremp¬ 
torily requires that these suits shall be instituted in the civil 
courts of the country, it appears to us to follow,* as a natural 
consequence, that the legislature must have intended that the 
mode of procedure of those courts would govern the trial and 
decision of these suits; and as the civil courts are prohibited, by 
Section 14, Regulation III. of 1793, hearing, trying or determin¬ 
ing the merits of any suit whatever if the cause of action shall 
have arisen twelve years before any suit shall have been com¬ 
menced on account of it, this general provision of the law must 
apply to these suits as well as to all other when necessaiy, unless 
it be shown that they have been exempted from its• operation 
or that the claim is of such a peculiar nature, that limitation 
can never be said to stop its course. 

Although it is admitted that these suits are not exempted by 
any positive enactment, yet it has been argued before us, and 
the same view is adopted in the decision of 1S48, that when the 
laws bearing on this subject were promulgated, in 1793, the 
greater portion of these grants were even then, by lapse of time, 
beyond the cognizance of the courts, if the twelve years lirnita- 
4 B 2 
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ion could be applied to them; consequently the legislature must 
be held to have known this, and could never have intended that 
the rule should be applied to them, and the boon to the zemin- 


' dars be made worthless. 

Section 2, Regulation XIX. of 3793, declares all grants made 
previous to the 12th August, 1765 to be valid , provided the gran¬ 
tor actually and bond fide obtained possession of the land so grant¬ 
ed previous to the date abovementioned, and the land bad not 
been subsequently rendered subject to payment of revenue, but 
Clause 4 of the same section, provides that the heirs of any person 
noio. holding land exempt from the payment of revenue, under a 
grant made previous to the Dewannee, should not be entitled to 
succeed, unless on proof that the grant was, by its terms, or 
by usage, hereditary. 

Grants after 12th of August, 1705, and before 1st December, 
1790, were, by Section 3, of the Regulation, declared invalid, 
unless made or confirmed under the authority of Government. 

The effect of this law on lakhiraj grants existing in 1793, 
was that a life-interest was secured to the then holders who had 
held from before 1765, that the Zemindar’s right to question the 
validity of the title only accrued on a succession taking place, 
and the question would then be the hereditary nature of the 
grant. - We cannot therefore understand how any limitation had 
begun to run in these cases. In other cases, that is in those 
cases where the stipulated conditions were wanting, and also 
where the grant was subsequent to 1765, the right of the Ze¬ 
mindar arose to him only from the date of the law under, which 
Government delegated to him its rights to recover the revenue, 
i. e., in 1793; up to that time no laio of limitation had restrict¬ 
ed the rights of the Government; the proceedings of the revenue 
officers being only made cognizable by the judicial courts in 
1793, as we gather from the preamble of Regulation III. of that 
year. If then, we have understood the provisions of Regulation 
XIX. of 1793 rightly, they show that the legislature had no 
orounds to believe that the general law of limitation, enacted by 
Section 14, Regulation III. of 1793 would, if pleaded in these 
suits, deprive the Zemindar of his remedy; and the special pro- 
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vision in Section 12, against any detriment to the Government 
from lapse of time, in suits of tlie same nature, was clearly in¬ 
tended to bar the operation of Section 14, Regulation III. of 
1793 at any future period, when, under the system then intro¬ 


duced of bringing such claims before the Dewanny Courts, the 
limitation law might necessarily affect them. 

As far then as any inference can be drawn from the provisions 
of Regulation XIX. of 1793, it is in favour of the application of 


Section 14, Regulation III. of 1793, to these suits; the Courts * 
of judicature are directed to apply in cases indicated in Clause 2, 
Section 2, where its applicability might have been doubtful, and 
its operation is specially barred by Section 12, when it might 
have proved detrimental to the revenual interests of the Govern- 
~ ment. 


It has, however, been argued that the suit is one to which no 
limitation can apply, as the cause of action is the proprietor’s 
right to take rent from his tenant, the lakhirajdar, which no 
lapse of time can deprive him of. We do not see the force of 
this argument here, nor do we perceive the analogy cpioted by 
the Court in 1848 between a lakhirajdar and a ~ mocurureedar . 
Between the latter and his proprietor, only one point can be dis¬ 
puted, namely, the amount of rent to be paid, no conflict of 
proprietary right can bo put in issue between them; whereas 
between the Zemindar and the lakhirajdar there is an equality 
in all respects when the suit is brought . The lakhirajdar sets up 
an adverse proprietary right, represented by the enjoyment of 
that portion of the rents which the State claims as revenue, and 
which the Zemindar, under the privilege conveyed to him, seeks 
to be put in possession of. The result of the suit may make the 
lakhirajdar a dependent talookdar, and then, in our opinion, is 
the commencement of the relation of landlord and tenant be¬ 
tween them; but until that point is settled in the landlord’s 
favour, we cannot consider the cause of action to be nothing more 
than the right to assess. Had the legislature in 1793 viewed it 
in this light, it would not have so unequally applied the law of 
limitation as to bar a suit by a person suing to exempt his land 
from payment of revenue after twelve years; as in Clause 2, 
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lection 2, Regulation XIX. of 1793, the subject-matter in suit 
must be precisely the same, whether the suit be brought by a 
proprietor or by the would-be lakhirajdar; it seems to us there¬ 
fore impossible to bring the suit by one party within the scope 
of the law, and exclude that brought by the other from its oper¬ 


ation. 

Having thus considered all that has been urged regarding the 
exclusion of these suits from the effect of limitation, under the 
laws of 1793, we would add that, in our judgment, subsequent 
legislation has not in any respect altered their position. Section 
30, Regulation II. of 1819, permitted these suits to be tried by 
the collector of revenue, but enacted no alteration of the law he 
was bound to administer; and Regulation II. of 1805 only ex¬ 
tends the limitation period to sixty years, under the peculiar 
circumstances therein provided for. 

Our view of the case is, therefore, opposed to the Sudder Court's 
ruling in 1848, and we hold that the general law of limitation 
does apply to resumption suits, but it does not follow, as argued 
by the pleader for the lakhirajdars, that because those who had 
the right given them in 1793 neglected to enforce it within 
twelve years, an auction-purchaser is barred from doing so. 

The principle laid dowrf by our law of limitation, appears to us 
to be this, that if a person neglects to prefer his claim within 
twelve years, he is deprived of any remedy the courts could have 
given him, but this lapse of time creates no prescriptive title for 
the party in possession, it simply bars the prosecution of an 
adverse right on the part of the person and his representatives 
who has neglected to sue for it. Where the law, as in the case 
of auction-purchasers, has reserved to them the rights and pri¬ 
vileges of the first engager with Government, and professes to 
make over the estate “ free from any accidents or incumbrances" 
imposed upon it, the neglect of the first engagee, no more than 
his act or deed, can impose restrictions on the purchaser, and 
we therefore hold that he is not prejudiced by a lapse of time, 
which misfit have barred the suit of the former incumbent. The 
very comprehensive terms of Sections 29 and 30, of Regulation 
XI. of 1822, indicate that the rights of auction-purchasers are not 
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confined to the dissolution of engagements entered into subse¬ 
quent to the settlement with Gorvernment, Section 29 distinct¬ 
ly providing that “ no claim of right on any act of the original 
engager or his representative, or any plea, impeaching the title, 
by which the said engager may have held, shall be allowed to 
impugn the right of the revenue authorities to make the sale, 
or to bar or affect the title and interest conveyed to the purchaser of 
the sale,” and again in Section 30, “ all tenures, which may 
have originated with the defaulter or his predecessors, being 
representatives or assignees of the original engager, as well as 
all agreements with ryots settled or credited with the first 
engager or his representatives, subsecpiently to the settlement, as 
well as all tenures which the first engager mdy, under the conditions 
~ of his settlement , have been competent to set aside , alter or renew, 
shall be liable to be avoided and annulled by the purchaser of the 
estate. These provisions, coupled with the declaration in Section 
29, that “ the act of sale transfers to the purchaser, all the pro¬ 
perty and privileges , which the engaging party possessed and 
exercised at the time of settlement, free from any accidents or 
incumbrances that may subsecpiently have been imposed or have 
supervened thereupon,” must be held to have conferred on 
auction-purchasers all the rights of whatever description, that 
appertained to the original proprietor at the time of settlemeiit, 
or was acquired by virtue of his engagement with the Govern¬ 
ment; there can be no doubt one of these privileges was the 
right to the revenue of these holdings when declared liable to 


resumption, and that privilege therefore devolves on the pur¬ 
chaser unimpaired by any act or omission on the part of the 
first engager. We are aware that these Sections of Regulation 
XI. of 1822, have been rescinded with the rest of the Regula¬ 
tion, but they may, we think, be still regarded as affording a 
fair exposition of the Government’s own view on the subject. 
See also Sudder Dewanny Adawlut Decision of the 27th Febru¬ 
ary, 1851, page 116. 


On the conclusion we have come to above, we see no reason to 
interfere with the judge’s decision in the particular case before 
us. 


Mu. J. PI. Patton. —The question before the Court is the 
applicability or otherwise of the general law of limitation to suits 
brought by Zemindars for the resumption of lakhiraj tenures. 
It is very important, and a very difficult question, and I proceed 
to its determination with much diffidence and mistrust of my 
ability to do the subject justice. 

The legal enactments that bear principally upon the question, 
are the general and special laws of limitation, the law for secur¬ 
ing rights to lands wrongfully alienated, and the law for the 
resumption of revenue lands held free from assessment under 
illegal or invalid tenure. These are comprised in Section 14«, 
Regulation III. of 1793, Section 2, Regulation II. of 1S05, 
Regulation XIX. of 1793 and Regulation II. of 1819. Other 
corresponding Regulations, subsequently enacted, have direct 
reference to these laws, and must be viewed in close connexion 
with them. 

The first noticed law is conclusive and imperative in its re¬ 
quirements. It interdicts the judicial cognizance of any matter, 
the cause of action of which shall have arisen twelve years before 
the institution of a suit on account of it. 

These terms are unquestionably of general and sweeping ap¬ 
plication, but the course of legislation warrants the presumption 
that their scope and tendency have reference to questions of pro¬ 
prietary right and title, to the exception of matters of resump¬ 
tion and revenue. That they were not intended to be made 
applicable to cases for the redemption of the revenue of lands 
alienated without sufficient authority, where the question of 
right of property does not arise, and the conflict of adverse titles 
is not created, or to cases for the resumption of rent-free tenures 
under 100 higgahs, is manifest by the enactment of other laws 
which contain provisions directly hostile to their spirit and ten¬ 
dency, both express and implied. 

These exceptions are to be found in the enactments above quot¬ 
ed by me in succession to the first. Section 2, Regulation II. 
of 1805, declares the express exception, and enlarges the period 
of limitation for suits for the recovery of the public revenue from 
twelve to sixty years, and Regulations XIX. of 1793 and II. of 
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J819, disclose the implied exceptions, by providing rules for try¬ 
ing the validity of titles to liold land exempted from the pay¬ 
ment of revenue under grants of date subsequent to the acces¬ 
sion of the company to the Dewannee, and for resuming the 
revenue of lands held free from assessment under invalid tenure. 

Now the grants under which lands are held exempt from as. 
sessment and payment of revenue, consist of three classes : first, 
those made previously to the 12th August, 1765; secondly , 
those made subsequently to that date, and prior to 1st Decem¬ 
ber, 1790 ; thirdly , those made posteriorly to the latter date. The 
first are declared valid under certain conditions made by Section 
2, Regulation XIX. of 1793, namely, “ provided the grantee 
actually and bond fide obtained possession of the land so granted 
previous to the date above-mentioned, and the land shall not 
have been subsequently rendered subject to the payment of 
revenue by the officers or the orders of Government.” The 
second are pronounced invalid by Section 3, of the same law, 
unless registered and sanctioned under the authority of Govern¬ 
ment ; and the third are held to be null and void by Section 10, 
no length of possession being considered hereafter to give validity 
to such “ either with regard to property in the soil or the rents 
of it.” 

All these grants necessarily conveyed real or spurious titles, 
and the laws I have adverted to, make provision to test the 
validity of those titles against resumption, and detail the process 
of inquiry and investigation peculiar to the circumstances of 
each class. 

Limitation, as I have above shown, cannot be applied to grants 
of the third class. No length of possession is to give them 
validity as rent-free tenures. 

That the twelve years’ rule had run entirely against those of 
the first and for the most part against those of the second class 
in 1/03, there can be no possible question, and yet we have 
laws and enactments published in that and subsequent years 
prescribing rules of practice to test the validity of those tenures 
and to resume them, when found to be invalid or illegal. Can 
any thing be more strikingly incongruous than this state of the 
-1 c 
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positive enactment of remedial measure against evils placed be¬ 
yond the reach of those remedies by the express dictum of law ! 

How is the anomaly to be explained and how the requirements 
of the general law of limitation be made to consist with the pro¬ 
visions of the special and exceptional law of resumption? I 
know one solution only of the difficulty, and that is that the 
legislature, in framing those obviously conflicting enactments, 
never contemplated that they would come into collision, or that 
the provisions of the one could, under any circumstances or by 
any means, affect cases brought under the operation of the other. 

I shall endeavour to show how the provisions of the latter law 
bear generally upon the question under consideration. I have 
already referred to its second, third and tenth Sections, and they, 
in a very direct manner, prove that the general law of limitation 
was not intended to be made applicable to suits coining under 
the scope of the special and exceptional law. Sections 4* and 5, 
provide for the assessment of the lands alienated previously to 
the 1st December, 1790 , and the adjustment of differences be¬ 
tween the grantor and grantee regarding the proprietary right 
in those lands, ruling that such disputes were to be consideied 
as matters of a private nature, to be determined by a suit in 
court.” They also maintain the right of possession of the grantee 
over the grantor until ejected by a decree of court, and direct 
that in the interim the engagement for the revenue should be 
made with the Zemindar. These Sections relating to matters 
between grantor and grantee, have no direct concern with the 
subject-matter of the present discussion, beyond evidencing the 
fact that in the eyes of the law the general rights of the proprie¬ 
tor are held to be superior to those qf grantees and holders of 
rent-free tenures. Section 6, distinctly maintains the absolute 
rights and privileges of the Zemindar, and provides that the 
revenue assessed on lands not exceeding 100 biggahs, comprised 
in the grants of the second class, shall belong to the landholder, 
and Section 7, that the revenue assessable on all such lands 
exceeding 100 biggahs, shall be the right of Government. Sec¬ 
tions 8 and 9, lay down rules for fixing the respective assess- 
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menfc of the above lands, and Section 11 enacts that a Zemindar 
wishing to resume lands under Section 6, must establish his 
right to rent by a decree of court, with no specification; however, 
that sucLl suit shall be brought within twelve years from the 
date of the origin of the cause of action. These are the only por¬ 
tions of the law which have a bearing upon the question before the 
court. The remainder treats of registrations of rent-free tenures, 
and lays down the modus operandi and the penalties incidental 
on a non-compliance with the rules. 

It may be urged that the special law of limitation and the 


general provisions enacted for the redemption of laMiraj te¬ 
nures, had for their object the furtherance of public claims only, 
such as the recovery of the Government revenue wrongfully 
alienated, and were not intended to extend to and affect private 
rights and interests. I cannot admit this restricted construction 
of the law. When I reflect upon the manifest intention of the 
legislature, at the earlier periods of our Indian history, to secure 
to the landholders the enjoyment of all the rights and privileges 
conferred on them by the permanent settlement, and consider the 
spirit which induced the concession to them of those rights and 
privileges in connection with the objects with which those con¬ 
cessions were made, namely, the well-being of the state and 
the prosperity of the people, I find it impossible to impute to 
it such contracted views. I cannot believe that it intended to 
benefit the state at the expense of the subject, to promote the 
punctual realization of the Government dues on the one .hand 
and to cripple the means of the landholder to contribute those 
dues on the other. Such illiberal policy never found place in 
the deliberations of the great and able statesmen who originat¬ 
ed the legislation of this vast empire. The benefit conferred 
must, of necessity, have been of a mutual and reciprocal cha¬ 
racter, intended to advantage alike the governing and the govern¬ 
ed, and to further the interests of both, by placing them in the 
same position and providing them with the same means of 
acquiring their rights. 

That this is not a forced interpretation of the law, is evident 
from the conditions laid down in Section 6, Regulation XIX, of 
4 c 2 
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T93, to which I liave already made reference, and Section 3, 
Regulation II. of 1819, which recognise the power of the ze¬ 
mindar to resume tenures under 100 biggalis, without any re¬ 
strictive provision in regard to fluxion of time, and rule that the 
exclusive enjoyment of the rents, assessed on lands to that ex¬ 
tent, held on invalid tenure within the limits of his estate, shall 
be reserved to the landholder with whom a permanent settle¬ 
ment has been concluded. 

Then again the sale law of 1845 affords additional corrobora¬ 
tion of the above views, by providing, by its 26th Section, to 
the auction purchase of an estate sold for arrears of revenue, the 
removal of all incumbrances made subsequently to the permanent 
settlement, and making exemptions of holders of hereditary 
tenures at fixed rates, and showing no such consideration to 
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rent-free grantees. 

It is further worthy of remark that the general law of limita- 
tion and the special and exceptional law for the resumption of 
invalid tenures were passed on the same day : and yet these re¬ 
spective provisions are antagonistic and diametrically opposed to 
each other, as light to darkness. To suppose that this discor¬ 
dance escaped the notice ot the framer of the laws, is lidicu- 
lous. No conceivable considerations can warrant such a sup¬ 
position. Plow then are the facts of the co-existence of the laws 
and the total incompatibility of their respective requirements 
to be accounted for, and what is the inference dedueible from 
such premises? I have anticipated the reply to this query in a 
former paragraph. There is no affinity between the two laws, 
and their provisions were never intended to have reciprocal 
operation. 

In summing up these remarks, I would record it as my opini¬ 
on that the twelve years’ rule of limitation was intended by the 
legislature to apply to matters involving questions of succession 
or right to real and personal property, debt, account, contract, 
partnership, marriage, caste and damages for injuries, and gen¬ 
erally all suits and complaints of a civil nature; and the sixty 
years’ rule to questions of resumption, assessment, revenue, land- 
rent and such like claims of a fiscal character. 
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Entertaining these views, I see nothing in the decision of the 
Privy Council, in the case of the Bajah of Burdwan, versus the 
East India Company, repugnant to the doctrine I advocate. It 
maintains inviolate the principle of the sixty years’ rule, and 
affirms no sanction to the applicability of the twelve years’ limit 
to suits brought by landholders to resume lakhiraj tenures. 

In conclusion, I have only to make reference to the prece¬ 
dents of this Court in support generally of my views on the sub¬ 
ject. These precedents are entitled to the highest respect. They 
are the result of the experience of more than half a century, and 
from their undeviating uniformity may be considered as based 
on the consolidated wisdom of the Court from the earliest epoch 
of our judicial rule. They are thus emphatically stamped with 
the authority of law, and ought not to be lightly set aside. Such 
a measure will in effect he the subversion of the established 
usage of years, and the formation on its ruins of a new rule 
of practice, an expedient calculated to unsettle the minds of the 
people, and shake their confidence in the perfection and consis¬ 
tency of the decisions of the highest judicial tribunal in the land. 

In consideration of the foregoing remarks, and the reasons 
urged in them, I would reverse the decision of the judge of 
Zillali Hooghly, in re Gungadlmr Banerjea, versus Satkowree 
Sirkar and others, maintaining the applicability of' the law of 
limitation to suits involving claims for the resumption of invalid 
rent-free tenures, and decree for the special appellant in support 
of his right to resume. 


Final Judgment. 

We uphold the decision of the Zillali judge, and dismiss the 
special appeal with costs. Gungadhur Banerjea, appellant. 10th 
September, 1855. 

The case of Hunter v. Gibbons contains some excellent remarks 
on the caution necessary before breaking through the “ Statute of 
Peace.” “Limitation by Prescription.” q. v. Jurist, January 
10th, 1859. 



COURT OP EXCHEQUER. 


MICHAELMAS TERM. 

Hunter v. Gibbons.— November 24 th, 1850. 

17 Sf 18 Viet. e. 125, s. 85 —Replication on equitable grounds — 
Statute of Limitations—Fraudulent concealment ., 

A declaration contained three counts. The first was for break¬ 
ing and entering the plaintiff’s land, digging therein, and carry¬ 
ing away his coal and minerals, and converting the same, whereby 
the soil fell in and injured the plaintiff’s mines, &c. The second 
alleged that P. B. was seised of the land, with the reversion in 
the plaintiff; that the defendant broke and entered the land, 

' and dug and carried away coal and minerals, whereby, after the 
death of P. B., and whilst the plaintiff was in possession, the 
soil fell in and injured the plaintiff’s mines, &c. The third 
alleged a seisin of the land in P. B., without impeachment of 
waste, with the reversion in the plaintiff, and a lease for years 
by P. B., to the defendant, with liberty to dig for coal and mi¬ 
nerals; that the defendant entered and did so in a negligent 
manner, whereby the soil fell in and injured the plaintiff’s mines. 
To this declaration the defendant pleaded the Statute of Limi¬ 
tations. The Court refused to allow the plaintiff to reply, for re¬ 
plication on equitable grounds, under the 17 & 18 Viet. c. 125, 
s. 85, that the conversion and trespass in the first count, and the 
grievances in the second and third counts, were fraudulently 
concealed from the plaintiff until within six years before the 
commencement of the suit. 

Pollock, C. B.—This rule ought to be discharged. I think 
we should establish a very mischievous precedent if we were to 
open the flood of litigation which we should open, were we to 
hold that such a replication as this could be replied to a plea of 
the Statute of Limitations. Still, if the meaning of the Legis¬ 
lature in this statute were, that such a replication should be al¬ 
lowed, whatever we might think of the mischief of the legisla¬ 
tion, we should be bound to give it obedience, and administer 
the law as made. But it appears to me that no case has decided 
that fraud is an answer in equity to the Statute of Limitations 
with respect to matters that occur in the way of wrong or con- 
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ract between man and man. In a state of doubt on the point, 
we ought not to make such a precedent, but tell the plaintiff 
that he must go into a court of equity, and there obtain the 
redress that Court ought to give him if his contention to-day has 
any foundation. He complains of a wrong done to him by tak¬ 
ing coal under his land. The answer set up is the Statute of 
Limitations —“ Whatever you complain of was done so long ago 
that I cannot be impeached or challenged in a court of law to 
answer anything about it.” He proposes to reply fraud to prevent 
the defendant setting up the statute, and to plead that by way 
of equitable replication. He cites one authority, the observation 
of Vice-Chancellor Wigram in Blah' v. JBromly, (5 Hare, 559), 
which certainly appears to me intended^ to convey the notion, 
that wherever there is a fraud the statute cannot be set up. If 
that be so, then, whenever a man sues here for a debt, and has 
been prevented from bringing his action within six years, in 
consequence of the fraud of the opposite party, in making him 
indefinite promises of payment, and such like, we ought to allow 
the equitable replication of that fraud; and I have no doubt 
that if we sanctioned such a course we should find replications of 
fraud on money demands as frequent as supposed verbal admis¬ 
sions of liability, to save the Statute of Limitations, made to at- 
tornies’ clerks were, before the excellent statute of Lord Ten- 
terden rendered a promise in writing necessary. 

Mr. Bovill, however, asks us to admit this replication, in 
order that a Court of error may decide the point one way or the 
other. But if this replication of fraud were admitted, there 
can be no doubt that the defendant would indignantly deny its 
truth as matter of fact, and say, that though lie may have taken 
underground some coal not belonging to him, it was a mere 
mistake, which he could not help—that he had no theodolite or 
means of taking angles, &c.; and nothing could be more unsatis¬ 
factory than an inquiry whether a man who fifteen years ago, 
took some of his neighbour’s coal took it by mistake or by 
fraud. 

I am of opinion that equity would not make a decree forbid¬ 
ding the defendant to set up this defence; and it is on that 
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riilciple I chiefly rest my view of the case. A judge in equity 
would rather say, if the plaintiff wanted equity he should go there. 
But we, at all events, cannot prevent a man making use of a 
defence which the law gives him, and I think we ought not to 
put the party to the expense to which he would be put, if we 
allowed this replication to be pleaded. 

Aldekson, B.— I am of the same opinion. So long ago as 
the reign of James I. there was a statute passed which said, no 
actions for trespass shall be brought but within a limited time, 
and that time is six years " next after the cause of action ” That 
is absolute. The Legislature say, you shall not bring an action 
for such an act unless within such a period. They do not add, 
unless you have been prevented by fraud, or in any other way 
blinded to the existence of your rights, but they positively say 
you shall not do it after that time. That being so, we are called 
on to lay down that you may do it, if you have been prevented 
by fraud from proceeding sooner. That ought to have been a 
clause in the act if the Legislature meant so, and possibly a good 
deal might be said on both sides of the question whether there 
ouu’ht not to have been such a clause. But there is no such 
clause, and every person has been acting on the belief (at least, 
ever since I can recollect) that trespasses underground are as 
much trespasses as if they were above ground^ and that the 


Statute of Limitations is the same for both. When I went the 
Northern circuit there were many cases, which I thought very 
hard, of persons cheated of their coal in this way, but the wrong 
was always considered barred unless an action were brought 
within the time limited by the statute. I am not prepared to 
say equity would not interfere here if the circumstances shewed 
a trust between the parties, or some other relation between them 
to justify such interference. Neither am I prepared to say that 
equity would not under certain circumstances prohibit parties 
from setting up the Statute of Limitations. Sometimes they 
do interfere to prevent inequitable defence, e. g. a trustee from 
setting up an outstanding term against his cestui que trust. 
But in a court of law the judge was obliged to allow that de¬ 
fence, however inequitable. Thank God that is at an end \ now 
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we may have an equitable plea to meet such cases, and therefore 
if there be cases where equity would prevent the Statute of Li¬ 
mitations being set up, I am not prepared to say that a replica¬ 
tion for that purpose might not be allowed at law. But I am 
not aware that equity would prevent the operation of the Statute 
of Limitations in a ease like the present. 

I am glad to know that if we are wrong in our decision, the 
plaintiff is not, as Mr. Bovill says he is, without remedy. If the 
plaintiff be right he can go to equity and get his right there, 
and it is quite as good that he should get his right there as from 
a Court of error. 

Buamwell, B.—The Common-law Procedure Act, 1854, does 
not give plaintiffs an absolute right to have these equitable re¬ 
plications, but a discretion is vested in the Courts to allow them. 
The plaintiff, therefore, who asks leave to plead such a replication 
should shew, with some degree of reasonable certainty, that his 
pleading will be good. The plaintiff has failed to do so here. 
If it were necessary to decide the question, I should much doubt 
if a Court of equity would positively repeal the Statute of Li¬ 
mitations, and say it shall not apply to a case of this sort. When 
the Legislature has said Courts of law shall not entertain an 
action unless brought within a certain time, it seems to me 
monstrous that any tribunal should repeal that. Blair v. Bromley , 
which has been so much relied on by the plaintiff’s counsel, was 
not an application to restrain the setting up a defence of law. 
But without giving an opinion on matters of which from inex¬ 
perience I cannot say much, the argument of the defendant’s coun¬ 
sel puts this application out of court. We cannot allow this 
replication on the ground that equity would relieve by prevent¬ 
ing the defendant setting up the Statute of Limitations. Por 
what is the relief which the plaintiff would obtain in equity ? 
It would be that sum which equity says ought to be paid to him. 
Now, we have been told on good authority that that would not 
be the sum he would recover at law : in law you recover the 
value oi the coal at the time of its severance from the land; in 
equity you recover that sum minus the cost of getting it. And 
it that be so, and such a replication as this were allowed* the 
4 D 
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ommon-law Procedure Act, 
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1854, would not be a statute to 


alter procedure, but to alter the rights of parties. 

With respect to another matter : I doubt very much if the Le¬ 
gislature meant that an equitable replication might be pleaded 
where the plaintiff merely shews an equitable cause of suit. 
The object of the statute was wbat I have already stated during 
the argument. Before the statute, though a defendant had a 
good equitable defence, he could not prevent the plaintifl bring¬ 
ing his action ; the consequence of which was, that you had two 
proceedings instead of one—an action at law and a suit in 
equity; and that was what the statute was passed to remedy. 

* We only administer equitable relief here as subsidiary to the 
proper jurisdiction; were we to go farther, we should convert this 
Court into a Court of equity. 

The actual question here, however, is not whether this repli¬ 
cation be good, but whether it ought to be allowed. Now, 
when a discretion is given to us, we should exercise it according 
to our judgment on the case before us; and if we see that the 
proposed replication is of a character likely to be tried by an im¬ 
proper tribunal, we should not allow it. By an improper tri¬ 
bunal here I mean a jury, for some things are more proper to be 
tried by jury than others. I cannot shut my eyes to this, that 
a jury here would say, the defendant has got the man s coal, and 
must pay for it: you might remind them over and over again 
of the real state of facts, but it would be all to no purpose. 

I have the greatest objection to interfering with the Statute 
of Limitations. I look on it as a statute of peace. X do not 
agree, as Mr. Bovill and Mr. Phipson say, that the pleading it 
is an admission of dishonesty; but it amounts to this “ It is 
a long time ago ; I object to being asked if I did or did not do 
what you say X did, or anything of thitt kind; you should ha\c 
sued me sooner.” I never will help a replication of that kind. 

On all these different grounds, I concur in thinking that this 
rule must be discharged. 

Watson, B.—The 85th section of the Common-law Proce¬ 
dure Act, 1854, allows a plaintiff to reply facts to establish a 
defence on equitable grounds. But a plaintiff coming to the 
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court for this purpose must, in my humble judgment, shew 
clearly such facts as disclose an equitable answer to the plea. 
This is an action of trespass for a wrong, and the Legislature 
say you shall not maintain that sort of action beyond six years. 

I want some authority to shew that a Court of equity will, if 
there has been fraud, say to a party, “ You shall not set up that 
defence.” The very able argument of Mr. Keating has satisfied 
me, that when an action for damages is brought at law, the 
Courts of equity will not interfere. Nay, more, when a Court 
of equity has to give damages in equity, they will not follow the 
rules of law. I called on Mr. Bovill over and over again for 
some authority where equity says you shall not set up this de¬ 
fence at law. Then, however, Mr. Bovill says, “ Let me plead the 
matter, and I will take the point to a Court of error, and finally 
to the House of Lords.” I think he is not entitled to that; 
he must first shew that he has an equity, otherwise in every 
case a party will come in and say, “ I have an equity; I will 
not shew what it is, or what a Court of equity would do ; but let 
me have the replication I ask for.” 

My judgment proceeds entirely on the ground that this is a 
proceeding to recover damages; that the defendant has a right 
at law to set up this defence in virtue of an act of the Legislature 
—an act which neither equity nor law has a right to repeal.— 
Rule discharged . 

The annexed case shews when Limitations are barred in Plea 
by successive breach originating a new cause of action. 

Declaration, on the obligatory part only, upon two bonds dat¬ 
ed in 1828 and 1829. Plea, that the causes of action did not 
accrue within twenty years. Replication, that the causes of 
action did accrue within twenty years. Issue thereon. The 
^ plaintiff (by enrolment on the record) set out the bonds and the 
conditions. The first bond stated that J. Mather and the de¬ 
fendant bound themselves, and each of them, to the plaintiff in 
300/. The condition (after reciting that J. M. had agreed with 
the plaintiff for the sale to him, for 150/., of an annuity ot 20/. 
to be paid to the plaintiff during the joint and several lives of 
the plaintiff and his wife, and the survivor; that J, M. had re- 
4 d 2 
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guested the defendant to join in and execute the bond, which he 
had agreed to do, for securing the regular payment of the 
annuity; and that the 150 1. had been paid to J. i\I.) was foi 
payment of the annuity by J. M. or the defendant, or either of 
them, by equal half-yearly payments, during the joint and sever¬ 
al lives of the plaintiff and his wife, and of the survivor, and a 
proportionate part in case of the survivor dying between the 
days of payment. The second bond and condition were similar¬ 
ly framed for the payment, by and to the same parties, of an 
annuity of 10/. The plaintiff suggested that, in 1851, two-and- 
a-half years’ arrears were due in respect of each annuity, and 
were still unpaid. At the trial, it appeared that J. M. had paid 
the annuities half-yearly down to 1848, but never till alter the 
day of payment fixed by the condition, so that there had been 
breaches of the condition twenty years before action, and that the 


arrears suggested by plaintiff were still due :—Held, that a new 
cause of action arose upon each successive breach of the condi¬ 
tion ; that, on the record as it stood, the plaintiff was entitled to 


prove at the trial breaches within twenty years; and that, on 
such proof, he was entitled to a verdict upon the issue on the 
Statute of Limitations. Amott v. Holden or Holder, 18 Q. B. 


593; 17 Jur. 318; 22 L. J., Q. B., 14. 

Held, in affirmance of various precedents to the same purport, 
that as between landlord aud tenant when the latter is not ol 
a description within the classification of Section 26, Act I. 
1845, limitations cannot be pleaded in bar, first because, the 
claim to assess is a constantly recurring cause of action : second¬ 
ly, because the possession of the tenant is not an adverse posses¬ 
sion to the proprietor, but only permissive.—Degumber Mitter, 
appellant, 24th July, 1856,—q. v. Semble however, that some 
rent must have been paid—do quo. adv. vult. 

The plaintiffs sued to recover possession of 341 biggahs to 
which limitation under Act XIII. 1848 was pleaded three years 
having elapsed since the final settlement roobacaree under which 
the defendants held possession. In the lower Court the action 
was accordingly dismissed. In appeal, held that there must be 
an adjudication in determination of the right to possession to 


constitute au award within the meaning of the act and the settle** 
ment-proceeding disclosed no record of any dispute before the 
settlement officers and cannot be construed into an adverse award 
in favour of defendant. Ramsahaye Singh, appellant, 29th 
August, 1856. Dissentiente Torrens, because from the forms 
and processes in settlements, the plaintiff must have had cogni¬ 
zance of the final award passed in the case. Note. By Section 
13, Reg. VII. 1822, claims of right to possession are left to Civil 
Courts, but a settlement being made with a party on the grounds 
of possession, there is ipso facto, an adjudication upon the 
possessory title. It was the business of all parties claiming 
possession to put the claim in issue. Probably this decision 
may be reconsidered hereafter. 

In an action, in ejectment against a ryot, held that simply as 
successor to his father, he was not personally in possession fo r 
twelve years, but the claim to eject was disallowed, because it 
was proved that the tenant was an old resident ryot holding the 
land on an hereditary occupancy. Per Mr. A. Sconce and J. 
Torrens, Judges, on the second point, “ the right to occupy the 
land as khoodkhast ryots or resident and hereditary cultivators 
having a prescriptive right of occupancy subject to the payment 
of such rents as may legally be imposed, we are not aware that 
all the distinguishing characteristics of this description of tenure 
have been any where fully laid down. In its definition, the mode 
of its origin is an important feature. The validity of certain under¬ 
tenures is determinable by the date of their creation, as by 
their being in force for twelve years preceding the permanent 
settlement, but the right of a khoodkhast ryot, appears to be 
different. Its origin has no expressed time limit, but is essen¬ 
tially one that grows, one which begins within recoverable 
memory, and which is strengthened and confirmed de die in 
diem, by the lapse of time. A khoodkhast ryot is an old resi¬ 
dent ryot whose long occupancy of his tenure or jote, is fortified 
by, oi is equivalent to, a prescriptive title. In the present case, 
the pottah determines the nature of the tenant. The father is 
described as “ kudeem” ryot, the land is described as “ his 
* By Section G, Reg. X. 1859, this is specially rectified. 
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mehal/’ renewal is guaranteed to him at the same rent, all dis¬ 
tinctive characteristics of prescriptive occupancy, p. 958, S. D. 
8th Dec. 1856.—Ram Chunder Pal Chowdry, appellant. 

Note. _“ Possession is at all times primd facie evidence of 

property; but if undisturbed possession for a long time had not 
a conclusive effect, the most valuable rights would not only be 
made the continual subject of dispute, but be liable to be diverted 
or overthrown when the original evidences of the title to them 
become lost or decayed by time. Accordingly, among the 
various ways in which property may he acquired, we find both 
writers on natural law and the positive codes of most nations 
„ recognizing that of prescription or uninterrupted user or posses- 
sion for a period longer or shorter.” 

« If time,” says Lord Plumbett, “ destroys the evidence of 
title, the laws have wisely and humanely made length of posses¬ 
sion a substitute for that which has been destroyed. He comes 
with his scythe in one hand to mow down the munuments of 
our rights; but in the other hand the lawgiver has placed an 
hour-glass, by which he metes out incessantly those portions of 
duration, which render needless, the evidence that he has swept 
away.”—Best’s Principles Law of Evidence, Section 43, p. 42. 

Is there to be no such hour-glass for our lakliirajdars, moocui- 
rareedars and others, whose titles are ever impeachable and as 
time runs on, can be maintained with fainter and fainter chances 
of success ?* 

* Since this was drafted, Act X. 1859 has passed, and never was a greater boon 
conferred upon the people of any country. 


I i 


MiNisr^ 



INDEX. 


A. 

Absence— of ancestor, protracted, rules as to management of estate, 
506, vide, missing. 

Arsolute— interest, proper mode of creating, 318. 

Aduse —of privilege by Counsel, 33. 

Acceptance —in blank for value, authority to fill up not revoked by 
death of acceptor, 48. 

1 -- without value, otherwise, 48. 

-is prima facie evidence of authority to fill up to an 

amount covered by the Stamp, 48. 

--generally, 57. 

-by a party for a Company of which he was not a 

member, liability, 197. 

Accessary— rule as to things, 117. Vide Incidentals. - 
Accession —incidental to ownership, 118, 138. 

-doctrine of, 406. Vide Increment—alluvion. 

-subsequent to mortgage, decreed to mortgagor, accord¬ 
ing to express condition, 458. 

Accident— simultaneous death of heir expectant and inheritee (un¬ 
known survivorship), 496. 

Accounts— adjustment of, rule as to interest, 469. 

—— - ■■ - action upon, 472. 

Accumulations —trustee omitting to make, 127. 

- from unapplied dividends, 325. 

Acknowledgement— of paternity, Mahomedan Law, 497. 

- -of maternity by the mother as wife, 497. 

-- - --- of debt, as reviving limitations, 521, 525. 

Acquiescence— as admission, 311. 

Act of Parliament, parties taking land under, strictly tied to obser¬ 
vance, 34. 

Act— illegal, presumptive of criminal intention, 253. 
in furtherance of criminal intention, 439. 

ID *. 
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Action— right of, not enforced in prejudice of others, 37. 

nor prejudiced b} r reason of its limited nature, 3/. 


to recover money on mortgage of real estate, venue, 105. 

malicious, vide belief, 273. 
upon account, must be founded upon antecedent debt, 472. 


Ad litem —representative, appointment by Court, 144. 
Ademption —of legacy, what, 58 


Adjustment— vide accounts. 

Administbation- letters of, from Supreme Court, application by 
administrator, in the Zillah, 45. 

__ by creditor, after notice of inadequate assets, 146. 

___by widow, subsequent lunacy, preference to Coin- 


m mittee, 182. 

Admissions —implied from corresponding conduct, demeanour, ac- 

quiescence, 311. 

__in rem, 311. 

_offers to pay a less sum, effect, 310. 

___offers to compromise, as admission, 310. 

___— without prejudice, 310. 

____ entire admission or confession, must be produced, 310. 

__under compulsion of law, 311. 


_under duress,'311. 

___generally, 302, 303, 304, 305, 310. 

__ of receipt of money, by entry in account books, 300. 

- _by deed, 306. 

___——. collusive, 306. 

_decree against party to collusive admission, 30/. 

_ — is demonstration, exception to the rule, oO/. 

_ _against interest, 307. 

_ _._„ r ule as to production of writing referred to, in, 3L0. 

____by payment of money into Court, 308, 309. 

-parol, 310. 

Adoption— after, widow in possession, 137, loS. 

_ _ prior to, widow in possession, 137. 

_ ____ n() tice of, to Eevenue authorities, presumptive of regji 


larity, 284, 434. 

_____ presumption of validity of, from circumstances, 435. 

____gou by, has no claims prior to date of adoption, 491. 

__protected by limitations, 526. 

Adultebeb— removing wile’s wearing apparel, not larcenous, 251. 
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Adultery —wife living in, no longer husband’s agent, to pledge his 
credit, 385. 

•-action by husband for divorce, on grounds of—plea vir¬ 

ginity, 494 

Advancement —progressive, of a Hindoo, 1st, when he becomes 
student, 2nd, Householder, 3rd, Hermit, or Anchoret, 50S. 

Advances —mortgage to secure future, vide priority, 83, 84. 

-future, covering security to protect, 84. 

Agreement— joint, notice to discontinue, by one of two parties, 


several action, 145. 

■-parole, for a lease, enforced, 440. 

-unconditional, as to amount, 459. 

-parties to, bound, by the terms of, 459. 

-~-to deliver produce in liquidation of a loan, enforc¬ 


ed, 459. 

-costs, decreed contrary to, 460, 461. 

-for separation, action to enforce, 462. 

-- [ n possession of, the party bouiid by it, 465. 

-*---impeachment of 


honest possession, onus, 465. 

Air —right of every one to unpolluted, 23. 

Alienation— in prejudice of assets of estate, voidable, 1-39. 

-of claim, pendente lite, 50. 

-fees for registration, in cases of, not demandable in 

cases of succession, 455. 

Allegiance —claim to protection as incidental to, 383. 

Allottee —of common right of, to support, 416, 417. 

Alluvion— vide accession, 11S, 138, 140. 

-claim to, adversely to the owner of the soil, onus in such 

cases, 138. 

•-gradual increment, 406. 

Alteration —to avoid insurance, must increase the risk, 117. 

-of position of surety, 149, 150. Vide Surety. 

-material, 208. 

----of promissory note fatal, 214. 

----- bill of exchange without Privity of accep¬ 
tor, 214. 


-- plaintiff’s remedy, 214. 

in instruments generally, 214. 
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Alteration —of date, without fraudulent intention, 250. 

-of name of purchaser of the stamp, presumptive of 

fraud, 434. 

Ambiguity —patent and latent, 290, 299. 

-in matters of custom, explanatory evidence admissible,297. 

-rule as to, explained, 300, 301, 302. ^ 

-rule as to construction, in cases, where it does not exist, 

454. 

Amendments —vide misjoinder, 192, 193. 

Amount —smallness of interest, no bar to action, 38. 

Ancestor —missing, management of estate of, 506,507, vide missing. 
Ancestral —property, sons co-proprietors in, with father, Hindoo 


Law, 502. 

Anchoret— - ancestor becoming, partition thereupon, 508. 

Animals— owners of, responsible for injuries done by, 274. 

„_ domestic, mausuetae, as contra distinguished from those 

ferae naturae, 277. 

Annexations — to freehold, 419, 420, vide fixtures. 

Annoyance —caused by railways to individuals, not actionable, 30. 
Annuitants— claims of, priority, 69. 

Annuity —apportionment of, 126. 

- unapplied dividends, vide accumulations, 325. 

Appeal— single by one of several parties common in title, 211. 

--to Privy Council, barred by statute, 461. 

-- when the law is silent as to any appeal, .well established 

rule, 464. 

Appellants —discharge of non-appellants, with appellant, on proof 
of forgery, 208. 

Appellate —jurisdiction regulated by amount of suit, 105. 
Apportionment— vide annuity, 127. 

Appurtenances— what they are, 290. 

Arbitrator— award of, in nuisances, equivalent to verdict, 33. 

-what parties, bound* by, 40,41. 

r , _ __—--its effect dehors the parties, 42. 

____-— excessive charges by, 203. 


.__ presumption of partiality, from contradictory award, 

438, 439. 

Arrest— vide protection, privilege. 

__- malicious, as a ground of action, 255. 
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Asceticism— as a bar to inheritance, 493. 

-in cases of partition, 506, 508. 

Assessment— actions to establish, right to impose, vide Lakhirajdar, 


529 to 560. 

Assets— marshalling of, what it is, 36. 

-confession of, vide executor, 146. 

Assignee— rights of general, rule as to, 44. 

-of copy right, according to foreign law, 47. 

-liability of, for delapidations, 56. 

-of security, of retiring partner, right of, contra those 

continuing, 56. 

Astute peevebsion— of meaning of parties—out of fashion, 320. 

Attachment-— loss or injury of goods under, by negligence, 9. 

-in execution, vide priority, 71. 

Attoeney— duties of, as to delivery and custody of client’s papers, 57. 

-and client, privilege, 59, 60. 

Auctioneee— his legal position as, between purchaser and vendor, 
63, 64. 

-taking I. O. U. from bidder, for deposit, its effect as 

creating debt, 472, 473. 

Auction Pubciiasee— at revenue sale, 113. 

Aucupia,— word, fowling, 199. 

- general maxim as to, 185. 

- danger of drawing refined distinctions, in cases of common 

principle, 364. 

Awabd— contradictory by arbitrator, presumption of partiality, 438, 
439. 


- contrary to law, invalid, 458. 


13 . 

Bank— money paid into, not a deposit, but a debt, 475. 

Bank Note— what it is, 30. 

-how it circulates, 30. 

-- stolen, paid into bank, 31. 

*-must be cashed on presentation, 31. 

' traced to vendor, as evidence of payment by vendee, 

446. 

Bankee- —and Customer, right of latter to set off, 61. 

- Payments specially made to, 473, vide also creditor, debtor, 
payments. 


W 
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^<[£ankrupt— arrest for debt, not proveable under the commission, not 
protected, 217. 

Belief —reasonable grounds of, what, 23/, 260, 261, 2/3. 
Benefice— not spiritual, because it can only be held by one in holy 
orders, 322. 

Beneficial —lease, as presumptive of colorable evasion of usury laws, 


435. 

Benefit —spiritual, as the original foundation of the law of inheri¬ 
tance, 498. 

Bequests— charitable, eleemosynary, religious, educational, 313, 314. 
Bid —at auction, what it is, 65. 

Bidder— action by, against the auctioneer, on the grounds of owner 
bidding, 65. 

__ highest, 63, sale by collector to party other than, 463. 

__ J. O. U. given by, to auctioneer, 472, 473. 

Bigamy— question as to onus of proof, as knowledge that first hus¬ 
band was alive, 454. 

Bill —of exchange, vide alteration, 214. 

Birth— son by a priest, born of a Sudra, a living corpse, Hindu 
Law, 494. 

__— actual, creates inheritance, 496, 502. 

Blindness —as a bar to inheritance, 493. 

Bond— enforced against the party, recorded as the obligor, 463. 

._- in possession of obligor, presumption, 465. 

_ payments in discharge of, rules as to, manner of crediting 

468, 469. 

Book Debts— sale of, rights of purchaser ; as to, 49. 

Bound akies— duty of tenant to preserve, 2o. 

Breach— re-entry for, 455, 461, 463, 464. 

_ how far subsequently cured by receipt of rent, 473. 
British subject —offspring of, by native mother, 134. 

Broker sworn— party acting as, responsibility, 147. 

Bunker —sale of, what passes under, 407. 


But— has two meanings, 347. 

Butwara —commencement of, what, 103. 

__._. must be made by the Collector, and not by the Civil 


Ameen, 136. 

_right to, accessary to ownership, 137. 

_._principle of, 137. 

_- not barred by Limitations, 137. 
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Capacity— to bear children, considered in partition, 504, 505, 506, 
508. 

Carrier— common, liability, for losses, other than those actu dei, 
104. 

Caste— loss of, as a bar to inheritance, 507, vide degradation—out- 
easte. 


-how far obviated by expiation, 507. 

Caijsa Causans— is the immediate and proximate cause, 89, 90, 97,98. 

--- necessity of determining that, 114, 115. 

--- in pre-emption, claimant becoming acquainted with 


the sale, 91. 

*--- must be primary, not secondary, 92, 108. 

--<- remote cause, when regarded,^94. 

--meaning of the maxim, per Lord Bacon, 98. 

-- its application, how limited, 99, 100. 

- . — - in questions of dispossession, 103. 

-in questions of Butwara, 103. 

Cause— absence of reasonable, action for malicious prosecution, 273. 
Cayeat Emptor— sale of glandered horse, 108. 

-* applies to all cases where there is no warrantry, 


112,113. 


but not to cases of fraudulent concealment, de¬ 


ceit, Ac., 112, 113. 

Champerty —what necessary to constitute, 253. 

Character— right to protection of, 23. 

-exception, 23. 

-of servant, protected, 2G3. 

Charities— founders of, rules as to construction of bequests, 313, 
314, 357, 358. 

-eleemosynary, educational, 313, 314. 

-origin of, lost in obscurity, presumption as to, 324. 

---trusts in connection with, jurisdiction, 324. 

-- consuetudinarium, contrary to intention of founder, 

324, 325. 


'--- claims to surplus, 357, 358, 361, vide surplus. 

Charter-party— vide measurement, 195. 

Chattel— interest, sale of, without title, 76. 

-— attached to soil, vide fixtures, also, 431, 432, 433. 

1!) * 
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IIEQTJE—crossed, negotiability not affected, 32. 
-bolder of, for value, rights of, 32. 


Child Bearing —capacity for, in cases of partition, 50-1, 505, 506. 
Children —meaning of, extended to issue, to effectuate intention, 328. 

-posthumous rights of, 476. 

--- presumption of legitimacy, 476. 

-from common re¬ 


putation of marriage, 478. 

-born during divorce, presumption of illegitimacy, 476. 

Chirograph —in hands of maker, presumption, 465. 

Chose in Action —sale of, set aside as to purchaser, effect as to those 
claiming derivatively, 47. 

--purchaser, cannot be in a better position than his 

vendor, 47. 

Circular Order —at variance with law, 457. 

Circumstances —attendant, as a key to intention, 433. 

--as denotative of fraud, 433, 436. 

--attendant and consequent, as a key to the actual 

position of parties, 449. 

Civil Death —494, 503. 

Clause —irritant, presumption in favour of liberty, 453. 

Client —and solicitor, vide lien, 217, privilege, and communications, 
248, 249. 

--vide confidence, 59, 60, vide documents, 129, 

130. 

Cohabitation— as proof of the fact of marriage, 477. 

Collector —appeal from, forma pauperis, 119. 

Collision —mutual neglect as cause of, failure of action, 449. 

- - -damages, equally divided, 450. 

Committee —appointed by a Company, powers of, 50. 

-how resolved, 50. 

---in lunacy, preference in administration to estate of 

lunatic, 182. 

Communications —privileged must be ad rem, 248, 249, vide docu¬ 
ments. 


---- to a superior officer, privileged, 252. 

— a —— -— rule as to plea of, 262. 

-- bona fide, as to servants’ character, 263. 

Composition —vide compromise, 219. 
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Compromise —what parties are bound by, 41. 

—-- in appeal by some of several appellants, 210. 

-—- of mortgage debt, 219. 

-by bills, in composition of debt, dishonour, revival of 

claim, 219. 


withdrawal by one party, release of the other, 220. 
offers to, as admission, 310. 


Conditions —in restraint of trade, 455, marriage, 455. 

-binding on parties to agreements, 455. 

-plea resting upon, non-existing, 456. 

Conduct— as presumptive of admission, 311. 

---of parties as a clue to their intention, 433, 436, 437. 

^ - < —- -to continuance of business on terms 


quo ante, 440. 

Coneession —in criminal cases, 303, 304, 305, vide admissions. 

--of judgment, 302. 

Coneidence —professional, vide Privilege, Communications, 59, GO, 
218, 219, 252. 

-----vide documents, 129,130. 

Conjecture —in construction of wills, 347. 

Consent— decree obtained after, how far binding, 43. 

-marriage contract founded on, 476, 482. 

-to create, soundness of mind essential, 4S2. 

---consent of trustees, to marriage, presumed in default of 

- proofs from conduct, 492. 

Consideration— failure of, 228. 

Construction— forced, 199. 

-of subsequent will, codicil, Court will look to pre¬ 
vious, 438. 

- 0 f instruments, rules as to, 311, 328, 329, 338, 346. 

--- the best, that gives effect to every expression, 312. 

of two, that preferrible, that prevents an intes¬ 
tacy, 312. 


- ’—------t-* that secures a provision 

for children, 338. 

Contemporaneity— as a guide to interpretation, 433, 436, 437. 
Contract— to rescind, misrepresentation must be substantial, 198. 

~ void, for failure of consideration, 228. 

~ abandonment of, remedy of other party, 282. 
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Contract —implied, instance of, 284. 

---in explanation of, parole evidence of local custom admis- 

sable, 29G. 

_judge made, out of fashion, 320. 

____ in decision, intention of parties, primarily regarded, 322. 

-— founded upon intention, 243, 311, 320, .322, 323. 

--only limited by legality, 322. 

„-- containing many stipulations, breach, not measurable in 


damages, 324. 

_valid and invalid, according to the laws of different 

countries, example, 377. 

Conversion— by finder of lost property, 243, 244, 246. 

1 Copy —notarial of the agreement, as illustrating the intent and mean¬ 
ing of subsequent contract, 433. 

Corn— growing crops, fruit, do not ordinarily pass with the land, 290, 
vide crops, 383. 

--vide emblements, 3S2, 383, 408, vide crops, 406. 

Corporation —action against, for malicious prosecution, 270, 272. 
Co-sharers —common liability for, individual default, 213. 

-in joint estate, unity of interest, 213. 

Costs— security to cover, rule similar as to decree, 141. 

- incidental to a decree, 117. 

*-- decree for, throughout, on loss of case, 118. 

-- rule, that the successful party has them, 118. 

- rule, as to security in particular cases, 123. 

--- of rejected witness, taxation, 126. 

- of wife, on failure of her action for separation, 173. 

-— of trustee, solicitor, in trust matters out of Court, 173. 

__of subsequent creditor, after notice of subsisting decree, 217. 

—-- general rule as to, 447, 453. 

- in case where the Court is equally divided, 452, 45t3. 

- decreed at variance with agreement as to, 460. 

Counsel— abuse of privilege, bullying witnesses, 34. 

—. privilege of, 37, vide client, communications, confidence. 
Court— equally divided, 452, rule as to costs, 452, 453. 

Covenant —running* with the land, 121. [valid, 328. 

_voluntary, deed in Covenantor’s possession till death, 

Credit— letters of, in possession of addressee, proof of authority to 
pay, not of payment, 466. 
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Credit— to prove payment, there must be a draft from the credi- 
tee, 466. 

Creditor —lien of, contra common debtor, 86. 

--law as to preference, Hedaya, 70. 

-. ..simple contract, priority against judgment-creditors of 

the heir, in administration, 73. 

--specialty, under creditor’s deed, claim of, for interest, 122. 

-as landlord, taking goods for rent, secured for debt, rights 

of surety, 117. 

- — - -composition with, dishonour of bills by debtor, revival of 

whole claim, 219. 

-right to credit general payments, to any debt, 469. 

---will not avoid limitations by such credit, to debts barred, 


469. 

--— in adjustment of accounts, rule as to, 469. 

-of several debts, rule as to crediting payment general¬ 
ly, 471. 

___where the intention of debtor, as to payment is known 

or can be plainly inferred, 471. 

_- bankers as creditors, payments to be credited to the 

earlier parts of account, 471. 

-------:— specially 


when so made, 475. 

__ customer as creditor, payment by, to special account, 473. 

Criminal Ciiarge— as a ground of action for damages, 250. 

--■-without reasonable grounds, 250,252, 257, 269. 

-—_what is not reasonable ground, 237, 273. 

Crops —growing, as incidental to purchase of estate, 383, vide corn, 
emblements. 

- right of sower to, 406. 

Custom —established, things in conformity with, are implied, 280. 

---is the best interpreter, 386. 

-* * overrules the law, 386, 388, 390, 396. 

■- evil, will be set aside, 386, 388. 

-at variance with the law, will be abrogated, 386. 

•-— appointment of religious incumbent, contrary to, invalid, 

387. 

■* ■ - family, as regulating inheritance, 387, 388, 390, 392, 

395, 396. 
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void, 387. 
reasonable, valid, 392, 394, 396. 

in pre-emption as to limitations, subject to law of, 388. 



--— local, defined, 389. 

_things essential to, 389, 390, 396. 

— -■ regulating claims in pre-emption, 391. 

___ mercantile, evidence to show, admissible, 392. 

— -- as regulating legitimacy, 394. 

-immemorial, its force, 394. 

abolished, 394. 

--— duty of rulers as to, 396. 

--of heritable office, invalid, 396. 

--- of Koolin Brahmins, opposed to Hindu Law, 396. 

--of widow burning or Suttee, abolished, 396. 

-* proved, by user, 397. 

_immemorial, right under, not defeated by act of parlia¬ 
ment, 400, 

CusTOMiJH— rights of, vide banker, 61. 

--bond of, assignment to new firm, 61. 

__change of title of pass book, is notice of change of 


firm, 61. 

--- payments by, vide creditor, 473. 

D. 

Damage— done to surface by owner of minerals, vide surface, 410, 
417... 

—-- by animals, vide animals, 274, 277. 

Damages —liquidated, 321, 323. 

- --general rule as to, standard of admeasurement, in cases of 

uncertain value, 447. 

Date— of instrument, filling up of blank, subsequent to execu¬ 
tion, 197. 

-— variance of, in date, from date mentioned in pleading, 197. 

-- error as to, difference of styles current, 204. 

Daughteb —having male issue or likely to have, entitled to inherit, 

500. 

____ childless, or barren, or having only female issue exclud¬ 


ed, 500. 

Dat— fractional part of, disregarded, 405, vide judicial proceedings. 
Deae and dumb— person not incapable of contract, vide marriage, 
481, 482, 483, 487. 
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Deaf and dumb —incapable of inheriting, Hindu Law, 493. 
Death— civil, of ancestor, 494, 503. 

— - simultaneous, of expectant heir, and inlieritee, 406. 

Debt —continuance presumed, 466, vide payment. 

--land charged with, in the. hands of trustees, long possession 

of remainderman, presumptive of payment, 466. 

Debtor— common, different creditors, 37. 

►-- fraud of, without prejudice to creditors security, 41. 

* ■— draft upon by creditor, non-acceptance, 57. 

--— composition by, dishonor of bills given, revival of entire 

claim, 219. 

B charge by, upon real estate, power to executor to. sell, im¬ 


plied, 285, 286. 

-desire expressed by testator, that his debt should be paid, 

creates a charge, 326. 

-presumptions favourable to in matters of doubt, 447. 

■ — - payments by, rules as to credit, 46S, 469, 470, 471, 472. 
under three promissory notes, general payment by, at re¬ 


quest of creditor, will not bar limitations, 469. 

- of several debts, rule as to payments made generally, 471. 

-payments made under express direction, or in amount of 


exact debt, 471. 

-in account with bankers, how payments should be credit¬ 


ed, 471. 

in default with bankers, for dishonoured bill, accepted, 


subsequently in funds, 471. 

-of two debts, one bearing interest, payments presumed to 


be in favor of that debt, 471. 

Decennial Settlement —principle of, as to origin of right of auc¬ 
tion purchaser, 113. 

----under which subsequent alienations are 

void, 139. 

Decree —lapse of dominant, lapse of dependant, 141, 

•-failure of, for want of jurisdiction, 119. 

e —-- final, conclusive, its effect, 307. 

—-— acquiescence in, as an admission, 30S. 

■— by former Court of appeal, how far binding, 368. 

Deeds —fabricated by both parties, judgment for defendant, 448, 449. 

-engrossed upon two sheets of paper improperly executed, 

456, 457. 
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^ ^^fendant— removal of, the right of the plaintiff, 134. 

__ death of, pendente lite, appointment of representative 

ad litem, 144. 

-when favoured, 240. 


_-__ relying on new matter, 241. 

----* presumptions favourably construed towards, 241. 

---may estimate his own liability and pay money into 

Court, 308. 

-effect of such payment, 308. 

-exception, 30S, 309. 

-presumptions, favourable to, 447. 

Defence— resting on a matter, which might have been set up in an 
earlier action, its character, 481. 

Degradation —vide caste, 507, out-caste. 

Delay— within limitations, is not laches, 120. 

Demand —principle of rule N. W. P. as to, so as to create debt, 185. 
__absence of, for a considerable period, presumptive of pay¬ 
ment, 466. 

Demeanour— as presumptive of admission, vide admission, oil. 
Demise— of all rights and interests, demisee unrestricted, 52. 
Demonstration— descriptive errors, 290, 291, 292, 297, 300, 301. 
Deposit — of deeds, independent of the deed charged, 78. 

--- without title in depositor, 79. 

Description —errors of immaterial, 197, vide demonstration, 290 
to 296. 

-.—--uncertain, 295. 

Devise — binds devisee to the dispositions of testator, 376, vide gift. 

--of land, carries the fixtures, 406. 

Devotee— ancestor becoming, its effect in partition, 508, 509. 
Dilapidations— vide fixtures, 417, impensm voluptuos®, 421. 
Diligence— effect of, in execution, 66, 67, 68, 72, 76. 

Discovery— vide sworn broker. 

--of deed, may be partially produced, 154. 

Disinheritance —Hindu Law, as to, 501. 

Distress —submission to, as admission of landlord’s title, 41. 
Divorce —action by husband, on ground of adultery of wife, plea 
virginity, 494. 

_action by wife, on ground of adultery of husband, 494. 

Documents— subsequent, not privileged against client in action, vide 
solicitor, 129. 

















Documents —opinions of counsel of trustee, not privileged against 
cest qui trust, 130. 

-tampered with, maxim as to, 208. 

-unstamped, rule as to exclusion or admissioirof, 214. 

-—-solicitor lien upon* not sufficient, to bar production at 

instance of third parties, 217. » 

-»-parole evidence, admissible to explain particular cus¬ 
toms, 297. 

---improperly executed, with reference to stamp laws 

456, 457. 

Doa—“beware of,” 278, 33, vide animals, owner. 

Dolus —definition of, 93, 99. 

-dans locum contractiu, 82. 

Donatio mortis causa —subject to Donor’s debts, 129, 351. 

-vide gift, 350, 351. 

Donee —vide devise, gift, charity. 

Donor— not registering transfer, presumptively fraudulent, 438. 
Dower— priority of claim under, as against heirs, 67, 72. 

--right of wife to, 326. 

--- presumptions, favourable to, 447. 

Draft —act, words subsequently omitted, as evidence of the inten¬ 
tion of the Legislature, 434. 

-by creditor upon debtor, non-acceptance, 57. 

E. 

Earmark —monies earmarked, 475. 

Easement —right of, its exercise, 1. 

-interruption of, acquiescence in judgment, adverse to, 

308. 

—-- enjoyment must be continuous without interruption, ac- 

quiesced in for one year, 389, 521, 522. 

-vide user. 

----how defeated, 522. 

Election— vide dower, 326. 

Emblements— right of devisee of real estate to, unless otherwise 
provided, 382. 

-- rule of law as to, 3S3, 408. 

—=» vide C orn, growing crops, 290. 

Employer —endorsing prejudicial remarks upon employee’s license, 
24, 25. 

Encroachment — of tenant on waste, adjoining demise, 65, 125, 
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>orsement— blank, transfer by, delivery, title of transferee as 
against acceptor, 5G. 

---objection to, because made upon the face of the bill, 


199, 201. 

Endowment —alienation of lands belonging to, 137. 
Enhancement— of rent, what the notice must contain, 4G0. 

---by land owner, not an auction purchaser, 4G0. 

Entries —at variance with interest, admissible, 435. 
Equality— of proof, vide, 447, 451, also possession. 

--of wrong, 447, 452. 


Equity— of redemption, death of mortgagor, intestate and without 
heirs, vests in the mortgagee, not in the Crown, 13G. 

! Erasures —in instruments, rule as to, 214. 

Error— intentional, misjoinder, amendment disallowed, 185. 

-- in dates, vide dates, 204. 

__- in computation, 205. 

.-in other cases, 20G. 

- clerical, 206, vide also trifles. 

.- demonstrative, 290 to 295. 

Estoppel— by verdict, limited to parties to it, 40, 41, 43. 

____by fact, judicially found, 42. 

Evidence— taken behind the back of party, avoidance of judg¬ 


ment, 43. 

----* effect of, inter alios, 44. 

___must be the best, foundation of rule, 90. 

-- secondary, 228. 

_its quality and not its quantity to be regarded, 238, 

__*_. when equal in both sides, 238. 

*_.__ what amounts to plenary proof, 239. 

„__. arithmetical estimation of, 239. 

___code, Napoleon as to, 239. 

_____ partially false, rule as to, 240. 

---— present law as to, 240. 

Exception— is exclusion of parties not excepted, 287, vide mention. 
Execution-— of decrees, vide priority, GG, G7, G8. 

_ _sale, after satisfaction, 142. 

_ _ _ _ specific possession of a share, in an undivided Hindu 

family, 7. 

Executor —de son tort, 14G, 218, 

_. powers of, to carry on testator’s business, limited, 4G, 























Executor— time given by, to debtor under powers, loss of debt, 48. 

-of tenant for life, cases between and remainder man, 424, 

vide fixtures. 

Expiation— its effect in avoiding forfeiture of inheritance, by reason 
of loss of caste, 507. 

Extortion —of confessions, the system as practised in India, 303 
to 305. 

E. 

Fact— judicially determined, estoppel by, 43. 

Fees —vakeels, payment of, from funds in Court, action to recover, 

120 . 

— - - -claims of, how enforceable, 120, vide vakeels. 

-registration fees, alienation and inheritance, 455. 

Females —with four exceptions, disqualified from inheriting, Hindu 

Law, 499. 

— -succession of, 500. 

Fetters —presumptions adverse to, in cases of two readings, 453. 
Fixtures —chattels attached to the soil, 431. 

-.-rule as to fixtures, passing with the soil, relaxed in 

favour of Trade, 426. 

„ -exception, 426. 

.---what they are, 289, 417, 419, 420, 421, 423, 425. 

--—— how they pass, 406, 407, 425. 

-principle as to, 432. 

---defiued, 408. 

-rule as to, controlled by local custom and usage, 408. 

-- looms removeable at pleasure, will not pass as machinery, 

410, 412, 425. 

---claim to, by mortgagee of lease, with memorandum in¬ 
cluding premises, 413. 

~-— in their ordinary sense, 413. 

•--machinery partly fixed, partly moveable, the latter are 

fixtures, 425. 

Forbearance— vide admissions, 311. 

Forfeiture— exemption of money impressed with character of realty, 
158, 161. 

— -- *—- of inheritance by reason of loss of caste, 507, vide 

inheritance. 

---- of civil rights, by entering a religious order, or degra¬ 
dation, 503. 
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charities, eleemosynary, religious, educational, rules as 
to construction of bequests, 313, 314. 

Fraud —of debtor, without prejudice to security of creditor without 


notice, 41. 

■ ■■ - of vendor, vide Caveat Emptor, vol. ii. vide fraud, vol. i. 

.-- innocent party to, 228, 232. 

--general principle as to, 232. 

-as gathered from conduct generally, 433 to 438, vide also 

presumption. 

n -— by contract with party of unsound mind, vide marriage, 

consent, 482, 4S6. 

Funds —in Court, vakeels lien upon, 120. 

Funeral Hites —oblations, their object, 498. 


G. 


Giet —parties incompetent to make, 377. 

-not void for sickness or mortal disease in donor, 377. 

-- mortis causa, a legacy, in Mahomedan Law, 377. 

• -by a party ill of an incurable disease, void by Hindu Law, 

377. 

— -under influence of passion, lust or anger, the same, 377. 

-— of her own separate property, by a married woman, valid by 

Mahomedan and Hindu Law, 378. 

- - of immoveable property received from her husband, must 

have consent of husband, 378. 

--—------after 

his death, invalid, 378. 

— -can only be altered and retracted by plain unambiguous 

words, 333. 

-donee bound by conditions of, 350, 376, 377. 

-— by Hindu, coupled with conditions, binding, 377. 

• - mortis causa, its character, 351. 

.«--differs from a legacy, 351. 

---gift inter vivos, 351. 

——-liable for debts of donor on deficiency of assets, 

351, 129. 

• ---revocable, on recovery of donor, 351, 

--ordinary, how distinguished from a grant, 351. 

--present, to charitable purposes, 376. 

-to wife,' children, favourably considered by Mahomedan Law, 

378. 



























Gift —unequal, to children disapproved, but legal, 378, 


-to children, prejudicial to creditors upheld. 378, 

-what may be the subject of, 3/9. 

-limitation as to, 379. 

-by Hindu widow, 379. 

-of personal right, 379. 

-to childless widow, on partition, 379. 

-by manager of endowment lands, in prejudice of endowment, 

invalid, 380. 

-— of property, other than ancestral immoveable property, away 

from the heir, valid, 3S0. 

■-prohibited in eight instances, 3S0. - 

-— in excess of interest, how far good, 3S0. 

-partly valid and invalid, the former is good, 381. 

-contingent, Hindu and Mahomedan Laws, 381. 

- - to take effect, after death of Donor, Hindu and Mahomedan 

Laws, 3S1. 

-irrevocable, nature of, 3S2. 

Glebe— vide dilapidations, fixtures, 433. 

Grace— year of, (vide mortgage,) how computed, 105, 455. 

Grant service, discharge of grantor upon resumption of dominant 
tenure, 54. 

-* its conditions, binding upon the grantee, 350,351. 

-distinguished from a gift, 351. 

-rent-free by Zemindars, without Consent of Government, 

invalid, 380. 

-—in perpetuity, distinctive words creating, 459. 

— --different kinds of, Mkhiraj, 519 to 502. 

— -requiring to be registered, subsequent to 12th August, 1765, 

and prior to 1st December, 1790, 501. 

--requiring sanction of Government, to 12th August, 1705, 

and prior to 1st December, 1790, 561. 

•-- null and void, without reference to length of possession, 501, 

-validity of, how tested, 501. 

Grantee— of rights, termination of, rule, 44. 

-under Section 8, Beg. XLIV. 1793, 45. 

-action by service grantee, against the. grantor, after re¬ 
sumption, failure of, 54. [564 

--of 100 biggahs, 540, 541, 544, vide lakhirajdar, 562, 503, 

---under Section 10, Beg. XIX. 1793, 544. 
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Grantee —of Section 3, Eeg. XIX. 1/93, 544 

-- - —- the three classes of, under Eeg. XIX. 1793, 561. 

Growing Crops —vide emblements, crops, 382, 383, 406, 407. 

-sown within the term, 408. 

H. 

Hammer —fall of, indicates assent of vendor and vendee, 64. 

- - until, either party may retract, 64. 

Hand —note of, in the possession of the maker, presumption, 465, 466. 

* - receipt under, and seal, best evidence of payment, 466. 

-only, prima facie evidence of payment, 466. 

Heir— his estate in descended assets of ancestor, 73. 

-who shall be, how determined, 476. 

- - ■ - at law, production of deeds upon application of, 154, 155. 

— - ■ legitimacy of, presumed from marriage of parents, 476. 

-general and heir, ex parte materna, case between, 463. 

--posthumous child as, same rights as other children, 476. 

.-heir at law, qualified, right defeasible on birth of posthumous 

son, 489. 

-claim by posthumous son, for mesne rents, accruing from 

death of testator, to birth, 489. 

-- — heir at law qualified, in possession, entitled to the rents he 

may collect before birth of absolute heir, 490, 491. 

- - baYs and impediments to inheritance, Hindu Law, 493. 

-- claim to succession of estate of missing party, 496. 

-expectant, death of, with actual heir, simultaneously, 496. 

-rules as to succession, Soonees and Sheahs, 497. 

Hereditary —grant, distinctive words, implying, 459. 

Hermit —ancestor becoming, its effect on partition, 508, 509. 
Hibbanameh —subsequent to decree, presumptively fraudulent, 437. 

— - construed by intention, 458. 

Highway —presumption as to, ownership in/128. 

Hindu— family, undivided, specific share sold in execution, 7. 

-board, property and religious ceremonies 

in common, 378. 

--separated by the father, manner of, 378. 

---- separation, rule as to ancestral property, 378. 

■ — ---—— self-acquired, 379. 

--moveable ancestral property, 379. 

--•--*—- — " immoveable ancestral property, 
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IlrNDU—family, unequal division of all ancestral property, Benares and 
Mitliila Schools, 379. 

--- instruments by, or in favour of, female members of, 436. 

■ - —-- partition by members of, 442, 443, vide partition. 

-law of inheritance as to, how regulated, 498, 499. 

-females, with four exceptions, disqualified from in¬ 
heriting, 498, 499. 

Holder —of bill, title equal to that of drawer, 57. 

- voluntary promissory note, his priority over legatees, 73. 

Horse —glandered, sale of, vide caveat emptor, 106, 107. 

Hour Glass —limitations, as the hour glass of the legislature, 574. 

-necessity of turning it, 574.. 

House— adjoining, mutual support, 123. 

Husband— failure of, action against, by wife, costs, 173. 

-and wife, vide wife, maintenance, gift. 

-what amounts to maltreatment by, 385. 

-and wife, agreement for separation, enforced, 462. 


I. 


Identity— its force, in case of misdescription, 290, 291, 292, 296, 


298. 


Idiocy —distinguished from mere dullness, 4S3. 

•-as a bar to inheritance, Hindu Law, 493. 

Ignorance —as a plea, civil and criminal, 453. 

Illegality —vide law, 454. 

-patent on the record, 454. 

Illegitimacy —impeachment of title for, 72. 

- - -* as a bar to inheritance, 476, 491. 

■-must be fully established to bar regular course of 

inheritance, 477. 

-.-from physical incapacity of husband, 477. 

--children of unmarried woman, adulteress, inherit¬ 
ance barred, Mahomedan Law, 480. 

Imitation —vide patent, fraudulent, 442. 

Incapacity— of husband, must be fully established to support illegi¬ 
timacy, 477. 

--may be rebutted, 477. 

---mere intellectual dullness does not constitute, 481, 482. 

Incidentals— rule as to things, 117. 

-rent, interest, costs, alluvion, mesne profits, as, 118, 


283. 
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—right of action as incidental to wrong, 120. 

- right to decree as incidental to right of injunction, 


122 . 

-right to diet money, 124. 

—--- right of Donee of Principal to accumulations, 325. 

-right of Riparian proprietors to flowing water, 10, 

15, 180,182, 427. 

--- right to interest of mesne monies, 185. 

-right of alienee of land, to enforce beneficial cove¬ 


nant, 203. 

*-- growing crops, as incidental to purchase of estate, 383. 

■-growing crops, as incidental to right of sower, 406. 

Increment —gradual, 406, vide alluvion, accession. 

Incumbrancer— vide tacking, mortgagee, 81, 84, 85. 

Informality —vide irregularity, must be substantial, 199, 205. 
Inheritance —bars to, amongst Hindoos, 492, absolute impediments 
% to, 492, 493, partial, 493. 

-right of, what it is, 495. 

--of daughter, Mahomedan and Hindu Laws, 495. 

- - of grandsons, Mahomedan Law, 495. 

-claims of, by Mahomedans and Hindus, Native Portu¬ 
guese, Foreigners, British subjects, 496. 

---- facts, that must be proved in, claims to, 496, 497, in 

succession to missing parties, 496. 

Injunctions —more readily granted in absence of rivality, 33. 
Injury —to owner of surface, vide minerals, 413, 41G, 417. 

-- generally, vide wrong doer, 1. 

Innocence —presumptions favourable to, 447. 

Insanity— as a bar to inheritance, Hindu Law, 493, vide mind, inca¬ 
pacity. 

Instruments —obligatory in possession of obligor, 465. 

Insurance —liability of insurers, 89, 99, 100. 

-avoidance of, by misconduct in insured party, 100. 

-—-— '—* liability of under writer, limited, 101, 104. 

--- -—-proprietors of Company not fully paid up, 49. 

____ life, its nature, 37. 

____— kept on foot by obligee, after discharge of debt, 174, 

175. 

___ policy to secure a debt, different from policy to secure 

annuity, 17 5. 
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Intellect —dullness of, distinguished from unsoundness of mind, 
incapax contractui, 482, 4S3. 

Intention— in criminal cases, its effect, 242, 243. 

-distinction as to, criminal and civil cases, 242, 243, 2G8. 

- -general principle as to, 243. 

-contracts founded upon, 243. 

-- implied or expressed, 243. 

-mere expression, does not amount to contract, 289. 

--- the key of interpretation, 311, 320, 322, 323. 

■-*—*-in wills, 311, BIG, 32G, 328, 

331. 


313. 

313. 


words subordinate to, 311, 3lG. 

of testator, polar star of construction, 311, 331. 

-will take effect as far as it can, 312, 313. 

of founder of charitable institutions, construction, 312, 

-presumption as to, from his religious tenets, 


tion, 314. 


of charity for secular education, presump- 


-9^ eleemosynary charity, presumption, 314. 

agreement enforced according to plain intention, 320. 
consuetudinarium, at variance with intention of founder, 


324, 325. 


-to be gathered generally from instrument, 331, 45S. 

-*- - avoidance of conjecture in arriving at, 345. 

Interest —rule as to, credit of payments, vide payments, 4G9. 
-- claim to recover, not barred by delay, within limita¬ 
tions, 54. 

-* as an incident to principal, 117. 

- -to mesne monies, 1S5, vide incidentals. 

■-not satisfied first, in decree amended, 470. 

Interlineations— universal rule as to, 214. 

---- must be, in a material part of instrument, 214. 

Investigation —superficial, 185. 

1. O. LT.—by bidder to auctioneer, for deposit mone}'-, action to rcco« 
ver, 472. 

Irregularity— must be material, 197, 205, vide omission. 
Irrigation —vide Riparian proprietors, 10, 15, ISO, 182. 

Issue —vide children, legitimacy, illegitimacy. 


! 
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Issues —limitations of proofs to, 241. 

-omission to record, 456, 462. 

Istumraree— tenures, limitations as applying to actions to resume 
grants, 518 to 560. 

._parties in possession at fixed rates, Section 49, 

Keg. VIII. 1793, 528. 


J. 


Jheel— sale of, wliat passes to purchaser, 407. 

Joint Estate —mortgage of, undivided, 58. 

-— ^ ■ ■■ in moveables, pawn by one sharer, 58. 

v Judgment —what parties bound by, 39, 41. 

-execution of, vide execution, priority. 

-creditor, priority of lien contra, Insolvents, assignees, 66. 

--- right of creditors under, 226. 

-signed after death of defendant, 402, 405. 

___ is a judicial proceeding referrible to the earliest hour of 

the official day, 403. 

Judicial —proceedings, considered to take place at the earliest period 
of the day, 402, 403. 

-death of party before judgment, but on the same day, 

402. 


-fraction of a day, not noticed, 403. 

-- -—precedence given to, 405. 

Julker —what passes to purchasers of, 407. 

K. 


I i 


Khoodkast— ryots’ possession for twelve years, 528, 531. 

. .* right of, its nature, 572. 

——-defined, 572. 

Knowledge —necessary to create liability, 254, 274, 275, vide 
Scienter. 

Koran— its rules as to inheritance, 497, 498. 

Kudeemee— ryots, twelve years possession by, at fixed rates, 528, 
531, 572. 

-their rights never properly defined, 572, vide 

khoodkasht. 


L. 

« A 

Laches— as distinguished from sufferance, 520. 

Lakhieajdar— may plead title against Zemindar, though resump¬ 
tive action by Government has failed, 57. 

-——-right to sue for rents, 287. 
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LAimiRA«TDAE— not a Zemindar, within the meauing of Section 8, 
Reg. VIII. 1819, 287. 

- - — and Zemindar, resumption suits, 517 to 560. 

-three kinds of, with reference to date of grant, 529. 

---present law of limitation as to suits, 529. 

Land— owner of, his right to drain, 3, 27. 

— taken by Act of Parliament, actees strictly bound by terms, 
375, 399. 


-in its legal signification, 407. 

•- what passes with it, 407. 

Landowner— not an auction purchaser, claim of, to enhance rents, 


460. 

Language —inaccurate, not necessarily ambiguous, 302. 

Larceny —to constitute, intention is an essential element, 243. 
Latent —ambiguity, 290, 299, 300, 301, 302. 

Law —its natural death, 215. 

-its letter to be observed, 450. 

-compliance with imperative, 454, 455, 456, 457, 462. 

-Circular Order at variance with, 457. 

-award of arbitrators at variance with, 458.' 

-will attested at variance with, 462. 

■ -Mahomedan, as to missing persons, 496, as to inheritance, 

vide inheritance. 

Lease —vide lessee, lessor. 

—- general in its terms, lessee not restricted to one crop, 285. 

■ - - building or planting, 407. 

- - usufructuary, 436. 

--— of all proprietary rights, passes waste, 460. 

Legacy —for charitable purposes abroad, Courts action in cases of, 217. 

■ -revocation of, 325. 

*r--ademption of, 58. 

Legal— interests, created subsequently to decree, 66. 

Legatee— -convict of felony, position of executor in respect of the 
Crown, 47. 

- postponed, to holder of voluntary obligation, in adminis¬ 
tration of assets, 73. 

-■ takes, subject to conditions of testator, 377. 

Legitimacy— presumed from marriage, 476, 4S1, 492. 

----- - -- cohabitation, 477. 

- —» common reputation, 478. 
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homedan Law, 480. 


< 81 , 


admission of marriage by parents, Ma¬ 


in 


lock, 510. 


baptism of children as born in wed- 


----from registration of birtli, as children 

" born in wedlock, 510. 

- ---- * »— from registration of burial of mother, 

as wife, 510. 

--—--admission of paternity, 497, Mahome- 

dan Law. 

* 

Leprosy— as a partial bar to inheritance, 493. 

Lessee Lessor— action by former for defective construction of pre¬ 
mises, 26. 


~ transfer, by lessor, charged with subsisting lease, 44. 

r powers of lessee, under lease from manager, 47. 

-— lease in excess of powers, good within them, 55. 

-lease by receiver, invalid, 59. 

-—- lessee of expired term, setting up title of mort¬ 
gagee against his lessor, 130. 

*-breach by lessee, re-entry, 453, 455, 4G1, 463, 464. 

-breach may be cured by subsequent receipt of rent, 

473. 

Letter—^ written, “ without prejudice,” 310, vide admissions. 

-of credit, in possession of addressee, no proof of payment, 

466. 

Letters Patent— vide patent. 

Liability —of proprietors of Insurance Company, limited (shares 
not paid up), 49. 

Libel —action by Magistrate for, privilege, 2. 

--- plea of privilege, 248. 

-- plea of fair comment, 264. 

——■ news paper report of public meeting, 265, 267. 

“ - reports of judicial proceedings, protected, 266. 

— reports of public meetings not protected, 266. 

Liberty— presumptions favourable to, 447, 453, vide fetters, clause 
irritant. 

I 4 

Lien— by first mortgagee, offer of balance, refusal, payment into 
bank, 3. 

*- - solicitor’s, law agents, upon title deeds, secondary to that of 

a Catholic creditor, 130. 
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Lien— solicitor’s, over one set of deeds, not affected by parting with 
another set, 130. 

-.- will not be marshalled, 130. 

•--limited as against client, does not extend to pro¬ 

duction at instance of third parties, 217. 

Light— right to, 23. 

Limitations— run from date of decree, not from execution, 117. 
-action for mesne interest, pauper suit, 135. 


in actions under Keg. XIX. 1793, or for assessment, 


140, 518 to 5G5. 

-law of, the statute of peace^ 565, 570. 

-in pre-emption, 91. 

-statutory, 568, 569. 

-time must count from proximate and immediate cause, 


89, 91, 92. 


-:-- Courts of equity, their interference, to prevent the 

statute being pleaded, 568, 569, 570, 571. 

-revived by acknowledgment, 91. 

-recurrent causes, from each successive breach, 572. 

-in cases of dispossession, instances, 103. 

-- in action to set aside a settlement, 104. 

-by prescription, 565. 

-in Butwara, 103. 

-bow affected by mesne litigation, 103, 105, 106, 115. 

-in action by adopted sou, vide widow, 105. 

-in actions by auction purchaser, revenue sale, 113, 

5IS to 5GL 

-exceptional in favour of Government, excludes other 

parties, 2S7. 

-— fraudulent concealment as a plea to, 566, 567, 56S, 

569. 

-- not barred by credit of general payments, to debts 

barred, 469. 

-action by Government barred by sixty years, 519 

520, 565. 

--revival of, by acknowledgment, 521, 525. 

-bow calculated, in cases of promissory note, 524. 

-doctrine as to right of action being gone by suspen¬ 
sion, 525. 

—-will not, originate in applications for review, 527. 

4 H 
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Limitations— -their applicability or otherwise to resumption suits by 
Zemindars, 519 to 565. 

*---twelve years and sixty years, applicable to what cases, 

564. 


I • 


-in actions for rent, to assess, recurrent, 572. 

---possessory, under award of Bevenue authorities, 573. 

-created by hereditary possession, 573. 

Liquidated Damages —321, rule as to 323, vide damages. 

Lists— in testator’s hand-writing, referred to in will, admitted to pro¬ 
bate, 316. 

Looms —as machinery, vide fixtures, 410, 412. 

Loss—negligent, of attached property, responsibility, 9. 

-of goods, by common carrier, 104. 

-of goods insured, vide Insurance, under writer, 89 to 104. 

-negligent, 114. 

-evitable as distinguished from inevitable, 114, 115. 

Luxuries —“ impensse voluptuosse,” contradistinguished from neces¬ 
sarian, 521, vide fixtures, 

M. 

Machinery— vide fixtures, 410, 412. 

Maintenance— wife husband’s agent to provide, in absence of ade¬ 
quate provision, 384. 

-escheat of estate, maintenance of widow, 384. 

—,-claim to, contingent on living under husband’s pro¬ 

tection, 383. 

-not forfeited in leaving her husband owing to mal¬ 
treatment, 383. 

---claim to, by parties disqualified to inherit, 493. 

-right to, amongst Hindoos, its recognition, 499. 

Malice— not restricted in its definition, 246, 249, 271, 272. 

-defined, 271. 

Malikana— claim to cannot be varied, 61. 

Mat containing boundary of other lands than those in dispute, 41. 

—-preference given to, over parol evidence, 443. 

Market —interference with by Magistrate, 29. 

-overt, sale of chattel interests, as against true owner, 76. 

Marriage —conditions in restraint of, 372. 

-—----what, 374. 


contract, founded upon consent only, 476, 481, 482, 


what it is, 487. 
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Marrtage— cohabitation as man and wife, as proof of, 477. 
-- son born during, inherits, 795. 

-presumption of, validity of, from cohabitation, 477, Ma- 

homedan Law, 495. 

-presumption of, common reputation, 478. 

-rule as to reputation, being evidence of, 51G. 

-in actions, for adultery, bigamy, marriage must be 

proved, 477. 

-- vide children, legitimacy, illegitimacy. 

-presumption always in favour of, 481, 509, 510. 

-incapacity to contract, what, 481, 482, 487. 

-its legality and validity, independant of, any set form of 

words, or religious observance, 482, 487. 

-what infants may contract 4S7. 

-may be contracted by signs only, 487. 

-- consent of trustees to, presumed, from conduct, 492. 

-- parents, sentence of nullity for want of, collu- 

sively obtained, validity presumed, 492. 

-between Jew and Christian, presumption of, 509. 

Married Woman— mortgage of settlement, with husband’s concur¬ 
rence, her lien as against other creditors, 138. 

— -deaf and dumb, vide incapacity, 482. 

Marshalling— of securities, 36. 

--lien of law agent, upon different securities, cannot 

be marshalled, 130. 

Meetings —public, actionable words spoken at, 247, 250. 

--report of, publication in newspaper, 265. 

Materiality —of witness, taxation, is a question for the master, 126. 
Maximum —when the proper standard for admeasurement of dama¬ 
ges, 447. 

Measurement —to avoid contract, must differ materially, 195. 
Mention —express, of things implied, unnecessary, 280, 284, 286. 

.-- express, excludes things not expressed, 280, 285, 286. 

Mesne —profits, claim to, how affected by mesne litigation, 105. 

•<-right to, incidental to a decree in ejectment, 118, 


136. 

-from what dates computed, 184. 

-„ — incidental to possession, 240. 

-action barred to recover, if possession barred by 

limitations, 210. 

4 H % 


\ 
























604 


Q 


Mesne— interest, 185. 

-rents, between death of testator, and birth of posthumous 

son, 489, 490. 

Minerals— owner of soil, not entitled to, contra local custom, 40S. 

--injury done to owner of surface, by proprietor of, 413, 

416, 417. 

--severance of surface, rule as to, 417. 

-reservation of, to Lord of Manor, right of allottee of 


surface, to support, 417. 

Mine— unsoundness, contra distinguished from mere dullness, 482, 
vide marriage. 

--soundness of, essential to consent, 482. 

Minimum —current price, when standard of admeasurement of dama¬ 
ges, 447. 

Mischief —liability of owners of animals for damages, 33. 
Misdescription— cured by identity, 290, 291, 294, 301. 

Misjoinder— intentional, rule as to, 185, 194. 

Misrepresentation —vide fraud, 41,42. 

--its effect in sales, 112, 113, vide caveat emp- 


tor. 

-- absence of, 108. 

-to avoid a contract, must be material, 198. 

----by party referee, to increase the credit of 

a third party, 261. 

Missing— parties, succession to estates of, 49G, ninety years allowed 
by Mahomedan Law, 496. 

-ancestor, rule as to management, during time of, 506. 

Mistake— official without prejudice to right of party aggrieved, 129. 

-common, party acting under, 234, 235. 

-in name, cured by identity of person, 290, 294, vide de¬ 
monstration. 

-in delivering verdict, not guilty for guilty, 298. 

-as to sex of legatee, cured by identity, 299. 

.—.-in settlement, reformation of, 317. 

__in agreement, performance enforced according to plain 

intention, 320. 

_in draft of articles, performance enforced, 462. 

Mithila and Benares— doctrine as to succession of females, 500. 

Mocurrereedars —limitations as applicable to, 518 to 560, 525. 

Money— stolen, when lost to true owner, 30, 33. 
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Money —when impressed with character of realty, 157. 
-earmarked, 475. 

Mortgage— year of grace, how computed, 105, 455. 

---the nature of the contract, 127. 

-distinguished from pawn, 127, 436. 

-equitable, to constitute, all the title deeds 


t 

need not be 


deposited, 198. 

__ founded on informal document signed by indebted trus¬ 
tee, 198. 


deed silent as to interest, claim to redeem at lower rate, 


456. 

Mortgagee— estate lost by laches of mortgagor, action to recover 
personally, 8. 

_second, of property, held concurrently with other pro¬ 
perty by first mortgagee, 31. 

_holding the surrender of the mortgagor title, right 

of, 55. 

.-of life-interest; lapse, 62. 

_bound by mortgagor’s transfers, G2. 

---foreclosed in Supreme Court, ejectment by unforeclosed 

mortgagee, 69. 

-.-claim of, prior to that of judgment-creditors in execu¬ 
tion, 71. 

-claim of first mortgagee, under a second mortgage for 

balance, 71. 

--for further advances, 77, 84. 

-cannot tach a debt as obligee, 77. 

_. both must be redeemed by the heir of beneficial devi¬ 
see, 77. 

--of devise be for payment of debts generally takes 

rateably, 77. 

___of chattel real and simple contract creditor, rule, 77. 

_*_of two estate, to secure distinct debts, flaw in title of 

one, 77, 87. 

-puisne, advance by, without notice, 85, 89. 

-of two estates, redemption, 87, S8. 

.-lieu upon personal estate of mortgagor, 81. 

--order in which mortgagor’s estate is liable, 81. 

--of wife’s estate, distinction, 81. 

_-first, for future advances, 83. 




























MINfSr*y 



Mortgagee— in what case he may use the pledge, 131. 

-his duties in that respect, 131, vide pledge. 

— - or pawnee, his rights or lien, limitations, 132. 

--where two or more articles are pledged for a single 


debt, 132. 


for a sepa¬ 


rate debt, 132. 

-joint, of one article, alternate possession, 132. 

--in alternate possession, each is trustee for the other, 



132. 

-discharge of one of two debts, 132. 

-single, of different mortgagors, 133, 

-- either may discharge 


the debt, 133. 

---duties of, in possession, 133. 

-.-expenses incurred by, 133. 

-authority of, to sell, 134. 

-refusing accounts, except upon payment of expenses, 


not vexatious conduct, 198. 

-compromise b} r , for portion of mortgage debt, 219, 

-right of, determination of, 220. 

Mortis Causa Donatio— subject to debts of donor, 129, 351. 

- r -its character, 351, vide gift. 

Mother — as heir, 500. 

-- grand-mother as heir, 500. 

- step-mother, oppression, as a grounds for demanding par¬ 
tition of ancestral property, 504. 

N. 


Name Surname —errors as to, cured by identity of person, 290 to 
299. 

-doubts as to individual, from similarity, 290. 

--several surnames, rule as to, 290. 

——. ... error as to name of institution, 301. 

NECESSARIES —wife’s power to pledge her husband’s credit for, 384, 

385, vide wife. 

____— vide luxuries, fixtures. 

Negligence— in encumbrancer in making enquiries, 79. 

-—,— of party advancing money, as to subsisting charges, 79. 

-omissions not protected as a rule, 80. 

---loss caused by, vide loss. 
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Negligence— of pleader, action by client, 252. 

---«-of owner of animals, ferae naturae, 274. 

__— mutual, failure of action by reason of, 449. 

Negotiable —instrument stolen, title of holder for value, 33. 
Newspaper —report of judicial proceedings, liow far admissible in 
evidence, 444, 443. 

_of public meeting, 2G5, 26G, vide also libel. 

Nice Distinctions —folly of, 198. 

Non Access —declaration of mother how far admissible to piove 
paternity, 477. 

Note— of hand in the possession of maker, acceptor, 4Go. 

Notice —omission to serve, its effect, 43. - 

- to bind purchaser, must be served by party having some 

interest, 47. 

—-its effect, S9. 

--— posted out of Post Office hours, 189. 

,_of adoption to collector, observance of essential, presumed, 


284. 

._— to rescind, must be reasonable, 284. 

Nuisance —offensive, erected on a man’s own ground, 3. 

___by sewage, action to abate, by owner of stream, G. 

-by lawful trade in a proper place, 17. 

-.-party settling in neighbourhood of, 19. 

_what it is, either as affecting property or the person, 29. 

0 . 

Obey— omission by brido to repeat the word, in the marriage ser¬ 
vice, 487. 

Obj ections —must be substantial, 205,207, vide omissions. 
Oblations —their presentation as regulating inheritance, 499. 
Obligations —voluntary, how dealt with, in administration, /3. 
Occupancy— title by, how far good, 8, G7, GS. 

_._how overcome, 80. 

_ __how perfected, 80. 

____prescriptive, of ryots, khoodkhast and kudee- 

mee, 572, 573, 574. 

Official— duty, discharge of by Postmaster, out of hours, as a pha 
to invalidate notice, 188, 190. 

Oeespbing— illegitimate, held to bo of the same country as the mo¬ 
ther, 134, vide children, legitimacy. 

_illegitimacy, parentage. 
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Omissions— to avoid liability under a contract, must be material, 


201, 205, 206. 

-of words, immaterial, in a count, 203. 

--to include party, liable in decree, 209.’ 

-negligent by pleader, 552. 

-not protected as a rule, vide negligence. 

-— to register, as presumptive of fraud, 433, 434, 437, vide 

Registration. 

Onus Peobandi— rule as to, per Baron Alderson, 240. 

-:-general rules as to, 240, 241, 242. 

-when it changes sides, 241. 

- - « upon party having exclusive knowledge of fact, 

241. 

-—*-upon party applying for injunction to establish 

balance of convenience, 449. 

-impcaching honest possession of in¬ 
strument, 465. 

■-under Section 51, Reg. 1793. 

Oedee Cieculae— at variance with the law, 457. 

Oedee —to pay money, generally or specially, effect of, 55, vide pay¬ 
ments. 

Outcaste— forfeiture of inheritance by reason of, 493, 507, 509. 

*-:-extends to children, 

493. 

-claim for 

maintenance, 493. 

Ownee— joint, right of, to alienate, 28. 

-of goods, right of to remove, before fiat against reputed 

owner, 26. 

--of animals, liability for damage done by them, 33, 274, 

275, 276. 

---of goods, sold at auction, bidding, 63. 

-presumption as to right of owner of land, ad medium lilum 

vide, 127. 

--- of animals ferae naturae and those mansuetae naturae, 275, 

276, 277. 

---- kept on the premises, 278, 279. 

--under Act of Parliament, restricted to purposes for which 

the Act was passed, 376. 

-—— of land, right to fixtures, 406, exceptions as to, 407. 
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Owner— of land, right to every thing above it, or below it, 406. 

---to trees growing upon it, 406. 

---to accession, formed by silting up of julker, 

406. 

-qualified right to minerals, 408. 

P. 

Papers —custodian, of, duties as to, 57. 

-application for discovery of, 154,155. 

Paraphernalia —what are excluded from, 125. 

Pardon —its effect, 216. 

Parentage —rights incidental to, vide British subject, 184. 
-generally, vide children, offspring, legitimacy, illegiti¬ 
macy, marriage. 

--acknowledgment, its effect as establishing, 497, Ma- 

medan Law. 

Parole —agreement for a lease, enforced, 440. 

- - — evidence to explain local usage, 296, 297. 

-• evidence to explain parole agreement, contemporaneous to 

written instrument, 300. 

Partiality —patent upon the record, vide 439, arbitrator. 
Partition— of joint undivided estate, vide Hindu Family, 378, 379, 
442, 443. 

- —- what it is, 501. 

--once made, made for ever, 382. 

-natural evidence to establish, fact of, 442, 443. 

--- difference between Hindu and Hebrew children as to, 

503. 

- -- when it takes place, 503, 504, 505. 

-- ■■■— may be exacted by sons, 504, 507. 

- - —. — child born subsequently to, within usual period of ges¬ 
tation, 504. 

.-- child begotten, subsequently to, 504,505. 

Partnership— agreement, for survivor to purchase freeholds, 136. 

- -. parties may be partners towards the world, but not in¬ 

ter se, 144. 

, - -- if inter se, then they are partners in respect of the 

public, 144. 

Patent —infringment of, what is, and what is not, 4, 5, 75, 

*- - —- prior use as a plea to action for, 94 

Patent ambiguity— 290, 300, 301. 
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Paternity —acknowledgment of, by father, Mabomedan Law, 497. 
Pauper —accessary right of, to appeal, 119. 

-appeal of, from orders of Collector, 119. 

Pawn— as distinguished from mortgage, 127, 436. 

- of joint moveable estate, 58. 

- of deposit, with fiduciary, its loss, 59. 

- use or loss of, by Pawnee, 131. 

- lien of Pawnee, its limitation, 132. 

- of two or more articles cannot be separately redeemed, 132. 

--— otherwise, under distinct agreements, 132. 

- of single article, by two parties, separate redemption, 133. 

_to two or more Pawnees, 133. 

-redemption of, by joint Pawnor, 133. 

- liability of Pawnee for want of proper care, 133. 

if he transfer custody, 133. 


<SL 


_rule as to expenses of keeping, 133. 

—-- liability of owner as to, 133. 

- expenses, extraordinary rule as to, 134. 

-—*- Hindu Law, as to right of Pawnee to sale, 134. 

„-use of loss of, 131. 

--- loss of, by accident, 131. 

-penalty for wrongous use of, 131. 

- when use is necessary to preservation, 131. 

Pawnee— not estopped by prescription, 220. 

Payment —rules as to crediting, 468, 471. 

-made specially, 468. 

-- generally, 469. 

--—_— in discharge of bond debt, how credited, 468. 

.-— as per directions of testator, 469, 470. 

--* of bond debt, first credited to interest, 470. 

-evidences of, prima facie and presumptive, 466, 467. 

-.-• into Court rule as to, and exception, 308, 309. 

effect of, 308, 309. 


I » 


— to special or common counts, 309. 

— in Trover, 310. 

— in action for breach, 310. 

in part, operates as a new promise, so as to revive limita» 


tions, 521, 525. 

Penalty —vide liquidated damages, 321, 
-rule as to, 323. 
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Pendente Lite— transfer of claim, its effect, 50. 

Performance— specific, power of Court to enforce, 320. 

•-of agreement, according to plain intention, 


320. 


--for separation, enforced, 462. 

Perpetuity— covenant void for, 393. 

Plaintiff —his right to remove his prisoner to jail within the venue, 
134. 

Pledge —vide Pawn. 

Policy— of insurance, vide insurance, 89, 99, 100, 101, 104. 

---its nature, 37. 

-kept on foot by obligee, 174, 175. 

~-.-- to secure a debt, different from one to secure 

annuity, 175. 

-Marine, 2S8, 289, vide sea-wortliiness, under¬ 
writer. 

---covers only fortuitous losses, 101. 

Pope— the, exercise of ecclesiastical authority derived from, barred 
by prescription, 52G. 

Possession —delivery of, in cases of joint and undivided estate, 7. 

-of tenant, vide tenant, 47. 

■— ■■ -of surety and heirs of tenant, 61. 

-title by, 65, 67, vide occupancy. 

•-right to, apparent and actual, 80. 

-simple, squatters’ right, 145, prescriptive, vide khood- 

kasht, kudeemee, 572. 

-absence of, as presumptive of invalid claim, 434, 435, 

437. 

-• title by, in equal equities, governs the case, 447, 44S 

451. 

--doubtful- Id. 

--party in, can Only be ejected, on proof of a superior 

right to, 448. 

-— must be awarded, to set up limitations under Reg. 

XIII. 1848, 572, 573. 

---- claim to settlement on grounds of, 573. 

-ownership presumed from, 450, 520. 

-- -prima facie evidence of property, 574. 

---right of party, to recover rents, by reason of, 451. 

— - - - undisturbed, its conclusive effect, 574. 
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Possession— of remainderman, in estate charged for debt, in the 
hands of trustees, presumption of payment, 466. 

- — --by a ryot for twelve years, 517. 

- - prescriptive, instances of, 517 to 560, valid as against 

auction purchaser, 518. 

.---■ under Section 49, Keg. VIII 1793, 518. 

— -prior to August 12tli, 1765, by grant, 521. 

-—-adverse, what it is, 524. 

----by sufferance, as not creative of prescription, 526, 572. 

--good as against the exercise of ecclesiastical autho¬ 


rity, 526. 

Posthumous— child, his right, 476, 489. 

.--- his right to the rents, uncollected by qualified 


heir-at-law, 490, 491. 

-protected, partition, 505. 

Practice —settled, not departed from, 387. 

__established, is the law of the land, and the right of 


suitors, 404. 

Precedents —uniform, entitled to respect, 565. 

-„-stamped with the authority of law, 565. 

----constitute established usage, 565. 

—-formation of new rules of practice, contrary to, de¬ 

precated, 565. 

Pre emption —cause of action, for limitations, 91. 

---priority of claims, in cases of, 91. 

-of sharer, over-contiguous claimant, 105. 

--— claims, subject to the general Law of Limitations, 388. 

___local usage, 391. 

-claim, not defeated, by parties rescinding contract, 392. 

Prescription —none as against mortgagee in possession, 220. 
---- Zemindars claim to resume grants 


under Section 10, Reg. XIX. 1793, 544. 

-- will operate, if only in possession of title deeds, 220. 

-its object, 517, its principle, 51S. 

___ prima facie proof of, vide user, easement, 522. 

_____-- in resumption suits. 517 to 560. 

__by sixty years possession, 526, 52S, 565, as against 

auction purchaser, 528. ryots, 572. 

-:— limitation by, 565, of khoodkasht and kudeemee 

-- or uninterrupted user, 574. 
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Phe sumption —of ownership of landlord, ad medium filum, vise, 127. 

-of validity of adoption, from formal notice at tlie 

time, 434. 


-from other circumstances, 435. 

of right to mutual support, 123, 139. 

of continuance of debt, 466. 

of criminal intention, from criminal act, 253. 

of malice from slander, vide malice. 

of legitimacy from marriage, 476, 481. 

of sanity, 481. 

from uniform practice, 324. 

of user, from custom, of legal origin and exercise, 399, 


400. 

--- of simultaneity of death, in common accident, 496. 

-. of unpaid consideration, from advances subsequent, 443. 

——- of fraud, from transfer by son to mother, 433. 

-from absence of possession, 434, 435. 

-— from omission to register, 433, 434, 436, 437. 

_from alteration of name of vendee of stamp, 

434. 

---from beneficial lease, 435. 

-.- from transfer of judgment-debtor, to his 


wife, 435, 43S. 


gor, 436. 


-between relations, 436. 

from enmity between obligee and obli- 

from transfer, in prejudice of heirs, 437. 
from age and imbecility, 437. 
from non-production of instrument, 437. 
from members of family not being parties to 


instrument, 437. 

-from transfers to confidential agent, 437. 

---from deed of gift by judgment-debtor, sub¬ 
sequent to decree, 437. 

-.- from omission to effect mutation, 438. 

-from alteration of date, 443. 

-from use of old stamps of inferior value, 443. 

--- when equally balanced, possession governs the case, 

450, 451. 

-- adverse to fetters, 45S, vide irritant clause. 


1 
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PliETESTCE EALSE— 253. 



Pbimogenituee— impeachment of, for illegitimacy, 72, 494. 
--- abolition of inheritance, 395. 

_cseteris paribus, as the rule, determining the party 

to manage estate of missing ancestor, 506, 507. 


Principal—. vide surety. 

Peinciple —common to parties claiming derivatively, 213. 

Peioe use —as a plea to an action for infringement of patent, 74. 
Peioeity —of debt incurred during health, 71. 

--of simple contract, creditors of testator, over judgment 

debtors of heir, 73. 

-of lien of holder, of voluntary promissory note, over 

legatee, 73. 

— —of creditors over volunteers, 74. 

-of claim of Donee of promissory note, over legatees, 74. 

_of mortgagee of title deeds, over vendor without consi¬ 


deration, 75. 

-- by occupancy, 78. 

-by title, 75. 

-.— general rule as to, 65. 

__ of judgment-creditor over assignees under subsequent 

insolvency, 66. 

, — . . r .— of costs, of necessary parties in administration, 66. 

_— of plaintiff for costs, in action to ascertain priorities, 66. 

---of costs, of other incumbrancers, rule as to, 66. 

-of mortgagee in execution, 71. 

.---how defeated by notice, 66. 

.-in execution by diligence, 67, 71. 

-of landowners, claim for rent, 67, 70, 75. 

*-of dower, as contra inheritance, 67, 74. 

-of annuitants, rule as to onus, 69. 

-of claims of Government, for public Revenue, 76. 

-of Indigo Planters lien for the crop, 74. 

—--- of assignee of equitable liens and interests, priority by 

date, 76. 

__of third mortgagee, by tacking, 76. 

___— under conflicting processes, 76. 

_of antecedent equitable, or legal, claims, liens, charges 


in rein, 76. 

-of date, where claims are equally good, 77, 78, 79. 
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Priority— of the earliest advance, 77. 

-of wife’s claim, as surety for her husband, 81. 

---right to, may be postponed for fraud, 81. 

.-of first mortgagee, for future advances, 82. 

-of assignee for value, over provisional assignee, 173. 



Privacy— invasion of, action, 23. 

Privilege— as a plea to action for libel, 1, 248, 262. 

-- as between client and attorney, rule, 59, 60, 228. 

_— of parties, attending Courts of Justice from arrest, 217, 

220, 221, 222, 223, 224, 225. 

-of member of parliament, when it ceases, 220, 268. 

--parties privileged, going are -privileged returning, 225, 


226. 

-. the principle of protection, 225, 226. 

-„ of judicial officers, for words officially spoken, affecting 

character of parties, 253. 

-as to reports of judicial trials, 266. 

Promissory Note— void for-alteration, 214. 

__—-limitations as to, 524. 


Property— restricted in its enjoyment, 1, 8, 20, 29. 

-right to, without right of possession, 80. 

-devise of all, to tenant for life, then over, conversion, 135. 

•-lost, finder of, appropriation by, 243. 

_ancestral, amongst Hindus, sons co-proprietors with 

father, 502. 

---partition of, 501, 502, 503. 

Proprietor— defaulting for revenue, purchasing, remitted to his 
original title, 46. 

Prostitute— daughters of, living in prostitution with her, priority 
as her. heirs contra, married daughter, 212. 

Protection— from arrest in Bankruptcy, does not extend to debts 
subsequent, 216. 

__ _extends only to debts proveable before commis¬ 

sion, 217. 

-rule as to, privilege against arrest of parties attending 

Courts of Justice, 217, 220 to 226. 

Public Advantage— dominates over that of individuals, 29. 

___. no plea, in the mouth of a wrong doer, 33. 

Public Highway— presumption as to ownership in, 12S. 

Purchaser —in execution, action by, to enhance rents, 45. 
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former proprietor, defaulting for revenue, 


ing, 46. 


re-pur cli as- 


bound to ascertain the status of tenants in posses¬ 


sion, 47. 

-not bound to notice vague rumours, 47. 

— --of tenant rights, bound by terms of lease, 48. 

-.-of chose in action, cannot be in a position better than 

of his vendee, 47. 

-* of book debts, right of, as to, 49. 

-rights of, under Section 29, Regulation XI. 1822, 51, 

55, 519. 

— rights of auction, purchaser, revenue default, with refer¬ 


ence to Decennial Settlement, 51. 

— . . - rights of, generally, 51. 

-auction, revenue default, title from Government, 52, 


519, 564. 

-* partly at revenue sale, and partly in execution, rights 

of, 52. 

-of estate, sold for arrears other than its own, 53. 

-of bond, 53. 

-surrender by, to dafaulting proprietor, remitter, 53. 

---by private conveyance, 55. 

-at auction generally, vide auctioneer, but, 63. 

-what enquiries, bound to make, 79, 80. 

— -* receipt of purchase-money, ordinarily a good estoppel 

as a plea by, 129. 

i—— rights of, vide rights, appurtenances, emblements, fix¬ 


tures, 289, 290. 

Q. 

Quality Quantity— doubtful, rule as to, in admeasurement of dam¬ 
ages, 240, 241, 447, 451. 

Quantum Meruit— right to sue for, implied promise to remunerate, 
281, 282. 


Reason— like, like law, 208. 

- defined, 208. 

--- is the life of the law, 208. 

Re-entry— of landlord for breach, 455, 461. 

.-----barred by reciept of subsequent rent, 473, 

Reformation— of settlement, vide settlement, 317. 
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Registration— absence of, as presumptive of fraud, 433, 434,436, 


437. 


Remoteness —cause of action bad, for, 89, 94. 

-as a bar to action, 106. 

Rent —payment of, by tenant, to wrong party, 45, 55. 

-right to, as incidental to possession, 118. 

—-action to recover, recurrent, 533. 

-- decree for, founded upon title by possession, 118. 

-payment of, as evidence of landlord’s title, 41. 

-enhancement of, action, 45. 

-receipt of, after breach, cure of forfeiture, 473, vide payments, 

re-entry. 

-— not collected by qualified or intermediate heir, cannot be 

recovered against posthumous son, 491. 

Rent-pree —tenures, three kinds, with reference to date, 529. 

-present law of limitation, as to resumptions, 529, 531. 

Reports-^ of judicial proceedings, 266. 

- Newspaper, Magazine, Journal, how far admissible as 

evidence, 444, 445, 446. [478. 

Reputation —as evidence of marriage, rule as to, 516, vide marriage, 
Reservation —of remedies against surety, effect of, 48. 
Resumption— of dominant tenure, 45, 209. 

—-——-of grant, under Section 8, Regulation XLIV. 1793, 45. 

-invalid, for want of legal observances, 459. 

Review —applications for, will not breed new limitations, 527. 
Reversioner —action by, must be founded on special and material 


damages, 203. 

Rights— exercise of, how restricted, 1 to 24, 

• -- what they are, 290. 

Riparian proprietors —their rights, 10, 15, 180, 182, 427. 

Road —right of, 7. 

--— right to, 290. 

Rulings —new mischief of, 388. 

Ryots— vide khoodkaslit, kudeemee, limitations, prescription, 572. 

- for limitations, time of possession of ancestor counts, 573. 

- nature of tenure, determined by pottah, 573. 

■- characteristics of prescriptive title, 574. 

S. 

Sale —unreserved, 63. 

* ■ — in execution, after satisfaction of decree, aliunde, 142, 143. 
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Sale— for arrears of revenue, effect, 113. 

, null, in execution, validity of subsequent sale by private con¬ 

tract, 221. 

. absolute in form, evidence of trust, 316. 

• -in execution, under a wrong law, invalid, 458. 

-by collector, to party other than the highest bidder, 46. 

__- of an estate out of its turn, 463. 

Sanity —presumptions favourable to, 481, 483. 

Sapindas —prior title of, to inherit, 499. 

1 Scienter —necessity of, to sustain a declaration, 274, 2/8, 2/9. 

Sea Shore— extent of the right of the crown, 390. 

Sea Worthiness— no implied contract for, at time the policy may 
attach, 288. 

Securities —marshalling of, 36. 

_ _lien of solicitor upon, not that of a Catholic creditor, 

so as to marshall, 132. 

Security —with claimant, in equality of evidence carries the day, 46b. 
Separation —action to enforce agreement for, 462. 

Settlement— right to, incidental to proprietory title in posses¬ 
sion, 137. 

____ marriage, reformation of, in furtherance of intention 

of parties, 317. 

Severance —of surface and minerals, rule to be observed as to, 416. 

S E x_females with few exceptions, excluded from inheritance, Hind. 

Law, 499. 

Sitarers— joint and undivided, common liability for default of one, 
213. 

* _ action to reverse sale, estoppel that one had taken out 

proceeds, 213. 

Siiipweeck— death of heir expectant and inheritee, doubtful or 
unknown survivorship, 496. 

Sisters— as heirs, 501. 

Slander —vide malice, 247, 248. 

Solicitor— vide lien, 217. 

_ ___ as Trustee, breach of trust by, struck off the roll, 254. 

Son— action by, during his father’s life time, to succeed, 494. 

_adopted, no claims prior to adoption, 494. 

Specific— performance, jurisdiction to enforce, 320. 

_action to enforce agreement for separation, 4G2. 

Stamp— inadequate, objection in appeal for, 320. 
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Stamp Acts —what they are made for, 215. 

-not to exclude unstamped documents 1 ** produced to 

establish collateral purposes, 214. 

Statutory— requirements, natural termination of, 215. 

Stolen property —bank notes, money when lost to true owners, 30. 
Strangers —purchasing in execution property belonging to undivided 
Hindu Family, 7. 

Succession —rules as to, Soonees and Slieahs, 497, generally vide inhe¬ 
ritance, heir. 

-amongst Hindus, 498, 499, parties disqualified, 499 

vide inheritance. 

Sufferance —possession by, 526, what it As not, 526. 

Suggestio Falsi —postponement of, claim of party making it, 82. 
Support —right to mutual, presumption as to, 123, 139. 

- right to, in tenant of surface, 413, 414. 

- ■ ■ ~ allottee of surface, his right, as against the owner of 

minerals, 416, 417. 

Surety —discharged by discharge of Principal, 11S. 

--—-exception, 228. 

■■ — and creditor, his position, 148. - 

-- on understanding that there would be a co-surety, release 

upon non-execution, 14S. 

-- one of two released by creditor, discharge of the other, 149. 

--- alteration of his position, must be material, 149, 150. 

._..___._in prejudice of his reme¬ 

dies, 149, 150. 

- not discharged by creditor’s forbearance or inactivity, 149 

169. 

...- right of, to securities held by creditor, 151, 152, 108. 

--- right of, as against co-surety, 151. 

--— moral liability of, legal liability, 152. 

--rights of, limited to indemnity, 153. 

_— death of Principal insured, 153. 

-change in position generally, 162. 

•- absence of express words, continuing liability, 152. 

- discharged by alterations increasing liability, 166. 

-- principle of Law, as to alteration of official duties of Prin¬ 
cipal, 166, 175. 

-- creditor, returning securities to his debtor, subsequent to 

suretyship, 168. 
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Surety —claim of, to securities is founded on natural equity, 168. 

— obligations of Principal to indemnify surety, 169. 

— riglit of, to benefit from subsequent securities, 169. 

— right to be discharged on creditor parting with securities 
existing at time of suretyship, 170. 

— immaterial, whether surety knew of their existence or not, 170. 

— right to be indemnified is independent of contract, 171. 

— must not be prejudiced by creditor dealing with securities, 171, 

— securities given by the Principal are the primary fund, 171. 

— may convert himself, by subsequent contract into Principal 


debtor, 176. 

— right of action against Principal, accrues upon payment, 176, 

— time given to debtor without consent of surety, 176, 177, 
178, 179. 

- should expressly contract for privileges of surety, 177, ISO. 


—-parole evidence inadmissible to vary written contract, 178. 


—-- parole evidence admissible to rectify the contract, 178. 

-- action against, together with officer of Court, 18-4. 

- statutory liability for Principal, after position altered, 210. 

-- change of position of Principal, 211. 

•- change in the Law, presumption of supposition that the old 

Law.would remain in force, 211. 

-- for salaried clerk, released, by substitution of commission for 

salary, 212. 

-- discharge of, by notice to terminate lease, 216. 

- position changed, by his own erroneous representations, 234, 

235. 

Surface —owner of, injury to, vide support, 123, 139, also minerals, 


413, 414. 

severance of, from minerals, rule as to, 416. 

—-- allottee of, entitled to support, 416, 417. 

Surplus —in charities, 357 to 365. 

-principle in cases of charitable bequests, 364, 365, 367. 

_—.- unappropriated in such schemes, 366. 

Suryitoe— unknown, in common accident, shipwreck, &c., 496. 

T. 


Tacking —right of, third mortgagee, 76. 

_—-what it is, 77, 81, 85. 

Tank —lease for excavation of, 45. 
Taxation— -arbitrator’s charges, costs, 204. 


























MiN/sr^ 


021 




Technical —objections in appeal, 434*. 

Tenant— encroaching on waste, incorporation within bolding, G5. 

- for life or years or at will, must preserve boundaries, 25. 

» ■ — in possession, vendee bound by any equities enforceable 

against bis vendor, 47. 

-possession of, is notice to vendee, 47. 

-extent of equities, 47. 

-possession of, liability to pay rent, 54. 

-breach of covenant by, action by lleversioner, 203. 

-■ of surface, right to support, vide support, surface. 

-taking lease, subject to risk of subsidence, quali¬ 


fied right, 41G. 

----- does 

not acquire an easement, 41G. 

■---allottee of common, right to support, against 

owner of minerals, 41G, 417. 

Tenure —resumption of, its effect on derivative tenures, 209. 

Testator —his intention, principally regarded, 311, 327, vide Inten¬ 
tion, Construction. 

--the plain first meaning of his words to be followed, 

exception, 317, 327, 345. 

-in particular cases, vide Charity, Surplus. 

— -exception by, of a desire, that his debts be discharged, 

creates a charge on realty, 470. 

-general charge by, is authority to executors, 470. 

•-real and personal estate, a blended fund, 470. 

Time— fractional portions disregarded, 185. 

-railway, action by traveller against Company for not keeping, 

197. 

-- as being the essence of the contract, 284. 

*—— place and circumstance, their bearing upon the intention of 
parties, 433. 

— -as destroying title and creating it, 574. 

.-- as tempus edax rerum, 574. 

Title —failure of both parties to establish, possession governs the 
decision, 447, 448. 

- derivative, how it terminates, 44, 46, 47, 54. 

— -its extent, 44. 

--what it is, 80. 

--— lowest kind of, 80. 
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Title— different degrees of, 80. 


■— complete, what, SO. 

- equitable, 81. 

- legal, 81. 

Title Deeds— loss of, admission by superior title of authenticity of 
duplicate, 58. 

• -vendor parting with, without payment, mortgage by 

the vendee, 75. 

-• admissibility of, in evidence, 440. 

, --inadmissibility of, as against third parties, 440. 

-possession of, as evidence of ownership, 467. 

Torture —confessions extorted by, 304, 305. 

Trade marks —fraudulent imitations of, 442. 

Transactions —disputable amongst principals, without prejudice to 
third parties, 41. 

---invalid, discharge of guarantee, for subsequent liabi¬ 
lities, 218. 

Transeer —subject to any obligations, binding upon the vendor, 44. 

* -from son to mother, presumptively fraudulent, 433. 

-from judgment-debtor to wife, subsequent to decree, 

435, 438. 

-between relations, presumptively fraudulent, 436. 

-- in favor of confidential agent, to prejudice of heirs, 437. 

-by deed, subsequent to decree, presumptively fraudulent, 

437. 

—--- nominal, indications of, 437, 438. 

Transmigration —how opinion as to, regulates the law of Inheri¬ 
tance amongst Hindoos, 498. 

Trees— fruit trees, action by ryot against zemindar, 9. 

Trespass —under-ground, the same as trespass above ground, for 
limitations, 568. 

Trifles —generally disregarded, 185, 202, 204, 205, vide informality, 
omission injurious to freehold, 421. 

Trust— resulting, contingent, gift, 376. 

Trustee —appearing separately, double set of costs when allowed, 153, 

-- direction to, to accumulate' liability for default, 156. 

--- appropriation of trust fund, substitution of policies, subse¬ 
quent bankruptcy, 156. 

-- solicitor, acting professionally in matters out of Court, 

costs, 173. 
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Trustee —setting up an outstanding term against his cestui qui 
trust, 568. 


U. 


Uncertainty— its effect, in avoiding a devise, 300. 

Underwriter— liability limited to fortuitous loss, 101. 
Undervaluation— must exceed ten per cent., 207. 

-plea of, in appeal, vide stamps, technical, un¬ 
stamped Documents. 

Uniformity— general necessity of, 208. 

Unstamped Documents —rule as to admission and exclusion of, 214. 
Usage as regulating transactions, 386. 

--- evidence to show, admissible, 386. 

• -- when evidence inadmissible, 3S6. 

-customary, amongst merchants, 387. 

-must be of an enforceable nature to sustain an action, 389. 

-prescriptive, as regulating claims to pre-emption, 391. 

--has the force of law, 39 L. 

«-. presumptions favorable to, from long possession, 393. 

Use —reasonable, of a right, vide nuisance, 20, 23. 

- prior, as a plea to an action for infringement of patent, 74. • 

User— right of, presumed from long enjoyment, 389, 522, 523. 

-how defeated, 3S9, 522. 

- .— legal origin of, presumed, 399. 

• -legal exercise of, presumed, 400. 

-- immemorial exercise of right of, 401. 

--prima facie, proof of, 522. 

Usury —penalties for, enforced, 456. 

Vakeel —special authority necessary to take money out of Court, 120. 

■ ■ position of, as to fees, 120. [210. 

--separate fees, as costs in the case, rule as to exoneration from, 

Validity —an essential element, to create liability, 219. 

Valuation— over, of suit, affecting the jurisdiction, 105, vide under¬ 
valuation. 

Value— uncertain, doubtful, 240, 241, 447, 451, vide maximum 
minimum. 

Vendee— bound by all equities obligatory on his vendor, 62. 
-from mortgagor, title as to equity of redemption, 62. 

• - without payment of purchase money, mortgage by, of ven¬ 

dor’s title deeds, 75. 

«=-* accessary rights of, 135. 
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end.ee —without warrantry, 10S, 112, 113. 

and vendor and auctioneer, their relative position, 64. 


Yhiginity— as a plea by wife to action for divorce on ground of her 
adultery, 494. 


-medical evidence to establish, 494. 

Voluntary —obligation, its place in administration, 73. 

Volunteer —under instrument creating debt, privity as against Tes¬ 
tamentary volunteers, 74. 

-has no preference over creditors, 74. 


W. 

Ward— marriage of, in contempt of Court, discharge of contemptee, 

221 . 


Wards —Court of, nature of agency, 46. 

Warrantry —absence of, purchaser’s risk, vide caveat emptor, 113. 
Waste land —encroachment upon by tenant, vide tenant, 65. 
-passes by demise of rights and interests, 58, 460. 

Water —surface, rights of land owner as to, 3, 27, 427, 428, 523. 

■-right of riparian proprietor to flowing, 10, 13, 181. 

-* underground, abstraction of, 180, 181. 

— -rights of mill owner as to, 181. 

-- subterranean, law relating to, 427, 523. 

-* not flowing in a defined course, 427, 428, 429. 

---natural stream, right to, ex jure naturae, 428, 429, 430. 

•-- percolating, 428, 429, 430. 

-— running water, 429. 

Wealth —double object of, temporal and spiritual, Hindu Law, 498. 

- --spiritual benefit from, its effect in regulating inheritance, 498, 

Widow, Hindu —prior to adoption, 137. 

—--subsequent to adoption, 137. 

--- gift by, vide gift, 377. 

--childless, may dispose of portion given by her 

father, at partition, 379. 

-*-claim by, to inheritance, barred by cus¬ 
tom, 387. 

__action by, of a son, who died during his father’s 


life time, 494. 


-of heir presumptive, deceased, 494. 

-- in the absence of sons, performs the funeral obla¬ 
tions, 500. 

-childless, or with only female issue, 500. 
























Wipe— priority of her claim as against legatees, as surety for her 
husband, 81. 

- debts of, dum sola, 81. 

- claim by, to arrears of income in hands of Receiver, 127. 

• - action by, for separation, failure, rule as to costs, 173. 

-power to dispose of savings out of income from separate 

estate, 174. 

-- absolute interest to, how given, 3IS. 

-- gift by, vide gift, 376, 377. 

. how far an agent of her husband to pledge his credit, 3S4. 

.— — living apart, by consent, her husband not bound by her con¬ 
tracts, 384. 

■ — - in consequence of her husband’s misconduct, 384. 

- under apprehension of violence, may pledge her husband’s 

credit to raise expenses for legal proceedings, 3S4. 

-- apprehension, must be substantial, 385. 

- living in adultery, cannot pledge husband’s credit, 385. 

Wills —construction of, rules as to, 311, 316, 317, vide words, Tes¬ 
tator, Intention. 

--— repugnant clauses in, 317. 

-inconsistent clauses in, 317. 

--— transposition of words, addition of words, 336, 339. 

-informally executed, invalid, 461, 462. 

- partially obscure and inconsistent with gift recited, 462. 

Windows —opening out new, in violation of neighbour’s Privacy, 24. 
Witness — to deed, impleaded as defendant, to prevent examination 
as, 253. 

-- under protection of Court, 34, 226, vide protection, pri¬ 
vilege. 

-- of parties, claim for allowance during attendance, 124. 

WoitDS—splitting, 185, 315, 319, 321. 

_—> actionable, vide libel, privilege, communications. 

- - -— technical, use of, legal meaning presumed, 311. 

-- ordinary, use of, grammatical sense presumed, 312, 345,36S. 

-- - recurring, use of, same sense presumed, 312. 

•- additional, presumed to have an additional meaning, 312. 

. - - - not to be resorted to in construction of wills, 

unnecessarily, 336, 339. 

— secondary, to the intention of the law, 315, 326* 
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Wobds— may be transposed, supplied or rejected, 312, 316, 317,328, 
329, 334, 335. 

“ ----- but not in support 

of mere hypotheses, 312. 

a ~ , ~‘ —• their plain first ordinarily to be followed, 317, 327. 

• -■ precatory, their effect, in creating a Trust, 327. 

Wrongkdoeb— cannot qualify liis own wrong, 94, 95, 100. 

* --- his act, as the primary cause, 94. 

■-- in possession, rule as to accountability of, 125. 

* " doubtful principle of allowing him a decree against 
collusive associate, 307. 

Zemindab— action against, by ryot for cutting fruit trees, 9. 

• -— admission of rights of Talookdar, its effect, 44. 

~ - assignment unreserved, powers of assignee in resump¬ 

tion, 44. 

-—■- power of, to create rent-free tenures, durante vita, 140. 

duties of, in connection with the police, evils of the 
system, 304, 305. 

-generally, vide land owner, owner, proprietor, riparian 

proprietor, lessee, lessor. 


—, actions by, for assessment, vide Lakhirajdar, 529 et 

infra. 




d 

JF 


















LIST OE MAXIMS ILLUSTRATED. 


I 

A verbis legis non est recedendum, 140, 454. 

Accessorium non ducit sed sequitur suum principalem, 117, 184. 

Acta exteriora, secreta interiora indicant, 433. 

Actore non probante absolvitur reus, 240. 

■-- —» qui convenitur, et si nihil ipse prsestat obtinebifc, 

240. 

Actu3 curiae nemini gravabit, 129. 

— Dei nemini facit injuriam, 9. 

-non facit reum nisi mens sit rea, 242. 

iEdificare in tuo proprio solo non licet quod alteri noceat, 8. 

A "ere is videtur qui exceptione utitur, uam reus, in exceptione, actor 
est, 241. 

Ambiguitas verborum latens verificatione suppletur nam quod ex 
facto oritur ambiguum verificatione facti tollitur, 290. 

-verborum patens nulla verificatione excluditur. 

Assignatus utitur jure auctoris, 45, 57. 

Aucupia verborum sunt judice indigna, 185. 

Cessante causa cessat effectus, 215, 220, 228. 

•-- ratione cessat et ipsa lex, 185. 

— -statu primitivo, cessat derivativus, 44. 

Cbirographum apud debitorem inventum habetur pro solutum, 465. 
Cogitationis poenam nemo patitur, 242. 

Consuetudo ex certa causa ratiouali constituta privat communem 
legem, 386. 

Consensus non concubitus facit matrimonium, 476. 

Contemporanea expositio est fortissima in lege, 433. 

Copulatio verborum indicat, acceptationem in eodem sensu, 281. 

Cujus est dare ejus est disponere, 350. 

~ * solum ejus est usque ad coelum et inferos, 406. 

U111 240^ ^ ei ^ Um ^ Ura °^ scura reo feveudum est potior quam actori, 

Damn a absque injuria, 8. 

De minimis non curat lex, 185, 319, 

4 l 2 








MiN/sr^ 



G28 


solus haeredem facit non homo, 47(3. 

Dolus circuitu non purgatur, 98, 99. 

Ei incumbifc probatio qui agit, 240. 

Ex diuturnitate temporis omnia presumuntur solemniter esse acta, 
517. 


Ex multitudine signorum colligitur identitas vera, 298. 

Exceptio probat regulam, 287. 

-qua? firmat legem probat legem, 287. 

Excusat aut attenuat delictum in capitalibus quod nihil operatur in 
civilibus, 242. 

Expedit reipublicae ne sua re quis male utatur, 8. 

Expressio eorum quae tacite insunt nihil operafcur, 280. 

— - unius est exclusio alterius, 280, 286. 

Expressum facit cessare taciturn, 280. 

Ealsa demonstratio non nocet cum constat de persona, 290. 

Ealsum in uno falsum in omnibus, 2-10. 

Eractionem diei non recipit lex, 185. 

Habemus optimum testem confitentem reum, 302. 

Ua 3 res est nomen legis, filius est nomen naturae, 476. 

Haeres legitimus est quern nuptiae demonstrant, 476. 

Id nostrum solum est quod debitis deductum est nostrum, 1, 73. 
Ignorantia facti neminem excusat, 129. 

In contractis tacite insunt quae sunt moris et consuetudinis, 280. 

In dubio secundem reum potius quam secundem actorem litem dare 
oportet, 240. 

In aequali jure melior est conditio possidentis, 81. 

In exceptionibus dicendum est reum partibus actoris fungi oportere, 
241. 

Iu genere quicunque aliquid dicit, sive actor sive reus, necesse est ut 
probet, 242. 

In jure non remota sed proxima causa spectatur, 89, 91, 93, 98. 

In maleficiis voluntas spectatur non exitus, 242. 

In testamentis plenius intentionem testatoris scrutamur, 311. 

„___—-voluntates testantium in ter pretan tur, 311. 

Jusjurandum inter alios factum, nec nocere nec prodesse debet, 7, 39. 
Lex non cogit ad impossibilia, 9, 319. 

f _non favet delieatorum votis, 1, 24, 29. 

- -rejicit superflua, 247. 

-semper dabit remedium, 9. 

- vincit consuetudinem, 386. 
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Magister rerum usus, 38G. 

Malus usus est abolendus, 386. 

Melior est conditio rei quam actoris, 240. 

Melius est petere fontes quam sectari rivulos, 89. 

Messis sequitur sementem, 406. 

Modus legem dat donationi, 375. 

Nemo debet locupletari ex damno alieni, 76. 

Nemo est hseres viventis, 476. 

Nemo plus juris in alterum transferre potest quam ipse liabet, 44. 

Non debeo melioris esse conditionis quam auctor meus a quo res in 
me transit, 44. 

Non sit reus nisi mens sit rea, 242. 

Noscitur a sociis, 281. 

Omne quod solo indificatur solo cedit, 406. 

Optimus interpres rerum usus, 3S6. 

Possessori non incumbit probatio, 68. 

Presentia corporis tollib errorem nominis, 290. 

Proliibetur no quis faciat in. suo quod nocere potest alieno, 1. 

Protectio traliit subjectionem et subjectio protectionem, 383. 

Quae accessionum locum liabent extinguuntur cum principales res 
perimptse fuerint, 143. 

-non valeant singula juncta juvant, 281. 

Qui baeret in litera barret in cortice, 185. 

-jure suo utitur neminem Isedit, 1. 

-prior est tempore potior est jure, 65, 85. 

Quicquid plantatur solo, solo cedit, 406. 

Qui ex damnato coitu nascuntur inter liberos non computentur, 476. 

-in utero est, pro jam nato babetur quoties de ejus commodo 

quooritur, 476. 

Quisquis est rei sine moderator et arbiter, 1. 

Quod sedificatur area legata, cedit legato, 406. 

- meutn est sine me alieimm fieri nequit, 1. 

- nullius est occupanti conceditur, 65. 

— sub certa forma concessum est non trahitur ad valorem vel 
compensationem, 350. 

Quoties in verbis nulla est artibiguitas, ibi nulla expositio contra 
verba fiendum est, 454. 

Quum principalis causa non con sis tit, nec ea quidem qui© sequuntur 
locum habent, 117, 143, 145. 
lies accessoria sequitur rem principalem, 117, 184. 
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Res inter alios actae alteri nocere non debent, 30. 
Resoluto jure concedentis resolvitur jus concessum, 44. 
Reus excipiendo fit actor, 241. 

Semper in obscuris quod minimum est sequimur, 240. 


-necessitas probandi ei incumbit qui agit, 240. 

-praesumifcur pro negante, 241. 

Sic utere tuo ut alienum non lasdas, 1. 

Siquidem in nomine cognomine prsenomine legatarii testator erraverit, 
cum de persona constat nihilominus valet legatum, 290. 
Superflua non nocent, 241. 

Testimonia ponderanda non numeranda, 238. 

Verba intentioni et non e contra debent inservire, 311. 

Vigilantibus non dormientibus, subserviunt jura, 76. 

Vox emissa volat, litera scripta inanet, 280. 

Ubi damna dantur victus victori in expensis condemnare debet, 117. 

-eadem est ratio eadem est lex, 281. 

Usucapio constituta est ut aliquis litium finis esset, 517. 

Utile per inutile non vitiatur, 241. 





[printed by c. b. lewis, baptist mission press.] 







ERRATA. 


Page 5, for iu read in. 

„ 23, for striclty read strictly.^ 

„ 30, for formed read found. 

„ 31, for of thief read of a thief. 

„ 40, for prejudices read prejudice. 

„ 44, for primitive read primitivo. 

„ 88, for dicision read decision. 

„ 140, for a “ verbis read " a verbis. 

„ 143, for perempfce read perimptae. 

„ 199, for at read as. 

„ 212, for several read severed. 

» 215, for cessanteva read cessante. 

„ 220, for cession read session. 

„ 240, for actori quam read quam actori. 

„ 303, line 3 5, for where read Where. - 
„ 304, for as read in. 
v 312, for imperative read inoperative. 

,, 328, for on wills read in wills. 

„ 3/6, for restraned read restrained. 

„ 384, for continimacy read contumacy. 

» 388, for rest read rests. 

„ 389, for censure read cessation. 

„ 307, 308, for implements read emblements. 
„ 308, for social read local. 

» 327, for reparian read riparian. 

» 517, for usu capio read usucapio. 

» 574, for munuments read muniments. 

„ 589, for contractiu read contractui. 

„ 605, for tach read tack. 

» ib . for of devise read if devise. 

ib. for of two estate read of two estates. 
ib. for lieu read lien. 



